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OA.SES 


ADJUDOBO  IV 


THE  COURT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JEKSET. 


FEBRUAEt  TERM,  1868. 


Abraham  0.  ZabrisiSiie,  Esq.,  Chancellor. 


The  Sussex  Railroad  Company  vs.  The  Morris  and 

Essex  Railroad  Company. 

1.  In  a  contract  between  companies  owning  connecting  lines  of  railroad, 
for  the  continaous  transportation  of  passengers  and  freight  over  both  lines, 
it  is  lawful  to  agree  upon  a  division  of  the  fares,  by  which  one  company 
lilowB  patt  of  the  fares  earned  on  its  line  to  the  other  company. 

2.  Stich  contract  is  valid  as  to  future  extensions  of  the  road,  even  as  to 
rach  as  may  be  authorized  by  future  legislation. 

3.  A  contract  made  by  a  railroad  company,  which  by  its  terms  includes 
toy  future  extensions  of  the  road,  will  include  in  its  operation  not  only 
iBch  as  were  authorized  by  law  at  the  making  of  the  contract,  but  such  as 
were  authoiized  by  subsequent  legislation. 

4.  A  contract  between  railroad  companies  using  the  same  gauge,  to  trans- 
port passengers  and  freight  continuously  over  both  lines,  does  not  imply 
m  oontrmct  on  the  part  of  either  company,  that  it  will  not  change  the  gauge 
of  its  road. 
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FEBRUARY  TERM,  1868.  16 


Sussex  Railroad  Co.  v.  Morris  and  Elssez  Railroad  Co. 


any  passengers  or  freight  which  shall  pass  over  the  said 
Sussex  Railroad  for  anv  distance  less  than  two  miles." 

It  provided  that,  for  all  freight  transported  over  both  roads, 
each  should  furnish  its  proportion  of  cars,  according  to  its 
length  from  the  intersection ;  and  the  defendant  agreed  to 
repair  the  locomotives  of  the  complainant  at  cost,  at  defend- 
ant's repair  shops,  which  were  at  Newark,  the  other  end  of 
its  road. 

The  complainant  agreed  to  complete  and  put  in  operation 
its  roa^i  to  Newton,  by  the  first  of  January,  1855 ;  and  if  it 
did  not,  the  defendant  could  declare  the  contract  void. 

At  the  date  of  this  contract,  the  defendant  had  completed 
its  road  from  Newark  to  Dover,  and  was  actually  construct- 
ini:  the  extension  from  Dover  to  Hackettstown.  The  pas- 
sengers and  freight  on  the  road  of  the  defendant  were  car- 
ried from  Newark  to  New  York  by  the  New  Jersey  Rail- 
road Company,  at  a  deduction  from  the  ordinary  charges  of 
that  company. 

The  defendant  at  that  time  had,  by  a  supplement  obtiiined 
ill  1S3(>,  to  its  charter  granted  in  1835,  power  to  construct 
sewral  branchiiS  or  lateral  roads,  and  by  the  eighteenth  sec- 
tion of  the  supplement  of  1851,  to  enter  into  contract  with 
any  corj)oration  or  indivi<lual,  ''for  conveying  passengers, 
goo'h,  produce,  merchandise,  and  other  freight,  between  any 
point  or  points  on  the  line  of  their  road  and  the  city  of  New 
York."  By  the  first  section  of  the  last  mentioned  supple- 
ment, thev  were  authorized  to  extend  their  road  to  the  Dela- 
ware,  at  the  Water  Gap.    That  extension  was  never  built. 

After  this  contract,  by  the  supplement  of  1855,  it  was 
authorized  to  build  a  branch  from  Hackettstown  to  the  Dela- 
ware, at  Phillipsburgh,  and  by  the  supplement  of  1857,  to  ex- 
tend its  road  to  the  Hudson  river ;  and  was  authorized  to 
connect  its  roads,  constructed  or  authorized,  with  any  other 
railroad,  upon  any  terms  to  be  agreed  upon,  and  to  consoli- 
date its  said  railroads  with  any  other  railroad. 

The  branch  to  the  Delaware  a,t  Phillipsburgh,  has  since 
beeq  built,  as  has  also  the  extension  from  Newark  to  the 
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The  defendant,  by  its  answer,  admits  the  contraot,  and  that 
complainant  built  its  road  to  Newton,  as  required  by  it; 
that  the  defendant  has  built  the  extensions  from  Newark  to 
Hoboken,  on  the  Hudson  river,  and  from  Hackettstown  to 
Pbillipsburgh,  and  uses  them,  and  has  transported  passen- 
gers and  freight  over  them  that  has  passed  over  both  roads, 
two  miles  over  each;  and  that  it  has  accounted  to  complain- 
ant for  the  per  centage  on  the  amount  received  for  such 
transportation  on  its  road  between  Hackettstown  and  New- 
ark, but  that  it  has  refused  to  account  for  such  per  centage 
on  the  amount  received  for  such  transportation  beyond  those 
places.     And  it  contends  that  such  is  not  the  true  meaning 
and  effect  of  the  contract. 

The  answer  also  contends,  that  such  contract  for  a  per 
centage  on  extensions  not  authorized,  was  beyond  the  power 
of  the  corporation,  and  void ;  and  further,  that  a  contract  to 
pay  a  per  centage  of  the  tolls  received  on  any  part  of  the 
road,  was  a  contract  beyond  the  power  of  the  corporation, 
a»nd  void. 

The  answer  admits  the  alteration  of  the  gauge,  and  con- 
^nds  that  there  is  nothing  in  the  contract  that  prevents  al- 
tering the  same  at  pleasure;  that  it  was  altered  for  the 
benefit  of  both  companies  and  their  common  traflSc,  and 
that  complainant  knew  of  and  approved  the  intention  to 
alter  it. 

The  cause  was  argued  upon  final  hearing,  on  bill  and 
answer. 

Mr,  Frdinghuysen  and  Mr.  McCarter,  for  complainant. 

Mr.  Vanatta,  for  defendant. 

The  Chancellor. 

The  complainant  asks  relief  on  two  distinct  matters  :  the 
one,  an  account  of  the  per  centage  or  drawback  on  the  tolls 
received  for  transportation  upon  the  extensions  beyond  New- 

B* 
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ark  and  Hackettstown  ;  the  other,  indemnifiication  for  expen- 
ses incurred  in  altering  the  gauge  of  their  track  and  rolling 
stock. 

The  defendant  opposes  the  account  on  the  grounds,  that  it 
is  not  within  the  meaning  of  the  contract,  and  that  if  it  is, 
the  contract  is  void,  as  beyond  the  power  of  the  corporation, 
"both  as  to  the  agreement  to  allow  such  drawback  on  the 
tolls  on  the  extensions,  and  on  the  road  itself  as  then  built  or 
authorized. 

First,  as  to  the  meaning  of  the  contract.  It  expressly  in- 
cludes and  covers  by  its  terms,  in  the  first  article,  "  any  fu- 
ture extensions  or  branches."  These  words  include  a  future 
extension  not  then  authorized,  just  as  plainly  as  one  that 
was  then  authorized. 

When  the  words  of  a  contract  are  plain,  and  there  is 
nothing  in  the  other  parts  of  the  contract  or  the  subject 
matter  of  it,  to  control  their  ordinary  meaning,  the  con- 
tract must  be  construed  according  to  the  settled  meaning  of 
the  words.  The  words  "  future  extensions,"  include  both 
those  then  authorized  and  those  that  might  be  authorized. 
If,  one  party  had  proposed  to  confine  it  only  to  future  ex- 
tensions "  now  authorized,"  and  asked  to  insert  those  words, 
the  other  party  who  wished  it  to  include  all,  would  naturally 
expunge  those  words,  and  draft  it  so  as  to  include  "  any  "  or 
"  all"  future  extensions,  as  it  is  now  drawn,  without  adding 
the  awkward  expletives  "  now  authorized,  or  hereafter  to  be 
authorized."  There  is  nothing  in  the  other  part  of  the  con- 
tract to  control  or  narrow  the  meaning  of  these  words. 
There  is  nothing  in  the  subject  matter  or  in  the  situation  of 
the  parties  or  their  business,  to  control  their  meaning ;  on 
the  contrary,  the  defendant  was  transporting  passengers  and 
freight  to  New  York  by  contract  with  the  New  Jersey  Rail- 
road, in  the  deductions  from  which  it  agreed  the  complain- 
ant should  participite,  and  had  obtained  power  to  contract 
for  the  transportation  of  freight  and  passengers  from  any 
point  on  the  line  of  its  road  to  New  York ;  the  inference 
from  which  would  be,  that  the  extension  to  New  York  was 
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in  the  contemplation  of  the  parties  using  these  general 
-words,  as  well  as  those  already  authorized.  There  is  no 
authority,  no  reason  or  rule  of  construction,  by  which  the 
words  "  now  authorized ''  can  be  added  by  the  courts  to  the 
words  "  future  extensions  or  branches/'  used  in  the  contract. 
'  The  next  question  is,  had  the  defendant  power  to  contract 
at  all,  or  as  to  future  extensions  or  branches  ?  Contracts 
made  by  corporations  must  be  within  the  powers  granted  to 
them  by  their  charters  and  the  laws,  or  they  will  be  void, 
and  cannot  be  enforced  in  this  court. 

The  question  before  the  court  is,  had  the  defendant  power 
to  make  a  contract  with  the  complainant  to  divide  the  fare 
or  tolls  received  for  the  transportation  of  passengers  and 
freight  over  both  roads,  in  the  manner  provided  in  this  con- 
tract? It  binds  the  defendant  to  pay  a  part  of  the  tolls 
received  for  transportation  of  the  common  passengers  and 
freight  over  its  road  to  the  complainant.  These  tolls  or 
fare  are  what  the  defendant  is  entitled  to  receive  and  collect 
by  virtue  of  its  charter,  and  which  the  complainant  could 
not  receive  or  collect  by  any  franchise  of  its  own. 

The  power  of  a  railroad  corporation,  chartered  to  con- 
struct and  operate  a  railroad  between  designated  termini,  to 
engage  or  aid  in  constructing  or  operating  any  work  beyond 
these  termini,  has  been  frequently  discussed  and  adjudi* 
cated,  both  in  English  and  American  courts.  It  is  well 
settled,  that  such  corporation  cannot  contribute  its  capital 
or  lend  its  credit  to  aid  in  the  construction  of  works,  auxili- 
ary to  its  own  line  but  beyond  its  limits.  It  cannot  lease 
such  auxiliary  line,  or  guarantee  its  bonds,  without  authority 
by  act  of  parliament  in  England,  or  in  this  country,  in  which 
the  original  contract  between  the  stockholders  cannot  be 
altered  by  the  legislative  power  alone,  without  an  act  of  the 
legislature  and  the  consent  of  the  stockholders. 

If  this  contract  was  to  advance  money  to  build  complain- 
ant's road,  or  to  guarantee  its  bonds,  it  would  be  clearly 
idtra  vires  and  void. 
But  this  is  not  a  contract  to  do  anything  beyond  the  road 
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of  the  defendant,  but  only  to  transport  passengers  and 
freight  upon  it,  and  to  fix  the  proportion  in  which  the  fare 
or  tolls  received  for  the  transportation  of  passengers  and 
freight  passing  over  both  roads  shall  be  divided.  The  power 
depends  upon  a  different  principle.  The  counsel  of  the  de- 
fendant, in  his  able  and  learned  argumeHt,  endeavored  to 
show  that  it  was  an  appropriation  of  the  moneys  of  the  de- 
fendant to  aid  the  complainant  in  building  and  maintaining 
its  road ;  that  it  was  a  payment  of  moneys  after  they  had 
been  received  by,  and  when  they  belonged  to  the  defendant. 
The  money  having  been  received  in  the  trejxsury  makes  no 
difference.  The  fair  pro  rata  of  roads  running. in  connection 
is  received  by  one  of  them  at  the  terminus;  but,  by  the 
agreement  of  partition,  one  share  belongs  to  the  co-operating 
line.  So,  in  this  case,  although  the  defendant  might  receive 
the  fare  from  New  York  to  Newton,  yet  the  pro  rata  beyond 
the  junction,  and  the  per  centage  or  drawback,  was  received 
as  the  money  of  the  complainant,  and  not  as  its  own,  and 
the  payment  was  not  paying  over  its  own  funds,  but  those 
of  the  complainant.  The  complainant  receives  one-half  the 
fares  for  the  common  passengers  and  freight,  and  owns  only 
one-fifth  of  the  line,  and  at  the  monthly  settlements  will 
probably  have  to  pay  over  to  the  defendant  a  surplus  beyond 
its  pro  ratii  and  per  centage  on  common  fares;  and  the  va- 
lidity of  this  contract  cannot  depend  upon  the  result  of  the 
settlement,  and  whether  the  complainant  retains  the  per 
centage,  or  gets  it  from  defendant's  treasury. 

There  is  nothing  in  the  statute  concerning  corporations  to 
confine  or  limit  the  power  of  the  defendants  in  this  matter. 
By  its  charter,  the  corporation  had  the  power  to  make  by- 
laws, contracts,  and  agreements  relating  to  the  transporta- 
tion of  goods  and  passengers,  and  the  charges  to  be  made 
therefor.  The  subject  matter,  then,  was  within  its  power. 
Had  the  defendant,  by  by-law,  resolution,  or  contract,  agree<I 
to  carry  a  single  passenger  one  trip  for  the  compensation  in 
this  contract,  that  is,  two-thirds  of  what  it  now  charges,  that 
would,  without  question,   be  within  its  power;   that  is  a 
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contract  with  the  person  using,  and  having  a  right  to  use 
the  road. 

The  question  in  this  case  is  very  different  from  that :  it  is 
whether  the  defendant  can  make  a  contract  to  endure  for  a 
year,  or  for  the  duration  of  its  charter,  with  the  complain- 
ant, to  allow  complainant  one-third  of  the  araouat  received 
from  each  passenger  brought  by  complainant  to  defendant's 
road,  or  in  any  way  to  pay  more  than  what  was  paid  by  the 
passenger  for  complainant's  fare. 

This  question  has  been  discussed  in  the  English  courts 
with  great  diversity  of  opinion  among  the  judges,  and  per- 
haps cannot  be  considered  as  at  rest  there. 

The  English  courts  have  for  years  been  much  inclined  to 
keep  corporations,  especially  railroad  corporations,  within 
the  strict  limits  of  the  franchises  granted  to  them,  and  to 
hold  contracts  void  when  exceeding  these  limits;  especially 
when  the  appli^tion  to  restrain  the  corporation  was  made 
by  a  shareholder.  Though  they  were  inclined  to  "  look 
with  great  disfavor  on  the  objection  of  illegality  of  a  contract 
urged  by  a  party  to  that  contract,  for  which  he  had  received 
the  consideration  he  had  contracted  for,"  as  remarked  by 
Sir  John  Romilly,  in  16  Beav,  451. 

The  case  of  Colman  v.  The  Eastern  Counties  Railway  Co., 
10  Btav.  1,  seems  to  be  authority  against  such  contract. 
The  railway  company  proposed  to  enter  into  a  contract  with 
the  Harwich  Steam  Packet  Company,  to  run  in  connection, 
and  to  guarantee  to  the  packet  company  five  per  cent,  on  its 
capital,  and  to  pay  the  packet  company,  on  its  dissolution, 
the  whole  of  its  capital,  upon  a  transfer  of  its  assets.  A 
shareholder  of  the  railway  company  applied  for  an  injunc- 
tion against  entering  into  such  contract.  Lord  Langdale 
granted  and  continued  the  injunction ;  but  this  was  done,  not 
on  the  ground  that  the  company  bad  no  power  to  agree  as 
to  a  division  of  the  profits  from  a  common  business,  but  be- 
cause a  guaranty  of  five  per  cent,  profit  on  the  packet  line 
was  a  guaranty  to  support  that  undertaking,  whatever  it 
ooet,  and  might  absorb  all  the  profits  of  the  line,  and  because 
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the  proposed  contract  woald  biad  the  defeadant  to  pay  the 
whole  capital  of  the  packet  compaaj  expealed,  aad  assame 
its  property. 

In  Salorfions  v.  Laina,  12  B'iiiv.  339,  it  was  held  that  one 
oomp-iny  co^ild  cot  use  its  fan  is  to  bay  shares  of  another 
company,  to  aid  in  eonstraocinz  an  aailLLiry  ro'ite. 

In  MufU  V.  The  Sknnc-^bu^fj  ar^d  Che-r^^"-  H.  Co,,  13 
Beav,  1,  it  was  hclvi,  that  a  niiiwav  ooaapjinTr.  havini:  a  ter- 
minus  on  a  river,  and  aathontv  to  erect  wharves  there, 
coald  not  use  its  funds  to  improve  the  navigation  of  the 
river  leading  to  the  wh\rf.  These  cases  are  not  like  the 
present,  but  they  hold  the  principle,  that  a  oDrporation  is 
not  warrantee!  in  transcen-iin^:  its  r^r-wtrs,  bv  the  fact  that 
doini?  so  will  be  b^enedcial  to  its  iei^ritiinate  ot-'ects. 

Tiie  c;\se  of  The  ^h reic-? f'«  .-v  a ?id  £ i ■  -.' ■  k i- hiha yn  Ha ilicay 
Cb.  V.  The  London  and  So^th  We^^ef^n  RjuKca^j  Co.,  broatrht 
before  the  English  courts,  the  question  rai^e^i  in  this  cause, 
whether  railwav  companies  could  fix.  bv  an  arbitrurv  a^ree- 
ment,  the  proportions  in  which  the  prooee^is  of  business 
common  to  loth  should  be  divide*!  amontr  tLvm.  Tiie  com- 
panics  had  made  an  agreement  to  buy  od'  opp'^sition  to  a 
parliamentary  application  by  the  d-i-feaiiints:  that  they 
would  keep  accounts  of  the  traffic  between  certain  points  on 
the  complainant's  line  and  Eugby.  and  the  fV'ints  south  of 
it,  on  the  defendant's  line,  and  divide  these  proo':;-ed3  in  the 
ratio  of  seven-thirteenths  to  the  plaintitTs,  and  six-thirteenths 
to  the  dtfenJants — an  arbitrary  pro{:H:»rtion,  not  according 
to  the  amount  of  service  performed. 

The  first  decision  in  this  c:ise  was  bv  Vice-Chancellor 
Shadwell,  reported  in  14  Jurist  921.  He  sustained  the  de- 
murrer to  the  bill,  on  the  ground  that  the  time  for  perform- 
ance of  the  contract  had  not  yet  arrived,  but  expressed  no 
opinion  on  the  validity  of  the  contract.  Lord  Chancellor 
Cottenham,  in  1850,  on  the  appeal  from  this  decision  of  the 
Vice-Chancellor  of  England,  reported  in  2  Jf.  4*  ^-  324,  over- 
ruled the  demurrer,  holding  that  the  time  for  perlormance 
had  arrived ;  and  it  being  necessary  that  he  should  express 
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an  opinioQ  on  the  validity  of  the  contract,  held  that  it  was  a 
valid  contract,  saying,  on  page  353,  "their  duty  to  their 
Rubecribers  was,  as  far  as  possible,  to  secure,  by  all  lawful 
means,  the  most  traflSc  they  could  get."  Though  applied  to 
for  that  purpose,  he  did  not  refer  the  question  to  a  court  of 
law.  But  the  complainant  brought  an  action  of  covenant 
on  the  contract,  in  the  queen's  bench,  and  that  court,  in  1851, 
gave  its  opinion  upon  the  question  raised  by  demurrer,  that 
the  contract  was  valid.  Lord  Campbell  delivered  the  opin- 
ion, in  which  the  three  other  judges  concurred.  The  case  is 
reported  in  17  Q.  B.  R,  652. 

Lord  Chancellor  Truro,  in  an  opinion  delivered  in  1850, 
reported  in  3  M,  ^-  G,  70,  on  an  application  to  dissolve  an 
injunction  granted  by  the  Vice-Chancellor  of  England, 
places  his  decision  dissolving  the  injunction,  on  the  ground 
that  the  validity  of  the  contract  should  be  first  decided  at 
law,  and  carefully  avoids  giving  any  opinion  on  its  validity. 
Sir  John  Rorailly,  on  the  hearing  of  the  cause  at  the 
Rolls,  in  1852,  16  Beav,  441,  dismissed  the  bill,  being  of 
opinion  with  the  Vice-Chancellor  of  England,  (contrary  to 
that  of  Lord  Chancellor  Cottenham,  reversing  the  Vice- 
Chancellor,)  that  the  agreement  had  not  yet  taken  eflfect; 
and  he  gives  no  opinion  on  the  validity  of  the  contract.  On 
the  hearing  of  the  appeal  from  this  decision  at  the  Rolls, 
before  the  Lords  Justices,  4  DeG,,  M.  4"  G,  115,  Lord  Justice 
Knight  Bruce  gave  no  opinion  on  the  validity  of  the  con- 
tract, but  holds  it  to  be  a  gross  wrong  on  the  shareholders, 
and  a  breach  of  trust  in  the  directors.  Lord  Justice  Turner 
declared  that,  in  his  opinion,  the  contract  was  invalid. 

When  the  case  was  heard  on  final  appeal,  in  the  House  of 
Lords,  6  H.  L.  Cos,  113,  Lord  Chancellor  Cranworth,  in  de- 
livering the  opinion  in  the  case,  does  not  give  his  own  views 
on  the  legality  of  the  contract.  He  seems  to  consider  that 
the  decision  in  the  queen's  bench,  and  of  Lord  Cottenham, 
gave  the  weight  of  authority  in  favor  of  its  validity,  but  he 
held,  with  Sir  Knight  Bruce,  that  it  was  so  inequitable  that 
it  should  not  be  enforced  in  equity. 
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This  case  exhibits  the  contrariety  of  opinion  among  the 
English  law  and  equity  jadges,  and  leaves  the  question  un- 
decided by  authority  there. 

In  Hare  v.  The  London  and  North  Western  Railway  Co., 
decided  by  Vice-Chancellor  Wood,  in  1861,  2  Johns.  ^  Hem. 
80>  the  question  was  raised  by  a  shareholder  of  the  com- 
pany. Two  groups  of  railway  companies,  owning  .co-termi- 
nous  routes,  which  competed  for  the  same  traffic,  agreed  to 
divide  the  profits  of  the  whole  traffic  between  themselves,  in 
certain  fixed  proportions,  being  nearly  the  proportion  that 
each  had  received  before  from  the  same  traffic.  The  de- 
fendants, the  London  and  Northwestern  Railway  Co.,  had, 
under  this  agreement,  at  one  time  paid  over  to  the  other 
companies  £3800,  or  $19,000,  of  the  fares  received  and  earned 
by  them  on  their  own  line  within  the  preceding  six  months. 
And  the  Vice-Chancellor  held  that  the  agreement  was  valid, 
after  comparing  and  considering  the  different  opinions  in 
the  Shrewsbury  case,  their  diversity,  and  their  weight;  yet 
he  is  by  no  means  free  from  doubt. 

In  1866,  the  question  was  again  raised  before  Vice-Chan- 
cellor Kindersley  in  The  Midla)id  H.  Co.  v.  The  London 
and  North  Western  E,  Co,,  2  Eq,  Cos.  {E.  L.  E.)  524.  This 
was  on  an  agreement  to  divide  the  gross  moneys  of  two 
competing  routes,  in  a  fixed  proportion.  The  Vice-Chancel- 
lor held  that  the  agreement  did  not  directly,  or  by  implica- 
tion, include  the  business  on  a  new  route  of  the  defendants 
obtained  since  the  agreement.  And  he  speaks  of  the  opinion 
of  Vice-Chancellor  Wood,  above  referred  to,  as  only  intended 
to  cover  contracts  as  to  existing  routes,  and  expresses  his 
opinion,  though  not  free  from  doubt,  that  such  contract  as 
to  traffic  upon  a  railway  which  the  company  might  there- 
after be  empowered  to  construct,  was  lUtra  vires  and  void. 
But  he  gives  no  reason  for  this  doubling  opinion,  and  places 
it  upon  no  principle. 

This  is  the  state  of  the  decisions  in  England,  by  the  latest 
authorities  brought  to  my  notice,  very  contradictory  and 
largely  consisting  of  the  mere  impression  or  individual 
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opinion  of  the  judge  in  the  particular  case,  and,  in  the 
main,  not  based  upon,  or  supported  by,  any  settled  princi- 
ples of  law,  by  which  alone  decisions  can  be  made  consistent. 
I  find  no  adjudication  whatever  in  this  country  upon  the 
point.     Yet  we  know  that  it  is,  and  has  been  for  years,  the 
constant  practice  of  railway  companies  to  run  in  connection, 
passing  freight  and  passengers  over  a  number  of  lines  form- 
ing one  route,  and  to  divide  the  receipts  by  an  arbitrary 
schedule  fixed  upon,  and  not  always,  or  in  most  cases,  giving 
to  each  line  the  share  earned  on  it,  and  that  only. 

In  many  cases,  as  in  the  present,  there  may  be  good 
reasons  for  making  a  difference  in  division  of  the  profits.  If 
an  advantageous  arrangement  can  be  made  by  a  line  at  the 
south  end  of  a  route,  with  a  hne  at  the  north  end,  for 
carrying  passengers  in  common,  which  could  not  profit- 
ably (and  therefore  would  not)  be  entered  into  by  the 
north  line,  unless  it  received  a  larger  proportion  of  the 
earnings  than  in  proportion  to  its  work,  there  is  no  reason 
or  principle  of  law  why  the  south  line  should  be  prohibited 
from  making  an  arrangement  profitable  to  its  shareholders, 
on  the  ground  that  the  division  of  earnings  must  be  un- 
equal. 

The  directors  of  such  companies  have  the  right  to  make 
contracts  as  to  carrying  passengers  and  freight.     They  can 
make  such  contracts  for  one  trip,  for  one  day,  for  one  year, 
or  for  the  whole  existence  of  the  company.     They  can  make 
8uch  contracts  at  prices  lower  than   those  limited  in  their 
charter,  and  lower  than  charged  to  others.     The  commuta^ 
tion  contracts  constantly  made  on  all  leading  roads,  are  in 
exercise  of  this  power.     They  are  made  for  months,  a  year, 
and  sometimes  for  life.     Their  validity  is  founded  upon  well 
settled  principles  of  law,  and  has  never  been  doubted.    They 
are  made  for  the  supposed  advantage  of  the  business  and  of  the 
shareholders ;  and  the  expediency  of  making  them  must  de- 
pend on  the  judgment  of  some  one,  and  in  all  these  corpora- 
tions, the  management  of  all  the  concerns  is  committed  to 
the  directors.    There  i&  nothing  in  such  contracts  against 
Vol.  IV.  c 
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public  policy,  or  any  law  of  this  state.  The  want  of  sach 
]>ower  would  be  a  great  injury  to  most  railway  corporations, 
as  well  as  to  the  public,  who,  as  in  this,  are  much  benefited 
by  the  arrangement.  Contracts,  by  which  commuters  are 
carried  for  less  than  cost,  have  been  held  good  policy  by 
railway  managers,  as  tending  to  build  up  and  populate  towns 
along  their  line.  They  may  misjmlge  as  to  the  policy,  but 
contracts  thus  made  in  good  faith  are  valid. 

I  know  of  no  principle  of  law  or  equity  to  support  the 
doctrine  of  Vice-Chancellor  Kindersley,  that  the  directors  of 
a  railway  company  aiunot  make  contracts  as  to  business  on 
lines  not  yet  authorized. 

There  is  no  principle  that  would  prohibit  an  individual 
from  making  contracts  as  to  lauds  and  buildings  not  yet 
lx)nght  or  built,  and  the  contracts  made  by  the  promoters  of 
a  railway  line,  while  the  project  is  before  Parliament,  and 
not  yet  authorized,  are  held,  by  the  unanimous  decisions  of 
the  English  courts,  to  bind  the  company  when  incorporated. 

In  the  case  of  Willink  v.  The  Mon-is  Canal  and  Banking 
Co.,  this  court  held  that  the  mortgage  iuoludeii  the  exten- 
sion from  Newark  to  Jersey  City  not  then  constructed,  and 
the  lands  for  which  were  not  purchased.  This  decision  was 
confirmed  in  the  Court  of  Errors.  And  the  Supreme  Court 
ot  Kevv  York  held,  in  tSeyinour  v.  Ca/i.  and  yUig,  Falls  £, 
Co.f  that  a  mortgage  covere«l,  and  was  a  lien  upon,  a  branch 
not  contemplated  or  laid  out  at  the  time  it  was  executed. 

There  is  no  reason  why  one  railroad  company  should  not 
agree  with  aiioiiier  to  apply  for  a  connecting  route,  and  that, 
When  authorized  and  constructed,  it  should  be  used  in  a 
uiinuer  agreed  u|K)n.  These  companies  should  have  their 
powurs  and  contmcis  construed  and  <letermined  bv  the  same 
rules  that  are  applied  to  individuals.  The  English  courts 
h.tve  taken  a  strong  leaning  of  late  years  against  the  powers 
ot  corporations,  and  have  indulged  this  tendency  in  many 
cases  in  which  they  merely  declare  their  opinion  that  the 
acts  are  ultra  virets,  without  referring  to  any  principle,  or 
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placing  their  decision  upon  any  reason  to  govern  its  appli- 
catioD  in  other  cases. 

I  am  of  opinion,  that  the  defendant  has  power  to  contract 
for  carrying  passengers  and  freight  on  the  line  of  its  road. 
and  for  the  fares  to  be  received  therefor;  that  it  can  make 
such  contract  without  any  limit  as  to  time,  except  the  dura- 
tion of  its  charter ;  and  that  it  had  power  to  make  such 
contracts  as  to  extensions  and  branches  not  authorized  at 
the  date  of  the  contract. 

I  see  no  want  of  good  faith  toward  their  own  stockholders 
by  the  directors  in  making  this  contract,  so  that  it  could  be 
affected  on  the  ground  of  fraud.  It,  at  first  view,  seemed 
very  unequal  and  unconscionable.  It  gave  to  complainant 
thirty  per  cent,  of  the  passenger  earnings  of  defendant,  and 
we  know,  by  authentic  statements,  that  during  the  time  for 
which  this  account  is  asked,  the  expenses  of  many  of  our 
leading  lines  have  been  from  sixty  to  seventy  per  cent,  of 
their  gross  earnings,  thus  giving  to  the  complainant,  as  its 
share,  all,  or  nearly  all,  the  clear  profits.  But  this  was  not 
so  at  the  making  of  the  contract;  and  the  business  of  tlie 
complainant,  whoso  road  is  short — ruot  one-sixth  of  the  corn- 
won  line — made  a  small  addition  to  the  trains  of  the  de- 
fendant, and  could  be  done  with  very  little  additional  cost, 
80  that  the  defendant  might  realize  as  much  clear  profit 
from  the  business  brought  to  it  by  this  contract,  and  which 
it  would  not  have  had  without  it,  as  it  does  on  the  business 
wholly  its  own.  If  this  is  so,  the  contract  was  an  advan- 
tageous one  to  the  defendant. 

Whether  the  complainant  receives  more  than  it  ought  by 
this  contract,  is  not  the  question  of  unconscionability ;  that 
depends  upon  whether  it  would  have  seemed  greatly  too 
much  under  the  circumstances,  when  made.  The  directors 
of  defendant  should  have  got  as  good  a  contract  as  they 
could.  I  presume  they  did.  They  agreed  to  these  terms, 
because  they  could  not  get  better ;  and  the  complainant  re- 
quired them,  because  it  was  unvyilliQg  to  expend  its  money 
PQ  less  favorable  terms. 
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The  defendant  had,  by  the  contract,  the  privilege  of  con- 
solidating the  stock  of  the  complainant  with  its  own,  five 
years  after  the  road  was  in  operation.  If  complainant's 
contract  was  too  advantageous,  defendant  had  the  right  to 
absorb  it  by  consolidation,  placing  itself  in  the  situation 
where  the  comphiinant  had  placed  itself  by  that  contract. 
At  the  end  of  five  years,  defendant  judged  its  own  situation 
under  the  contract  the  best,  and  refused  to  consolidate; 
strong  evidence  that,  up  to  that  time,  the  amount  allowed 
to  complainant  was  not  too  much. 

But  the  question  here,  does  not  depend  upon  the  contract 
being  beneficial,  and  it  is  not  necessary  to  decide  that  it  was. 
Nor  is  the  want  of  equity  in  the  contract  a  question  here  ; 
it  would  be,  if  this  was  a  bill  to  compel  specific  performance  in 
the  technical  sense  of  that  term.  It  is  a  suit  to  compel  the 
defendant  to  account  and  pay,  according  to  that  contract; 
no  more  a  suit  for  specific  performance  than  one  brought  for 
an  account  between  partners  who  have  contracted  to  account. 

As  to  the  relief  prayed,  to  compel  the  defendant  to  pay 
the  expenses  the  complainant  was  put  to  in  changing  the 
gauge  of  its  track,  I  do  not  see  anything  in  the  contract  to 
found  it  upon.  There  is  no  express  agreement  as  to  the 
gauge,  and  I  think  none  can  be  implied.  The  only  part  of 
the  contract  that  can  be  used  as  an  argument  for  such  im- 
plication, is  the  provisions  of  the  fourth  article,  which  pro- 
vides for  each  furnishing  a  due  proportion  of  freight  cars. 
But  that  will  apply  to  the  altered  gauge,  as  well  as  to  the 
former  gauge.  Neither  party,  probably,  contemplated  a 
change  of  gauge.  But  the  defendant  as  probably  did  not 
contemplate  restraining  itself  from  changing  the  gauge,  and, 
most  probably,  would  have  rejected  such  provision  in  the 
contract.  It  cannot,  by  implication,  be  held  to  have  given 
up  so  important  a  franchise  in  a  contract  that  contained 
nothing  to  bring  the  proposition  to  its  consideration. 
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Graham  vs.  Berryman  and  wife. 

• 

1.  Objection  to  a  witness,  incompetent  by  reason  of  interest,  whose  in- 
terest may  be  released  by  the  party  offering  him,  need  not  be  made  at  the 
Tery  time  of  examination,  but  it  must  be  made  in  time  for  the  party  to 
remove  the  incompetency  of  the  witness,  if  practicable,  or  to  supply,  by 
other  evidence,  the  want  of  his  testimony, 

2.  Objections  to  testimony  of  a  party  to  a  suit,  incompetent  by  reason 
of  his  interest,  and  made  wh«n  he  had  no  right  to  take  further  evidence, 
when  they  are  substantial  objections,  should  not  be  lost  or  waived  by  a 
•light  inadvertence,  which  causes  no  injury  to  the  opposite  party;  as  the 
court  would,  in  such  case,  extend  the  time  for  taking  testimony. 

3.  A  mortgage  cannot  be  reformed,  corrected,  or  declared  void,  for  fraud 
ormist«ke  in  the  consideration,  in  a  suit  brought  to  foreclose  it,  nor  can 
that  soit  be  defended  on  such  grounds.  The  only  remedy  is  by  cross- bill 
for  that  purpose;  and  upon  such  cross-suit,  the  answer  of  the  complainant 
to  the  original  suit  is  evidence,  so  far  as  responsive  to  the  bill. 

4.  An  answer,  fully  denying  the  charges  of  the  bill,  and  not  impugned 
or  contradicted  by  any  witness,  is  conclusive  as  to  such  charges. 

5.  Under  the  general  prayer  for  relief,  any  relief  will  be  granted  that 
the  complainant  proves  himself  entitled  to  upon  the  facts  stated  in  his  bill. 

6.  Courts  of  equity  will  relieve  against  mistake,  and  will  correct  and 
reform  deeds  and  instruments  of  the  most  solemn  character  to  grant  such 
relief.    But  when  such  relief  is  sought,  the  mistake  must  be  clearly  proved. 

7.  Such  mistake  must  be  as  to  a  fact,  not  only  not  known  to  the  party, 
bat  one  which  he  could  not,  by  reai«onablo  diligence,  have  ascertained. 
And  where  a  party  ought,  in  the  exercise  of  ordinary  prudence,  to  have 
made  inquiry,  and  neglects  to  ascertain  the  facts  upon  which  his  contract 
is  based,  in  cases  where  it  is  not  n^essary  to  repose  confidence  in  the  other 
pwty,  or  where  it  is  as  much  his  duty  as  that  of  the  party  with  whom  he 
deals  to  know  the  facts,  courts  of  equity  will  not  relieve  against  his  own 
negligence. 

The  hearing  of  this  cause  was  brought  on  upon  bill,  cross- 
bill, and  proofs.  The  bill  wiis  filed  to  foreclose  a  mortgage 
given  by  Berryman  and  wife  upon  her  farm,  to  Graham.  A 
cross-bill  was  filed  by  Berryman  and  wife,  to  have  the  mort- 
gage set  aside  as  void,  and  the  notes  of  Berryman,  to  secure 
which  it  was  given,  delivered  up  to  be  caaceled,  on  the 
ground  of  fraud  in  the  consideration.     The  alleged  frai^d 

c* 
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consisted  in  fraudulent  representations  by  Graham  to  Mrs. 
Berryman,  first,  of  the  character  and  fitness  of  the  agent 
employed  by  her  to  purchase  from  Graham  the  lease  of  a 
dry  goods  store  and  the  goods  contained  in  it,  and  intended 
to  be  employed  to  conduct  the  business  for  her ;  and,  next, 
of  the  value,  quantity,  and  original  cost  of  the  goods.  The 
contract  alleged  was,  that  Graham  agreed  to  sell  the  lease 
and  the  goods  in  the  store  for  the  original  cost  of  the  goods, 
less  ten  per  cent.  And  the  cross-bill  alleges,  that  Graham 
furnished  to  Mrs.  Berryman  a  list  of  the  goods,  in  which  the 
quantity  and  original  cost  of  them  were  fraudulently  mis- 
stated as  greater  than  they  in  fact  were,  for  the  purpose  of 
defrauding  her ;  and  insists  that  $5000,  which  had  been  paid 
on  the  mortgage,  was  equal  to  the  value  of  the  goods  at  the 
contract  price,  and  that  the  notes  and  mortgage  should  be 
declared  void,  and  given  up  to  be  canceled,  and'  that  an  in- 
junction should  issue  against  proceeding  in  an  ejectment, 
brought  by  Graham  upon  the  mortgage.  The  cross-bill 
contains  also  the  general  prayer  for  relief. 

J/?\  L.  Zabriskie,  for  complainant. 

The  defendants,  by  their  cross-bill,  set  up,  as  a  defence  to 
the  mortgage  of  complainant,  fraud  and  misrepresentation 
by  the  complainant  in  two  particulars :  1.  Ab  to  the  charac- 
ter and  business  capacity  of  one  Alexander  Just,  to  whom, 
as  the  defendants  allege,  they  gave  the  charge  of  their  busi- 
ness, on  complainant's  recommendation.  2.  As  to  the  quality 
and  cost  prices  of  the  stock  of  dry  goods,  for  which  the  mort- 
gage was  given  in  payment. 

1.  All  misropre.sentation  by  the  complainant,  as  to  the 
character  and  capacity  of  Just,  is  positively  denied  in  com- 
phurtant's  answer  to  the  cross-bill.  And  no  proof  whatever 
to  sustain  the  allegation,  or  to  contradict  complainant's  cross- 
answer  on  this  point,  has  been  produced  by  defendants. 

2.  The  only  representation  whatever  shown  in  the  cjise  to 
hiive  been  made  by  the  complainant,  in  regard  to  the  quality 
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and  cost  prices  of  the  stock  of  dry  goods,  was  the  handing 
over  by  the  complainant  a  list  of  the  dry  goods,  with  the 
cost  prices  marked  and  footed  up.     When,  however,  com- 
plainant gave  defendants  this  list,  he  told  them  not  to  rely 
upon  it,  but  to  take  it  and  go  to  the  store  where  the  goods 
were,  and  see  if  it  was  correct.     Under  these  circumstances, 
defendants  went  to  the  store  and  examined  the  goods,  with 
this  stock  list.     The  list  was  made  out  for  the  complainant 
by  his  agent  in  charge  of  his  store,  and  the  clerks  under  him, 
and  given  to  the  complainant  for  his  guidance  in  making  the 
sale  of  the  goods.     He  then  says  to  defendants,  this  is  what 
lam  told  is  in  the  store;  go  and  see  if  it  is  right.     There 
was  no  misrepresentation  here. 

But  if  complainant  did  represent  the  stock  list  to  be  true, 
by  the  mere  act  of  handing  it  over  to  defendants,  it  is  con- 
tended that  it  should  be  shown  to  have  been  false  to  com- 
plainant's knowledge;  yet  it  is  established,  by  complainant's 
answer  to  cross-bill,  that  he  believed  it  to  be  true.  Carley 
V.  ]V\U:ln8f  6  Barb,  557;  Case  v.  Boughton^  11  Wend.  108; 
Omrod  v.  Huth,  14  Mees,  (^  Wels.  663  ;  PolhUl  v.  Walter, 
iB.i^Ad.  114. 

The  defendants,  moreover,  acted  upon  their  own  judgment, 
after  an  examination  of  the  stock  of  goods,  and  did  not  rely 
UfK)n  the  stock  list.  Therefore,  if  it  was  false,  they  can 
take  no  advantage  of  it,  for  it  did  not  influence  them  in  their 
purchase.  Taylor  v.  Fleets  1  Barb,  475  ;  1  Stony  8  Eq,  Jur,y 
§200  a,  §  146,  and  §  191;  2  Kent's  Com.  {9th  ed.)  656; 
Trower  v.  Newcomey  3  Mcrivale  704. 

Representations  by  a  seller,  as  to  his  belief  as  to  quality 
or  value,  is  no  fraud  or  warranty.  2  Kent's  Com.^  {9tk  ed.) 
658;  Jendwine  v.  Slade,  2  Ksp,  572;  Broom's  Legal 
Maxims,  357. 

It  is  not  claimed  that  there  was  anything  but  ?i  partial 
failure  of  consideration;  and  this  is  no  defence  to  a  suit 
brought  upon  a  security  given  for  the  price.  Tye  v.  Gwynne, 
2  Camp.  346  ;  Mann  v.  Lent,  10  B.  ^  C.  877  ;  Thorntm  v. 
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Wynn,  12  Wfieat.  183;  Beninger  v.  Oorwin,  4  ZoJ.  .257; 
Morgan  v.  Richardson,  note  to  1  Camp,  40. 

3.  The  evidence  adduced  by  the  defendants,  to  show  that 
this  stock  list  was,  in  fact,  a  false  statement  of  the  quantity 
and  cost  prices  of  the  dry  goods,  is  not  of  such  a  character 
as  can  be  believed,  especially  to  defeat  a  solemn  instrument 
under  seal.  It  consists  of  the  testimony  of  three  clerks, 
employed  by  complainants  agent  in  the  store  where  the 
goods  sold  were,  who  testify  that  they,  on  their  own  respon- 
sibility, without  instructions  from  any  one,  caused  the  goods 
to  be  falsely  set  down  on  this  stock  list.  They  appear  to 
have  had  no  object  in  doing  this.  They  say  the  complainant 
knew  nothing  about  it.  They  have  come  of  their  own 
accord  from  another  state,  voluntarily,  to  testify  for  the  de- 
fendants, that  it  was  they  who  caused  them  to  be  cheated 
by  this  stock  list.  Their  testimony  is  contradicted  by  the 
complainant  s  agent  in  charge  of  the  store,  and  also  by  one 
of  their  fellow  clerks. 

This  is  certainly  not  such  evidence  as  will  authorize  a 
court  to  set  aside  a  mortgage  under  seal.  1  Story  a  JEq, 
Jar.,  §  200. 

Mr.  Gilchrist  and  Mr.  C,  H,  Voorhis,  for  defendants.     ♦ 

The  Chancellor. 

The  complainant  in  the  original  suit,  Mr.  Graham,  was 
sworn  as  a  witness,  without  objection  at  the  time.  Objec- 
tion was  made  to  his  competency  at  the  closing  of  complain- 
ant's evidence,  and  before  any  testimony  had  been  taken  by 
the  defendants,  and  testimony  was  taken  by  both  parties 
after  this  objection.  There  is  no  doubt  but  that  Graham  is 
an  incompetent  witness,  as  Berry  man  and  his  wife  are  both 
adverse  parties  in  interest,  and  either  cannot  be  sworn.  The 
only  question  made  was,  that  the  objection  was  not  made  in 
the  proper  time,  that  is,  at  his  examination.  Counsel,  on 
the  argument,  declined  to  press  or  argue  the  objection,  but 
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distinctly  stated  that  he  did  not  waive  it,  and  it  is,  therefore, 
my  duty  to  decide  it. 

Chancellor  Pennington  held,  in  Neville  v.  Demeritt,  1 
Greens  C.  R.  334,  "  that  witnesses  should  be  objected  to  at 
the  time  of  their  examination.''     But  his  intention  in  this 
expression  must  be  gathered  by  what  he  had  just  before 
stated ;  "  that,  in  the  case  of  a  witness  whose  interest  might 
be  released  by  the  party  offering  him,  I  would  certainly  not 
sustain   such  an  objection  for  the  first  time    made  at  the 
hearing,  without  giving  an  opportunity  to  release  that  inter- 
est, and  for  a  re-examination,  if  the  party  thought  proper." 
And  the  only  authority  cited  by  him,  the  case  of  The  Mo- 
hawk Bank  v.  Atwater,  2  Paige  61,  says :    "  The  objection 
must  be  made  at  the  time  of  the  examination,  or  at  leafit 
before  the  proofs  in  the  cause  are  closed."    The  reason  on 
which  the  rule  is  founded,  does  not  require  that  the  objection 
should  be  made  at  the  very  time  of  examination,  and  not 
after.    But  it  must  be  made  in  time  for  the  party  to  remove 
the  incompetency  of  the  witness,  if  practicable,  or  to  supply, 
hy  other  evidence,  the  want  of  his  testimony.     This  I  hold 
to  be  the  true  rule. 

Here  the  objection  was  made  at  the  closing  of  complain- 
ant's evidence,  and  when,  as  the  case  stood,  he  had  no  right 
to  take  further  evidence.  I  was  inclined  to  think  that  it 
came  too  late,  even  under  the  modification  of  the  rule  in 
iVevi^  V.  Demerittf  above  stated.  But  objections  to  testi- 
mony that  are  substantial  objections,  as  this  is,  should  not 
he  lost  or  waived  by  a  slight  inadvertence,  which  causes  no 
injury  to  the  opposite  party.  And,  as  the  court  would 
always  in  such  case  grant  further  time  to  restore  competency 
to  the  witness,  or  to  procure  other  testimony,  I  must  hold, 
that  in  this  case  the  objection  was  in  time,  and  overrule 
Graham's  evidence. 

A  mortgage  cannot  be  reformed,  corrected,  or  declared 
void,  for  fraud  or  mistake  in  the  consideration,  in  a  suit 
brought  to  foreclose  it,  nor  can  that  suit  be  defended  on  such 
grounds*    The  only  remedy  is  by  •cross-bill  for  that  purpose. 
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MUler  V.  Oregory,  1  C,  E.  Green  274.  And,  therefore,  in 
this  case,  the  only  remedy  for  the  defendants  is  upon  their 
cross-bill.  And  in  that  suit,  the  answer  of  Graham  is  evi- 
dence, so  far  as  responsive  to  the  bill. 

Graham's  answer  denies,  fully,  all  fraud  in  representations 
as  to  the  agent  of  the  defendants,  and  as  to  that  is  conclu- 
sive, as  no  proof  is  offered  on  that  point.  It  also  denies  the 
charge  in  the  cross-bill,  that  he  or  his  partner,  Aitkin, 
handed  to  Mrs.  Berryman's  agents  a  book,  in  which  the 
measurements  and  prices  of  the  goods  were  written  as  a  just 
and  true  account  of  the  quantity  and  cost  prices  of  said  stock 
of  goods,  or  that  he  said,  or  in  any  way  gave  them  to  under- 
stand, that  it  was  accurate  and  true.  And  the  answer  avers, 
that  the  list  was  made  for  themselves,  to  ascertain  the 
amount  and  cost  of  the  stock  of  goods,  to  enable  them  to  fix 
the  price,  and  that  he  handed  it  to  Mrs.  Berryman's  agents, 
and  expressly  told  them  to  take  it  and  compare  it  with  the 
goods,  and  see  if  the  quantity  and  prices  wore  correct;  and 
that  it  w«is  distinctly  understood  between  him  and  them, 
that  the  goods  were  not  to  bo  purchcised  upon  the  fiiith  of 
that  stock  list ;  and  it  also  avers,  that  he  believed,  and  still 
believes,  that  the  stock  list  was  correct,  and  that  he  was  privy 
to,  and  intended  no  fraud.  These  allegations  are  responsive, 
and  are  not  impugned  or  contradicted  by  any  witness. 
There  can,  therefore,  be  no  relief  on  the  ground  of  fraud. 

The  counsel  for  Graham  insists,  that  as  the  bill  is  for  re- 
lief on  the  ground  of  fraud,  no  relief  can  be  had,  except  on 
that  ground ;  and  that,  in  this  suit,  no  relief  can  be  had  on 
the  ground  of  mistake.  In  the  case  of  Reads  Admrs  v. 
Cramer^  1  Greens  C,  H.  277,  the  contrary  doctrine  was 
acted  on,  if  not  announced,  by  Chancellor  Pennington.  And 
the  rule  is,  that  under  the  general  prayer  for  relief,  any  re- 
lief can  be  hiid  that  the  complainant  is  entitled  to  upon  the 
facts  stated  in  his  bill,  so  far  as  proved.  If  a  failure  of  con- 
sideration is  shown  by  such  mistake  between  the  parties  as 
can  be  l^lieved  in  this  court,  although  it  was  occasioned  by 
.  the  mistake,  and  not  the  fraud  of  the  party,  as  charged  in 
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the  bill,  the  relief  can  be  granted  in  the  suit.  If  Mrs.  Ber- 
ryman  is  entitled  to  reh'ef  from  the  mortgage  on  the  ground 
of  mistake,  I  am  of  opinion  she  can  have  it  on  this  cross- 
bill. 

The  answer  of  Graham  admits  that  he  agreed  to  sell  the 
stock  of  goods  for  ninety  per  cent,  of  the  cost  price  of  the 
goods.  This  is  the  agreement,  as  charged  in  the  cross-bill ; 
aud  the  complainants  in  it  contend,  that  if  by  mistake,  and 
without  fraud,  a  greater  sura  was  inserted  in  the  mortgage, 
it  should  be  reformed  and  corrected  to  the  true  amount. 

Courts  of  equity  will  relieve  against  mistake^  and  will  cor- 
rect and  reform  deeds  and  instruments  of  the  most  solemn 
character  to  grant  such  relief.  But  when  relief  is  sought 
from  deeds  or  other  writings,  the  mistake  must  be  clearly 
proved.     1  Story's  Eq,  Jut.,  §  152. 

Again :  the  mistake  must  be  as  to  a  fact,  not  only  not 
known  to  the  party,  but  one  which  he  could  not,  by  reasonable 
diligence,  have  ascertained.  Where  a  party  ought,  in  the 
exercise  of  ordinary  prudence,  to  have  made  inquiry,  and 
neglects  to  ascertain  the  facts  upon  which  his  contract  is 
based,  in  cases  where  it  is  not  necessary  to  repose  confidence 
in  the  other  party,  or  where  it  is  as  much  his  duty  as  that 
of  the  party  with  whom  he  deals  to  know  the  facts,  courts  of 
equity  will  not  relieve  against  his  own  negligence. 

In  this  case,  Graham  did  not  undertake,  except  for  himself, 
to  ascertain  the  quantity  or  cost  price  of  the  goods.  He 
gave  the  purchaser  the  result  of  his  inquiry  as  an  aid,  and 
invited  her  to  examine  for  herself.  No  person  of  ordinary 
prudence  would  have  neglected  to  examine  the  quantity,  and 
inquire  into  the  cost  of  the  goods  of  an  old  store,  purchased 
for  over  $9000,  as  these  were.  The  opportunity  was  given. 
The  goods  were  at  his  service  for  more  than  a  week,  and  the 
clerks  were  there,  who  by  their  own  testimony,  when  pro- 
duced by  him,  changed  the  cost  prices,  which  they  then 
knew.     1  Story's  Eq,  Jur,,  §  146,  arid  note. 

Besides,  she  sold  these  goods  without  re-measurement,  and 
without  giving  Graham  any  opportunity  of  6iscertaining  the 
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amount  of  the  error,  if  any ;  she  sold  and  disposed  of  them 
without  any  complaint  to  Graham,  until  payment  of  the 
mortgage  was  insisted  on,  eighteen  months  after  the  sale. 
This  negligence,  in  this  case,  would  work  a  grievous  wrong 
to  Graham,  who  was  guilty  of  no  fraud,  by  depriving  a  vigi- 
lant man  of  all  means  of  ascertaining  the  truth  and  rectify- 
ing the  mistake,  in  order  to  relieve  a  negligent  purchaser 
from  her  own  laches. 

But  I  am  not  satisfied  by  the  evidence,  that  there  was  any 
error  or  mistake  of  any  importance  in  the  list  of  goods  and 
prices  to  rectify.  The  principal,  if  not  the  only  proof  of  it, 
iB  the  testimony  of  the  three  witnesses,  Hornridge,  Foy,  and 
McGraff.  They  were  three  clerks  in  the  store  up  to  the 
time  of  sale,  employed  by  Gage,  who  for  years  had  conducted 
it  as  if  his  own,  for  Graham  and  Aitkin.  These  clerks  seem 
to  have  supposed  that  Gage  owned  the  goods  and  business, 
and  had  mortgaged  or  pledged  them  to  Graham  and  Aitkin. 
They  were  present  at  the  making  out  the  account  of  stock  in 
question.  They  measured  the  goods,  and  marked  the  quan- 
tity and  prices  on  them,  and  they  testify  that  they  falsely 
marked  the  quantity  and  prices  too  large ;  that  they  did  it 
voluntarily,  without  request  from  Graham,  Aitkin,  or  Gage; 
they  did  not  know  that  Graham  or  Aitkin  knew  of  it,  but 
suppose  that  Gage  did.  Two  of  them  supposed  that  they 
were  aiding  Gage  to  take  advantage  of  Graham,  to  whom 
they  had  an  antipathy ;  and  one  took  it  for  granted,  that  as 
there  was  to  be  a  real  sale,  the  goods  were  expected  to  be 
marked  up.  Witnesses,  attempting  to  aid  a  party  by  volun- 
tarily swearing  to  a  fraud  concocted  by  themselves,  without 
a  request  from  any  one,  are  hardly  such  as  come  up  to  the 
rule  requiring  dear  evidence  to  set  aside  or  reform  a  solemn 
instrument.  The  evidence  of  these  witnesses  is  hardly  credi- 
ble, even  if  it  had  not  been  contradicted. 

Besides  the  answer  of  Mr.  Graham,  it  is  contradicted  by 
the  evidence  of  Gage,  who  called  oflF,  from  the  marks  upon 
the  goods  themselves,  the  quantity  and  prices  that  Aitkin 
put  down  in  the  stock  book.     Gage  knew  the  goods  longer 


FEBRUAEY  TERM,  1868.  37 

Clare  v.  Clare. 

and  better  than  any  witness ;  he  knew  the  old  cost  marks  on 
them,  which  he  says  were  never  changed ;  from  these  marks, 
he  called  them  out  to  Aitkin.  Unless  Gage  is  false,  there  was 
no  mistake  in  that  list,  as  contended.  His  want  of  truthful- 
ness is  not  shown  by  his  own  evidence,  or  any  other  evidence 
in  the  cause.  Moore  was  present  at  the  account,  and  took 
part  in  it;  he  denies  that  there  was  any  marking  up  of 
measurement  or  prices.  It  is  true,  that  these  ingenious 
clerks,  bent  on  fraud,  might  have  done  it  in  his  presence, 
and  concealed  it  from  him ;  but  their  testimony,  that  it  was 
understood  by  all  in  the  store,  cannot  be  true  if  he  is  be- 
lieved. 

The  fact  which  appears  by  the  responsive  answer  of  Gra- 
ham, that  Berryman  was  satisfied,  and  made  no  complaints 
until  called  on  to  pay  the  residue  of  the  mortgage  when  due, 
leads  to  the  conclusion,  that  this  defence  was  got  up  to  meet 
the  emergency,  and  would  not  have  been  thought  of  had  no 
difficulty  occurred  about  urging  payment. 

The  relief  sought  in  the  cross-bill  must  be  refused,  and  the 
hill  dismissed.  The  complainant  is  entitled  to  a  foreclosure 
of  his  mortgage,  and  to  have  an  account  taken  of  the  amount 
due  on  it. 


Clare  vs.  Clare. 


1.  Divorce,  on  the  ground  of  adultery,  will  not  be  decreed  upon  the  tes- 
timony of  a  particeps  criminis,  herself  notoriously  unchaste,  and  in  her 
evidence  untruthful  and  reckless,  uncorroborated  by  any  circumstances 
ihit  lead  to  the  conviction  of  the  defendant's  guilt. 

2.  The  proof  of  adultery,  to  justify  a  decree  for  divorce,  must  not  only 
^  clear  and  direct,  but  it  must  be  entitled  to,  and  command  belief. 


This  cause  came  on  for  hearing  upon  petition,  answer,  and 
proofs. 
Vol.  IV.  D 
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Mr,  Schenck,  for  petitioner. 
Mr.  Adrain,  for  defendant. 

The  Chancellor. 

The  petitioner  applies  for  a  divorce  from  her  husband,  on 
the  ground  of  adultery,  committed  by  hira  with  one  Annie 
Browning,  in  the  year  1863,  in  the  city  of  New  Brunswick. 

The  petition  was  filed  July,  1867,  she  having  had  no 
knowledge  or  suspicion  of  the  adultery  until  the  18th  of 
April  of  that  year,  when  she  found,  in  her  husband's  pocket, 
a  letter,  of  which  the  address  and  signature  had  been  cut 
out,  the  writer  of  which  applied  to  the  person  addressed,  for 
aid  in  the  support  of  a  child  of  which  she  had  been  delivered, 
and  of  which  she  said  he  was  the  father. 

The  petitioner  would  not  own  to  him  taking  the  letter 
when  he  first  inquired  about  it,  but  first  showed  it  to  his 
mother,  and  to  an  intimate  friend  of  her  own.  After  this, 
she  applied  to  him  for  an  explanation  of  it,  which  he  de- 
clined or  refused  to  give.  He  insisted  that  the  letter  should 
be  first  returned,  or  ho  would  make  no  explanation. 

The  conduct  of  the  petitioner,  in  requiring  from  her  hus- 
band an  exphmation  of  such  a  letter,  and  being  dissatisfied 
when  none  was  given,  is  natural  and  proper;  it  is  what  any 
true  wife  and  right-minded  woman  would  have  done ;  it  was 
not  improper  that  she  should  look  at  an  unsealed  letter  in 
the  pocket  of  a  vest  handed  her  by  her  husband  to  mend, 
or,  on  finding  its  contents  to  be  such  as  these,  that  she  should 
take  possession  of  it.  Perhaps  she  should  have  asked  an 
explanation  from  him  before  showing  it  to  his  mother,  or  to 
her  own  friends;  that  much  depends  upon  his  disposition 
toward  her,  and  the  kind  of  intimacy  and  confidence  between 
them.  But  if  she  made  a  mistake  in  what  any  one  may 
think  she  should  have  done,  it  was  a  mere  error  in  judgment, 
that  Ciinnoi  in  any  way  prejudice  or  injure  her  in  seeking 
her  rights  in  this  suit.     It  may  afford  to  the  defeudaut  an 
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excuse,  or  rather  a  reason  for  his  conduct  in  refusing  to 
give  to  his  wife  the  explanation  to  which  she  was  entitled 
immediately  if  he  was  innocent.  That  refusal  would  be  a 
strong  circumstance  against  him,  unless  it  could  be  explained 
by  conduct  on  her  part,  or  other  circumstances  to  account  for 
it.  Facts  that  would  not  justify  him  in  refusing  the  expla- 
nation, might  naturally  excite  a  feeling  that  would  make  him 
stabborn  and  refuse  to  do  what  he  ought  to  do,  without  im- 
plying guilt. 

Besides  this  letter,  and  his  conduct  relating  to  it,  the  only 
evidence  of  the  adultery  is  that  of  Annie  Browning  herself; 
she  swears  to  it  positively  and  directly.  But,  from  her  own 
account  of  herself,  and  the  account  of  every  other  witness, 
her  character  is  utterly  worthless.  She  is  notoriously  un- 
chaste, and  in  her  evidence  untruthful  and  reckless  in  no 
ordinary  degree.  The  evidence  of  such  a  witness  ought  not 
to  be  suflScient  to  dissolve  the  marriage  tie  of  a  man  against 
whose  conduct  for  fidelity  to  his  wife  for  the  many  years  of 
their  relation,  nothing  else  is  shown  or  breathed.  When 
divorce  courts  require  adultery  to  be  clearly  proved  before 
a  divorce  will  be  decreed  for  that  cause,  they  do  not  merely 
mean  that  it  must  be  clearly  and  directly  sworn  to,  but 
that  the  proof  must  be  entitled  to,  and  command  belief. 

It  was  unfortunate  that  this  witness  was  examined  in  the 
absence  of  counsel  of  the  defendant ;  this  fact  does  not  de- 
tract from  her  credibility,  but  the  urgency  for  examining 
her  on  that  day,  which  prevented  counsel  exercising  the 
usual  courtesy  of  the  profession  toward  opposing  counsel 
when  sick,  and  the  fact  it  disclosed,  that  this  witness  was 
kept  at  a  distance,  at  the  expense,  and  by  the  management 
of  the  petitioner,  or  her  friends,  does  necessarily  impair 
the  confidence  to  be  placed  in  her.  The  petitioner  and  her 
friends  evidently  considered  her  an  unreliable  witness;  that 
it  would  be  unsafe  to  leave  her  where  she  could  be  approached 
or  tampered  with  by  the  defendant.  I  have  no  suspicion 
that  this  was  from  a  corrupt  motive,  but  from  a  want  of  con- 
fidence in  her,  natural  to  be  entertained ;  but  I  cannot  close 
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my  eyes  to  this  evidence,  that  she  was  regarded  by  them  as 
she  is  by  me. 

There  are  no  circumstances  proved  to  corroborate  Annie 
Browning.     On  the  contrary,  it  seems  to  me,  that  if  her 
story  were  true,  that  the  defendant  had   the  intercourses 
charged  with  her  in  his  own   house  where  her   husband'^ 
mother  was  employed  as  cook,  and  was  in  the  kitchen  wher^ 
Annie  always  went,  and  generally  remained,  at  her  visita 
to  the  house,  she  must  have  seen  something  that  would  have 
aroused  suspicion,  and  that  she  could,  when  the  charge  was 
made,  have  looked  back  to,  and  remembered  as  confirmatory 
circumstances.     She  knows  of  none.     All  she  can  recollect 
is  talking  and  laughing,  and  she  swears  that  she  did  not 
think  anything  of  it  at  the  time.     She  is  inclined  to  support 
the  petitioner,  and  the  want  of  all  support  in  her  testimony 
is  much  against  the  credibility  of  the  charge.     I  shall  not 
recapitulate  the  testimony  of  the  other  witnesses,  but  I  see 
nothing  in  them  to  support  the  evidence  of  Annie  Browning. 
Clare  is  shown  to  have  attended  Annie  home  at  night  from 
church,  and  to  have  met  her  in  the  street,  and  stopped  to 
talk  with  her ;  to  have  called  at  her  mother's  house  several 
times,  and  talked  to  her  in  her  mother's  presence. 

The  only  thing  to  aid  her  testimony  is  the  letter,  and  his 
concealing  it  from  his  wife,  and  refusing  to  explain  it  to  her. 
There  is  no  doubt  that  Annie  Browning  wrote  that  letter, 
and  it  may  have  been  signed  Annie,  or  with  her  full  name, 
and  it  was  addressed  to  the  defendant.  But  she  never 
charged  him  otherwise  with  being  the  father  of  her  child, 
or  applied  personally  to  him  for  aid.  This  she  would  most 
naturally  have  done,  if  her  story  was  true.  He  did  nothing 
in  consequence  of  the  letter;  if  he  had  been  conscious  of 
guilt,  ho  would  have  done  something  to  quiet  her  and  conceal 
the  charge.  He  should  have  shown  the  letter  to  his  wife, 
and  yet  many  faithful  husbands  would  have  judged  it  best 
not  to  do  so,  especially  if  she  was  under  the  influence  of  a 
friend  whom  he  might  think  ill  disposed  toward  hina,  and 
inclined  to  excite  prejudice  against  him. 
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His  account,  that  he  had  thrown  it  for  years  in  a  box,  and 
taken  it  out  a  few  days  before  his  wife  found  it,  in  conscr 
quence  of  a  casual  conversation,  to  show  it  to  a  few  friends, 
is  not  improbable,  and  is  confirmed  by  the  evidence  of  some 
of  these  friends,  that  he  did  show  it.  His  refusal  to  explain 
it  was  wrong  and  imprudent,  and  must  excite  suspicion 
against  him.  It  is  much  stronger  than  the  evidence  of 
Annie  Browning;  it  is  the  only  thing  that  has  raised  a 
serious  doubt  in  my  mind  in  the  cause,  and  yet  it  may  be 
considered  as  accounted  for,  though  not  justified,  by  the  cir- 
cumstances before  alluded  to.  It  is,  at  the  best,  so  doubtful 
as  not  to  convince  my  mind,  in  connection  with  the  evidence 
of  Annie,  that  he  was  guilty  of  adultery  with  her,  or  any 
one  else. 

I  have  so  far  considered  the  case,  without  reference  to  his 
testimony,  in  which  the  charge  is  fully  denied.  I  see  no 
reason  to  disbelieve  him.  His  character  and  conduct,  so 
fer  as  developed,  incline  me  much  to  believe  him  as  a  truth- 
ful witness. 

I  feel  convinced,  on  the  whole  case,  that  the  charge  is  not 
true.  And  if  I  were  not  fully  convinced  of  that,  I  would 
have  no  hesitation  in  holding  that  the  evidence  is  not  suffi- 
cient to  warrant  this  court  in  granting  a  divorce.  The  peti- 
tion must  be  dismissed.  But  his  improper  conduct,  with  re- 
gard to  the  letter,  naturally  roused  the  suspicions  of  his  wife, 
and,  together  with  information  derived  from  Annie,  led  her 
to  bring  this  suit;  her  course  in  so  doing  cannot,  under 
the  circumstances,  be  condemned  as  improper,  and  he  must, 
therefore,  pay  the  costs  of  the  petitioner,  and  a  reasonable 
counsel  fee  to  her  counsel. 
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Eyre  v.  Eyre. 


Eyre  vs.  Eyre  and  others. 

A  court  of  equity  will  not  relieve  against  a  conveyance  made  to  prevent 
the  grantor's  property  from  being  sacrificed,  and  his  creditors  from  recover- 
ing their  money.  And  no  subsequent  promise  for  the  re-con voyance  of 
such  property,  founded  on  such  fraudulent  consideration,  will  be  enforced. 


This  cause  was  argued  on  pleadings  and  proofs. 
Mr.  Hutchinson,  for  complainant. 
Mr.  MerrUt,  for  defendants. 

The  Chancellor, 

The  object  of  this  suit  is  to  obtain  the  specific  performance 
of  a  parol  contract  to  convey  lands,  alleged  to  have  been 
made  to  complainant  by  James  Eyre,  now  deceased,  the 
father  of  the  complainant  and  of  the  defendants.  In  1851, 
the  complainant  and  his  brother,  Isaac,  who,  as  partners, 
were  engaged  in  business,  conveyed  the  lands  in  question  to 
their  father  by  deed,  absolute  on  its  face,  but  alleged  to  be 
without  consideration,  and  not  intended  to  operate  as  an  ab- 
solute conveyance.  It  is  alleged  that  James  Elyre  promised 
to  re-convey  the  property,  but  never  did ;  that  he  died  in 
1864,  and  the  defendants,  his  heirs,  have  refused  to  convey. 
The  complainant  alleges  that,  on  faith  of  the  contract,  he 
took  possession  of  the  property,  and,  with  the  knowledge  of 
James,  expended  $200  in  improvements  on  it. 

The  laches  of  the  complainant  is  great,  almost  sufficient, 
in  any  case,  to  deprive  him  of  the  aid  of  this  court  in  de- 
creeing performance  of  a  parol  contract.  The  person  who 
made  the  contract,  and  could  answer  and  explain  the  facts 
charged,  is  dead,  having  lived  twelve  years  after  the  con- 
tract, and  no  excuse  is  given  for  the  delay. 

But  the  case  need  not  be  put  on  that  ground.     The  com- 
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plainant,  in  his  bill,  and  in  his  testimony,  states  that  he  and 
his  brother  owed  some  money,  as  partners,  in  Philadelphia, 
and  the  conveyance  to  their  father  was  made  to  prevent  their 
property  from  being  sacrificed,  and  their  creditors  from  re- 
covering their  money.  It  is  well  settled,  that  no  party  to 
such  a  transaction  can  have  relief  from  it  in  a  court  of  equity. 
And  no  subsequent  promise,  founded  on  such  fraudulent  con- 
sideration, can  place  the  complainant  with  clean  hands  in 
this  court.  It  taints  the  whole  transaction.  Nor  will  the 
expenditure  of  money  in  improvements,  on  the  faith  of  such 
tainted  promise,  change  his  situation. 
The  bill  must  be  dismissed  with  costs. 


CoNDiT  V8.  Tichenor. 


A  deed,  absolute  on  its  face,  may  be  proved  by  parol  to  bave  been  givea 
h  way  of  mortgage,  but  the  proof  must  be  clear. 


Mr,  Dodd,  for  complainant. 
Mr.  T.  Hiinyon,  for  defendant. 

The  Chancellor. 

The  bill  was  filed  for  the  sale  of  certain  lands  conveyed  to 
the  complainant  by  Joseph  L.  Alden,  by  a  deed,  absolute  on 
ite  face,  dated  January  10th,  1861.  The  deed  conveyed 
other  lands  than  those  sought  to  be  sold  in  this  suit,  and 
was  for  the  consideration  of  $40,000.  The  bill  alleges  that 
the  deed  waa  given  to  secure  the  payment  of  $2096,  which 
Alden  owed  the  complainant  on  a  promissory  note,  and  calls 
the  deed  a  mortgage  deed,  but  alleges  no  facts,  or  states  no 
agreement  or  defeasance,  either  written  or  parol,  by  which 
the  deed  was  converted  into  a  mortgage.  The  deed  was  ac- 
knowledged on  the  14th  day  of  January ^  1861,  and  on  the 
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same  day  recorded  as  a  deed  in  the  records  of  deeds  of  th& 
county. 

On  the  24th  day  of  the  same  month,  Carey  and  Salisbury 
recovered  a  judgment  in  Essex  county  Circuit  against  Alden, 
for  $2500,  or  thereabouts;  and  Tuthill  and  Broadhead,  on 
the  21st,  recovered  one  in  the  same  court  against  him,  for 
about  $700;  and  the  complainant,  on  the  14th  of  February 
of  the  same  year,  recovered  a  judgment  against  Alden  in  the 
same  court,  for  about  $2300,  the  amount  of  his  note  above 
mentioned.  These  suits  were  pending  at  the  time  of  the 
date  and  recording  of  the  deed  to  the  complainant.  The 
lands  in  question,  among  others,  were  sold  on  three  execu- 
tions issued  upon  the  three  judgments;  the  sale  was  under 
all  three  executions. 

Carey,  one  of  the  plaintiffs,  bought  at  that  sale  the  lot  in 
question,  and  subsequently  sold  it  to  the  defendant,  Tiche- 
nor.  The  complainant  received  from  that  sale  $300,  and  in 
this  suit  asks  for  a  sale  of  the  lot  sold  to  Tichenor,  to  pay 
the  balance  due  on  that  judgment,  claiming  that  his  mortgage 
deed,  being  prior  in  date  and  recording  to  the  entry  of  the 
judgment  to  Carey  and  Salisbury,  is  a  lien  on  the  same  in 
the  hands  of  the  defendant. 

The  answer  denies  that  the  deed  from  Alden  wjis  given  to 
complainant  by  way  of  mortgage,  or  to  secure  the  payment 
of  his  debt,  and  avers  that  the  same  was  given  to  delay  the 
creditors  of  Alden  who  had  brought  suits,  and  to  prevent 
the  recovery  of  their  debts,  and  that  the  same  is  void,  ias 
against  creditors  of  Alden,  and  as  against  Carey  and  the  de- 
fendant, Tichenor,  who  derive  title  under  a  judgment  against 
Alden. 

The  first  question  is,  whether  this  deed  was  given  as  a 
mortgage,  or  by  way  of  security  only,  for  the  debt  due  from 
Alden  to  Condit. 

The  answer  distinctly  denies  it,  and  the  fact  must  be 
proved.  It  may  be  proved  by  parol  that  a  deed,  absolute  on 
its  face,  was  given  by  way  of  mortgage,  but  it  requires  proof; 
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and  as  it  is  proof  that  is  to  destroy  and  change  the  eflFect  of 
a  solemn  deed,  the  proof  must  be  clear. 

In  this  case,  I  can  find  no  proof  whatever  of  the  fact — 
nothing  that  looks  like,  or  has  a  tendency  that  way.  Com- 
plainant did  not  know  of  the  execution  and  delivery  of  the 
deed  at  the  time  it  was  given  and  recorded ;  it  was  executed 
in  his  absence,  and  placed  upon  the  record  by  Alden  with- 
out his  knowledge,  and  there  is  no  evidenoe  to  show  that 
complainant  knew  of  the  fact  before  the  first  two  judgments 
were  entered;  there  is  some  to  show  that  he  knew  of  it  be- 
fore the  14th  of  February,  when  his  own  judgment  was  en- 
tered. But  he  so  little  relied  upon  this  deed  as  a  mortgage, 
that  he  attended  the  sheriff's  sale,  and  bought  some  of  the 
lands  included  in  his  own  deed,  which,  if  his  claim  in  this 
salt  is  well  founded,  should  bear  their  proportion  of  the 
mortgage  debt.  No  evidence,  oral  or  written,  shows  that 
there  was  any  agreement  or  understanding  between  the 
complainant  and  Alden,  that  this  deed  was  given  as  a  mort- 
gage, and  was  to  be  void  on  the  payment  of  a  debt  of  $2100, 
the  deed  being  given  for  $40,000,  money  in  hand  well  and 
truly  paid.  The  only  evidence  on  the  subject  is,  that  some- 
time before  the  middle  of  February,  1861,  Alden  met  the 
son  of  the  complainant  in  the  street,  and  handed  to  the  son, 
^attorney  in  fact  for  his  father,  this  deed;  that  the  son  ac- 
cepted it  for  his  father,  and  afterwards  told  his  father  that 
Aldeu  had  given  this  deed  as  security  for  the  debt  that  he 
owed  his  father.  But  there  is  no  evidence  that  Alden  said 
it  was  as  security;  nothing  was  said  like  it  in  the  conversa- 
tion had  by  him,  at  the  alleged  delivery  of  the  deed,  with 
complainant's  son,  which  is  the  only  evidence  offered  by 
complainant  of  anything  said  or  done  by  Alden.  The  com- 
plainant has,  in  my  opinion,  entirely  failed  in  the  proof 
necessary  to  constitute  this  absolute  deed  a  mortgage,  which 
is  essential  to  any  relief  in  this  court  by  way  of  a  mortgage 
sale.  The  defendant,  on  the  other  hand,  shows,  by  the  evi- 
dence of  the  person  who  drew  the  deed,  and  before  whom  it 
waa  acknowledged  as  one  of  the  masters  of  this  court,  that 
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the  de»eil  wj«  dnwa  aa^i  executei  by  AMea  in  th-?  aba 
of  the  ♦lefenilant ;  that  Aldea  did  not  execute  it  as  a  mortj 
but  eiecuteti  it  as  a  deei  for  the  parpo:?e  avowed  at 
time,  of  preventing  his  oreilitors  from  levying  on  the  la 
that  he  execute*!  at  the  same  time  another  deei  to  a 
Bird,  tor  a  lar.re  -iu.\ntity  of  real  estate,  w.zh  the  5itme  n 
nal  con*iiler:ition,  and  tor  the  .^ame  avow^ri  p-'irf  oee;  aad 
both  were  left  with  him,  the  convev.moer,  who  tO'jk  thei 
the  register's  office  on  the  14th  of  January,  an-i  to*Dk  i 
from  there,  when  record-:rii,  on  the  -Sth  d.^y  of  Maroh, 
retainrrd  the  dee<^l  to  oompLiLc-int  untiL  the  .>rf':-:ni  of  M; 
1862,  when  he  deiiverei  it  to  complainant's  s«3n,  upot 
written  receipt  shown. 

Besides  the  want  of  testimony  on  the  part  o:  the  comp 
ant,  this  testimony,  if  believe- i.  shows  corit.liirriV'.ly  :ii\\ 
deed  waa  not  ^iven  as  a  mortjicii.:*^,  uu:  ^ls  a  :r  lui-^.-nt  •. 
to  protect  the  property  of  Aiden  from  his  or-:  i::ors.  It 
testimony  13  beiievetl,  the  d-^ed  is  not  good  as  a  riijrij:^^ 
lor  Jiny  othr.-r  puq^ose.  This  testimony  is  n:-:  ou.y  iiy 
pugned  by  any  eviden<?e,  but  condrmed  by  all  tL?  oir 
stiinces  surrou!iding  the  c;ise. 

I  must,  upon  this  view  of  the  evitienee,  refuse  the  : 
sought,  and  dismiss  the  bill  with  costs. 


Taintep.  vs.  The  Mayor  of  Mokf.isT'jwn'. 

1.  Uron  a  iiio:i'jr»  in  Ji-r  \;'\  t!i»?  all--::;.\u  ^n-;  i.:'  t'ne  in-'.v;rr,  -'::•! 

2.  Th»:  ufihi-s-fijl  cuttin-^  <:  ."wn  ot  fence--,  s'..a  I^?  tr-rs.  a:,  i  •■rri.ir: 
•hrLtj'o*:ry  i.-  an  irr«r[.ariilile  irijary,  an  i,  wuore  e?i.iLlir«l;-..i.  wili  l- 
yrettaf'A  by  ii,*:  j.r»;Vf:titiv«  j'ower^  ot  tlii-?  court. 

3.  A  r»;r..rri  of  hurveyoM  of  the  hij^hwAV:?.  oomia^  up  c-llatera 
tliii  court.  • -iri:i'>t  be  jU'i>;fr'i  voi-l,  or  'iisregar-ie-l  f<.>r  any  irrej:;ilai 
defif-iency,  if  th«;  sarveyora  had  juris«liotion  or  the  subject  matter. 

4.  It  ifl  not  Dec^MAf}'  that  a  commti'sioa  be  appointed  to  asoerta: 
Until  of  an  aucibot  highway  befur<j  proceeding  to  remove  encroach 
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sieged  to  be  thereon,  when  the  trae  limits  and  courses  thereof  can  be  as- 
^^I'tained  with  accuracy  aod  certainty,  and,  in  fact,  are  so  ascertained  by 
survey. 

5.  Time  will  not  legalize  an  encroachment  upon  a  public  highway. 

6.  The  act  of  March  24th,  1859,  (Nix.  Dig.  751,)  applies  not  to  ancient 
highways,  but  to  roads  not  opened,  used,  or  worked  within  twenty  years 
^'ter  being  laid  out. 

This  was  a  motion  to  dissolve  an  injunction,  made  upon 
t*he  bill  and  answer  and  the  affidavits  annexed. 

Mr.  Pitney,  in  support  of  the  motion. 

The  bill  impliedly  admits  that  Elm  street  should  be  sixty- 
six  feet  wide. 

The  courses  of  the  lines  of  South  and  Elm  streets,  taken 
from  complainant's  deed,  show  that  those  streets  meet  at  an 
acute  angle,  making  an  obtuse  angle  of  one  hundred  and 
fifteen  degrees  on  complainant's  lot.  Hence  the  measure- 
ment of  sixty-seven  and  a  half  feet  along  South  street  was  a 
diagonal  measurement,  and  shows  the  street  less  than  sixty- 
six  feet  wide. 

The  norihwestline  of  the  street,  as  fixed  by  the  bill,  shows 
that  the  required  width  must  come  from  the  complainant's 
lot,  as  we  claim. 

The  complainant  is  careful  not  to  swear  that  the  fence  has 
stood  in  its  present  position  more  than  thirty-seven  years. 

The  question  of  adverse  use  was  settled  in  the  case  of 
Oross  V.  Morristown,  3  C  JS.  Green  305.  See  also  Mayor  of 
J'eney  City  v.  Morris  Canol  and  Banking  Co,,  1  Beas.  660-1, 
opinion  of  Whelpley,  J. 

Hence,  complainant's  case  fails  on  the  bill. 

If  the  fact  of  a  diagonal  measurement  had  appeared  to 
^'^^  Chancellor,  it  is  evident  no  injunction  would  have  been 
granted. 

The  answer  shows  a  street  or  road  laid  out  by  surveyors 
^^  1786,     If  proceedings  of  surveyors  voidable,  yet  it  is  too 
*^te  now  to  set  up  such  defect.    The  complainant  is  bound 
^y  long  acquiescence. 
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The  survey  is  an  ancient  record.  The  street  has  b< 
opened  and  used  in  accordance  with  it*  It  is  recognized 
the  deed  under  which  complainant  claims  title. 

The  survey  shows  that  Stites'  line  corresponds  in  cou\ 
with  the  line  of  actual  use,  excepting  along  complainant's  h 
If  there  is  any  mistake  in  Stites*  line,  it  is  in  favor  of  t-ln^e 
complainant.  The  deed  from  James  Wood  to  Albert  BarcM.  ^s 
shows  that  complainant's  fence  encroaches  on  Elm  str^^3t 
five  feet  and  eleven  inches — just  what  we  claim.  Mr.  Barm,  ^^s' 
affidavit  is  conclusive. 

We  insist  that  the  location  of  the  street  is  sufficiently  o^jkt- 
tain  to  dispense  with  appointment  of  commissioners,  unc3 
section  seven,  supi)lement  of  1866,  to  charter  of  Morristow 
At  any  rate,  commission  is  not  necessary  to  show  that  coi 
plainant's  fence  is  an  encroachment. 

It  is  usclevss  to  continue  injunction  until  final  hearing, 
it  is  manifest  the  case  cannot  be  changed. 

The  fixing  of  thirty-seven  years  by  the  complainant, 
the  time  that  the  fence  has  occupied  its  present  positionr^*^ 
shows  that  she  knew  of  Mr.  Barnes'  change;  and  affidavit 
Norris  shows  warning  and  notice. 

The  defendants  should  have  costs. 


f 


Mr,  Vanatta,  contra. 

The  injuries  threatened  by  the  defendants,  and  complain 
of  in  the  bill,  viz.  removing  and  destroying  shade  trees 
shrubbery,  and  fences,  and  seizing  land  and  appropriating  i 
to  public  use,  are  irreparable  mischiefs,  and  proper  to 
prevented  by  injunction.     The  intent  to  do  the  mischief  i 
not  denied,  but  admitted,  and  sought  to  be  justified. 

The  injunction  was  granted,  and  it  rests  upon  the  ground,  ^^ 
that  long  possession  of  lands  adjoining  a  street,  and  lon^^  ^ 
usage  of  the  street  in  conformity  to  that  possession,  are  evi—  -^ 
dence  of  where  the  street  is.     Den  d.  Having  v.  Van  Houten  -^  "^^ 
2  Zab.  61. 

After  so  long  a  possession,  accompanied  by  title,  as  iff  -^ 
shown  by  the  bill  and  admitted  by  the  answer,  especiall^^^  --^ 
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'wbere  the  possession  was  taken  in  good  faith,  arid  has  been 

so  held,  as  is  the  fact  in  this  ease,  the  party  in  possession 

should  not  be  ousted,  and  the  land  wrested  from  her,  until  a 

paramount  legal  title  to  the  locus  in  quo  has  been  judicially 

established.   And  she  is  entitled  to  retain  the  possession  until 

that  is  done. 

The  defendants  have  no  rights  in,  or  power  over,  the 
premises  in  question,  unless  the  grantors  of  the  complainant, 
more  than  thirty-seven  years  ago,  were  guilty  of  a  purpres- 
ture.  Such  a  question  (if  this  court  will  decide  it  at  all) 
should  not  be  decided  on  a  motion  to  dissolve  an  injunction. 

To  dissolve  the  injunction  is  practically  to  decide  the 
whole  case  against  her,  and  take  her  land  from  her  at  once, 
although  it  may  be  at  the  final  hearing  she  will  be  able  to 
show  that  the  charge  of  purpresture  made  against  her 
grantors  is  unfounded. 

The  rightfulness  of  a  possession  so  bonafide^  and  of  such 
long  duration  as  the  complainant's,  should  not  be  tried  or 
decided  upon  ex  parte  affidavits. 

Besides  that,  if  it  should  be  established  that  the  complain- 
ant's fence  does  encroach  upon  the  limits  oi  the  old  road 
survey,  the  question  would  still  remain,  whether  the  en- 
croachment is  so  injurious  to  the  public  as  to  require  its 
abatement.  2  WcUermana  Eden  on  Injunc.  259,  260;  JRex 
^-Lord  Oroevemor,  2  Starkies  If  id  Prius  511.  That  ques- 
tion the  court  will  hardly  dispose  of  on  a  motion  to  dissolve 
an  injunction.  In  such  cases,  the  court  will  preserve  the 
property  in  dispute  until  th(^  legal  right  is  decided.  2  Water- 
^n«  Eden  on  Injunc,  (3d  ed.)  271-3,  note  3. 

In  this  case,  the  court  may  order  an  issue  to  try  the  ques- 
tion whether  complainant's  fence  encroaches  upon  the  high- 
way; or  the  court,  perhaps,  may  try  the  question  of  nui- 
sance or  no  nuisance;  but  it  will  not  try  that  question  on  a 
motion  to  dissolve  an  injunction,  when  the  whole  defence 
^taupon  the  location  of  a  line  run  in  1786,  and  when  the 
P<*8e88ion  for  over  thirty-seven  years  has  been  in  contradic- 
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tion  of  the  location  of  that  line,  as  now  made  by  the  ^^ 
fendants. 

To  dissolve  the  injunction  on  ex  parte  aflSdavits  is,  in  efife^  ' 
to  allow  the  defendants  to  locate  the  line  themselves,  and     * 
turn  the  complainant  out  of  possession  before  her  right 
tried. 

In  short,  my  point  is  this:  the  complainant  is  bonafi^^ 
in  possession  of  land  by  actual  enclosure;  it  is  included     ^_ 
her  deed.     Her  possession  has  been  of  more  than  thirt; 
seven  years'  duration.     No  one  can,  therefore,  legally  tui 
her  out  of  possession,  on  the  pretext  that  her  fence  is  insi( 
of  an  old  road  survey,  until  after  judgment  against  her  rigl 
in  a  court  of  competent  jurisdiction ;  and  if  any  one  attempt^^^ 
to  turn  her  out  before  such  judgment,  in  such  manner  that  th- 
eviction  will  work  an  irreparable  injury,  this  court  will  rer- 
strain  them  by  injunction. 

The  line  of  the  street  is  not  so  proved  by  the  defendants, 
that  the  court  can  now  say  that  the  line  insisted  upon  by 
the  defendants  is  the  true  line. 

Not  only  are  the  line  and  monuments  designated  by  de- 
fendants' survey  not  in  accordance  with  those  established, 
but,  on  the  contrary,  every  location  and  possession  on  the 
west  side  of  Elm  street,  as  appears  by  the  map  annexed  to 
their  answer,  is  a  contradiction  of  the  accuracy  of  that 
survey. 

It  is  admitted  by  the  answer,  that  the  complainant  is  oc- 
cupying pursuant  to  the  deed  from  James  Wood  to  Albert 
Barnes,  dated  the  12th  of  March,  1829,  and  that  she  does 
not  encroach  upon  the  street  as  described  in  that  deed.  The 
description  in  that  deed  has  been  followed  ever  since  in  con- 
veyances and  possession-H)ver  thirty-eight  years.  It  is  to 
V>e  assumed  that  Wood  and  Barnes  understood  the  street  to 
be  according  to  that  description.  Their  understanding  at 
that  time,  of  where  the  street  lines  were,  was  much  more 
likly  to  be  correct  than  any  conclusion  Mr.  Stites  may  now 
arrive  at.  James  Wood  was  cotemporary  with  Elm  street. 
He  owned  more  land  on  the  street   Ihan  any  one  person. 
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That  deed  is  his  testimony  as  to  where  the  street  was.  The 
affidavit  of  Mr.  Barnes  shows  that,  in  1829,  the  line  of  the 
street  was  understood  and  believed- to -be  just  where  the 
complainant  claims  it  to  be,  and  ha  located  his  fence  accord- 
ingly. .        .    .  ., 

The  well  settled  principle  is,  that  practical  location  is  evi- 
dence of  a  mistake  in  the  descdption.  Opdyke  v.  Stephens, 
i  Butcher  89,  90. 

This  principle,  where  surveys  have  b^n  made  by  the  com- 
pass, is  indispensable  and  invaluable.   Without  it,  the  utmost 
confusion  and  mischief  would  ensue,  ./Without  being  guided 
and  controlled  by  established,  recognized  monuments,  or  re- 
cognised lines  of  occupation,  no  line  of  any  considerable 
'eiigth,  run  by  the  compass,  can  be  accurately  ascertained,  even 
one  day  after  it  is  run.     The  diurnal  variation  of  tlie  needle, 
aod  the  variation  produced  by  ever-changing  local  causes, 
'Hake  the  compass  incapable  of  marking  a  long  line  twice  in 
the  same  place.    The  diurnal  variation  of  the  needle,  amount- 
ing oft^n  to  three-fourths  of  a  degree  in  a  day,  in  a  line  of 
^Wenty-four  ch:iins,  would  amount  to  over  seven  feet.  Hence 
ttere  is  not  one  chance  in  one  thousand  that  Stites  has  found 
tlie  line  run  in  1786. 

Mr.  Barnes'  affidavit  is,  that  he  placed  his  fence  to  the 

eastward  of  what  was  then  understood  to  be  the  eiisterly  line 

of  Elm  street.     His  deed  so  said ;  and  Matthew  G.  Lindsley, 

a  very  old  man  if  he  were  now  living,  and  a  cotemporary  of 

Elm  street,  so   told    Mr.  Biirnes.     It   is   improbable   that 

Lindsley  advised  his  pastor  to  encroach  upon  the  highway.  If 

Barnes  did  so  encroach,  it  is  improbable  that  everybody,  for 

thirty-six  years  after  Mr.  Barnes  sold  the  property  and  left 

Morristown,  would  acquiesce  in  an  encroachment.      Could 

Mr.  Barnes  have  been  cross-examined,  it  would  have  been 

shown  that  he  placed  his  fence  where  it  was  then  understood 

^tie  line  of  Elm  street  was. 

Moreover,  it  would  have  been  shown  that,  for  many  years 
"^fore  he  built  his^  fence,  there  was  no  fence  at  all  on  tlie 
South  street  side  of  his  lot. 
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The  affidavit  of  John  Crowell  shows  that,  from  1818  U 
1829,  and  until  Mr.  Barnes  put  one  up,  there  was  no  fenc( 
at  all  on  the  South  street  side  of  the  complainant's  lot.  T( 
the  same  effect  is  the  affidavit  of  Edwin  L.  Lounsbury.  I 
perusal  of  these  two  affidavits  cannot  fail  to  convince  th( 
court  that  it  should  not,  by  its  judgment,  fix  that  street  lin^ 
upon  ex  parCe  affidavits. 

By  Mr.  Barnes'  affidavit,  it  appears  that  he  terminatet 
his  fence  on  Kim  street  in  a  line  with  the  fence  on  thi 
Campfiold  lot.  Yet  that  fence,'where  it  joined  to  Mr.  Barnes 
fence,  by  Stites'  survey,  stood  over  two  and  one  half  feet  ir 
the  street. 

Again :  Stites  refers,  and  the  answer  does,  to  Nathai 
Ford  8  deed  to  James  Rogers,  in  1804.  And  yet  Stites*  lin( 
is  two  links  different  from  the  street  line  of  that  deed.  Hi 
survey  is  wrong,  because  it  conflicts  with  the  practical  loca 
tion  at  every  point. 

By  Stites'  affidavit,  it  will  be  seen  that  he  fixed  the  begin 
ning  of  Elm  street  by  7nere  assumption.  He  says  he  fount' 
the  southeasterly  corner  of  Frederick  King's  lot  by  running 
over  a  well,  &c.  Then  he  went  along  Morris  street  north- 
westerly, two  chains  and  twenty-eight  links.  He  says,  that 
at  the  end  of  two  chains  and  twenty-eight  links,  he  "as- 
sumed to  be  the  southwest  corner  of  the  first  lot,"  &c.  He 
does  not  swear  that  there  is  any  corner  at  the  end  of  tha^ 
line;  nor  is  there,  in  fact.  Hence  he  ^^ assumed''  a  corner, 
and  upon  that  builds  his  whole  survey. 

As  to  the  other  and  principal  monument,  namely,  th( 
division  line  between  Nathan  Ford  and  Chilion  Ford,  and 
Kathan  Ford  and  David  Ford,  (which  division  line  Wiis  th( 
centre  of  Elm  street,)  Stites  does  not  pretend  to  say  that  h( 
knows  where  it  is,  nor  what  it  was.  Nor  does  he  pi^tend 
that  he  found  that  line. 

Although  the  centre  line  of  the  road  survey  is  south  28^ 
80'  west,  yet  that  course  is  subordinated  to  the  parti  tier 
between  the  Fords,  It  is  a  case  in  which  the  road  muU  be 
located  by  the  monument;  and  not  by  the  course.     His  whoU 
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survey  is  based  upon  an  erroneous  principle,  and  upon  as- 
8an]ption8.  The  road  was  tied  to  a  monument.  He  has  run 
it  by  the  course,  and  disregarded  all  monuments,  except  such 
as  be  assumed. 

Again :  the  map  of  Elm  street,  appended  to  the  answer, 
shows,  that  at  the  mouth  of  Elm  street  the  defendants  have 
one  hundred  and  eighteen  feet  for  road  purposes ;  fifty-five 
feet  seven  inches  of  that  they  devote  to  a  useless  park,  and 
that  ha«  been  extended  to  the  eastward  lately.     The  plain- 
tiff's grantor  purchased,  in  common  with  others,  that  ground, 
and  devoted  it  to  street  purposes,  and  the  defendants  have 
accepted  it  for  that  purpose.     The  buying  of  the  land  to  ex- 
tend Elm  street  westward,  implied  an  understanding  that  it 
should  not  be  extended  eastward.      Having  accepted  that 
gift  on  those  conditions,  and  now  having  it,  it  is  inequitable 
tor  the  defendants  to  spread  the  road  in  the  Chester  lot,  now 
Complainants, 

When  Mr.  Chester  was  solicited  to  contribute  to  that  pur- 
cliase,  he  was  shown  a  map,  showing  how  the  ground  was  to 
t>e  used,  and   he  paid  his  money  upon  the  faith  of  that  ar- 
rangement being  carried  out.     By  that  map,  there  was  to  be 
a  street  thirty-three  feet  wide,  between  Mr.  Chester's  lot  and 
the  park ;  a  street  of  like  width  between  Mr.  Muchmore's 
(now  Mrs.  Turner's)  lot;  and  the  residue,  leaving  fifty  feet 
i'ront  on  South  street,  was  to  be  put  into  a  park. 

The  understanding  with  Mr.  Chester  was,  that  the  park 
on  South  street  should  be  fifty  feet.  Stites'  map,  annexed 
^0  the  answer,  shows  that  the  park  on  South  street  is  fifty- 
five  feet  and  seven  inches. 

Thoy  say  Mrs.  Tainter's  fence  encroached  five  feet  ten 
^'^c-bes.  Brookfield  s  map,  put  alongside  the  map  appended 
^^  the  answer,  shows  that  the  defendants'  fence  encroaches 
^^e  feet  seven  inches. 

Instead  of  admitting  that  Elm  street  is  sixty-six  feet  wide, 
^*^e  insistment  of  the  bill  is,  that  the  street  as  actually  used, 
^J^e  its  proper  and  rightful  limits. 

E  * 
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The  fact  that  Elm  street  does  not  intersect  South  street 
at  right  angles  abundantly  appears  by  the  bill.  The  bill 
expressly  states  that  the  measurement  of  the  mouth  of  Elm 
street  at  South  street,  was  on  the  easterly  side  of  South  street 

The  aflSdavit  of  Mr.  Stone,  appended  to  the  bill,  is  to  the 
same  eflFect.  Hence,  it  appears  that  it  is  not  true,  as  alleged 
in  defendants'  points,  that  if  the  fact  of  diagonal  measure- 
ment had  appeared  to  the  Chancellor,  the  injunction  would 
not  have  been  granted.  That  fact  did  appear  in  every  way 
possible. 

The  only  legal  authority  for  laying  out  such  a  road  in 
1786  was  the  act  of  March  11th,  1774.    AUinson.p.  387,  §  3. 

Scarcely  a  single  one  of  the  requirements  of  that  act  was 
complied  with.     Its  requirements  were — 

1.  That  not  less  than  ten  freeholders  might  apply,  in 
writing^  to  the  two  surveyors  of  the  town  where  the  road 
was  proposed  to  be  laid,  &c. 

By  the  return  of  the  surveyors,  nor  in  any  other  way,  it 
does  not  appear  that  any  such  application  was  ever  made 
to  the  surveyors. 

2.  That  two  of  the  applying  persons  should  sign  and  fix 
up  advertisements  in  three  of  the  most  public  places  of  the 
township  where  the  said  road  was  proposed  to  be  laid. 

It  does  not  appear  by  the  return  of  the  surveyors,  nor  in 
any  other  way,  that  any  such,  or  indeed  any  kind  of  notice 
was  given. 

3.  The  return  does  not  show,  nor  does  it  appear,  that  the 
other  requirements  of  the  act  were  complied  with,  except 
that  the  time  for  opening  it  is  named.  The  return  fails  to 
show  any  power,  authority,  or  jurisdiction  in  the  surveyors. 
Being  a  special  statutory  authority,  it  cannot  be  presumed. 
Hence  the  survey  is  a  nullity. 

If  good  at  all,  it  is  only  good  so  far  as  executed.  It  will 
not  authorize  the  public  to  go  beyond  what  they  have  actually 
used.  That  return  per  «c,  does  not  legally  condemn  any  land 
topablic  use.     If  the  public  have  rights,  they  must  rest 


FEBRUAEY  TERM,  1868.  65 

Tainter  v.  Mayor  of  Morristown. 

upon  dedication  and  use,  -and  not  upon  the  survey  and  re- 
turn, because  both  were  without  authority  of  law. 

Outside  of  the  occupied  lines,  the  defendants  can  take 
nothing,  except  by  a  legal  condemnation  of  the  land  to  public 
use.  They  show  no  such  condemnation.  Hence  they  have 
no  right,  outside  of  what  has  been  used  for  a  street  within 
twenty  years  last  past.  Hex  v.  Inhabitants  of  Audley^  2 
Saik.  526;  Rex  v.  Crokey  Cowper  26;  Hex  v.  Manning ^  1 
Burr.  371;  Rex  v.  Liverpool^  4  Burr,  2244;  N,  J,  R,  and 
T,  Co.  V.  Suydam,  2  Harr.  30. 

The  return  of  the  surveyors  set  out  in  the  answer  is  void, 
l>ecause  it  does  not  show  upon  its  face,  jurisdiction  in  the 
surveyors. 

The  defendants  are  out  of  possession.  They  assert  title  to 
the  premises  in  dispute.  The  onus  prohandi  is  on  them. 
They  mxx^l  prove  a  legal  tide. 

Such  a  return  may  be  admissible  as  evidence  on  a  question 
^f  boundary  between  two  adjoining  proprietors.  2  Zab.  61. 
Sut  to  divert  the  title  of  the  fand  owner  who  is  in  posses- 
sion, it  is  not  suflScient. 

Suppose  they  offered  a  sheriflf 's  deed,  in  which  no  execu- 
t-ion  was  shown,  could  they  recover  upon  such  a  deed? 

The  Chancellor. 

The  complainant,  Mrs.  Tainter,  owns  a  lot  of  land  in  Mor- 
ristown.    It  is  bounded  on  the  south  by  South  street,  and  on 
tlie  west  by  Elm  street.     The  fence  in  front  of  her  lot  along 
Elm  street,  has  stood  where  it  does  now  for  thirty-seven  years. 
Within  it,  at  the  distance  of  two  feet,  stands  a  hedge  of 
arbor  vitae,  and  also  a  row  of  five  evergreen  trees,  of  some 
years'  growth;  and  at  the  edge  of  the  sidewalk,  seven  feet 
^i*om  the  fence,  stand  fourteen  large  elm  trees. 

The  defendants,  the  mayor,  recorder,  aldermen,  and  com- 
mon councilmen  of  Morristown,  are  the  municipal  governors 
^^  that  town,  and  have,  by  their  charter,  power  by  ordinance 
^Q  prevent  and  remove  obstructions,  encroachments,  and 
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encumbrances,  in  and  upon  all  streets,  highways,  and  aid- 
walks,  and  to  regulate  the  planting  and  preserving  of  orna- 
mental shade  trees  in  the  streets,  parks,  and  grounds  of  th 
town.     They  have  power,  also,  to  appoint  a  commission 
run,  mark,  lay  out,  and  designate  the  lines  and  courses  of  any 
street  that  are  not  ascertained  and  clearly  designated. 

The  defendants  caused  a  survey  of  Elm  street  to  be  made 
by  the  town  surveyor,  and  a  map  of  such  survey,  giving 
the  bounds  of  that  street,  to  be  filed  in  the  office  of  the  town 
clerk.  This  survey  took  in  a  gore  of  the  complainant'?  lot, 
on  the  east  side  of  the  street,  five  feet  ten  inches  wide  on 
South  street,  and  five  chains  eighteen  links  long  along  Elm 
street.  And  on  the  24th  of  May,  1867,  the  defendants 
passed  an  ordinance  directing  the  fence  and  other  obstruc- 
tions on  that  gore  to  be  removed,  and  the  street  to  be  opened 
and  cleared  out  to  the  width  laid  down  on  the  map.  And 
they  caused  a  notice  to  be  served  on  the  complainant  to  re- 
move the  fence  and  other  obstructions  on  the  gore  within 
twenty  days. 

The  complainant  insists  that  the  defendants  have  no  right 
to  cause  her  fence  and  improvements  on  that  gore  to  be  re- 
moved, because  Elm  street  has  never  been  laid  out  as  a  street 
by  any  competent  authority,  and  has  no  legal  existence  ex- 
cx3pt  by  dediciition  or  usage,  and  has  no  limits  except  such  as 
have  been  indicated  or  established  by  usage;  and  because, 
if  it  has  been  laid  out,  the  lines  of  it  cannot  now  be  ascer- 
tained, and  because  she,  and  those  under  whom  she  claims, 
have  had  peaceable  and  exclusive  possession  of  it  for  thirty- 
seven  years,  and  should  not  now  be  disturbed  in  these  im- 
provements. 

The  defendants  answer,  that  Elm  street  was  laid  out  as  a 
public  highway,  by  six  surveyors  of  the  highway,  according 
to  law,  on  the  2d  day  of  September,  1786,  by  a  return  dated 
on  that  day,  and  recorded  on  the  fifth  of  the  same  month, 
in  the  record  of  roads,  in  the  office  of  the  clerk  of  the  county, 
and  verify  this  by  a  duly  authenticated  copy  of  the  return 
annexed  to  the  answer. 
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They  further  answer,  that  the  monuments  called  for  by  the 
return  are  easily  found,  and  the  true  limits  and  courses  of  the 
road  ascertained  with  accuracy  and  certainty,  and  that  the  sur- 
vey made  and  filed  by  them  gives  the  true  location  and  limits  of 
it.    They  admit  that  the  west  side  of  said  street,  at  its  junc- 
tion with  South  street,  is  at  a  point  indicated  in  the  bill ;  that 
is,  one  foot  easterly  of  a  large  elm  tree  standing  there, 
which  the  complainant  alleges  is  sixty-seven  feet  six  inches 
distant  along  the  north  side  of  South  street  from  her  fence. 
But  defendants  answer  that  Elm  street  was  laid  out  sixty- 
six  feet  wide,  as  appears  by  the  return,  and  that  it  meets 
South  street,  not  at  right  angles,  but  at  an  angle  of  one  hun- 
dred and  fifteen  degrees,  and  that  the  distance  across  from  the 
elm  tree  to  the  fence  of  the  complainant,  at  right  angles  to  the 
course  of  Elm  street,  is  sixty-two  feet,  which  will  locate  the 
complainant'^  fence  at  a  distance  of  sixty-one  feet  from  the 
West  side  of  the  street,  or  five  feet  at  that  point  within  the 
street. 

The  defendants  admit  that  the  fence  along  Elm  street  has 

stood  where  it  now  stands,  at  the  junction  of  South  street,  since 

1829,  but  not  for  the  whole  front  of  the  lot.     And  they  answer 

that  before  1829.  the  fence  in  front  of  complainant's  lot  stood 

exactly  on  the  line  laid  down  in  their  survey  of  the  street ;  that 

in  1829,  Albert  Barnes  being  the  owner  of  the  lot,  and  being 

informed  that  he  had  the  right  to  extend  his  fence  about  six 

feet  further  into  the  street  at  South  street,  did  so  extend  it; 

and  this  part  of  the  answer  is  verified  by  the  affidavit  of 

Albert  Barnes  annexed  to  the  answer. 

The  defendants  set  out  the  description  in  a  deed  for  this 
lot,  made  by  James  Rogers  to  Nathan  Ford,  dated  May  5th, 
1804 — a  deed  through  which  the  complainant  derives  title. 
In  this  deed,  the  south  side  of  this  lot,  along  South  street,  is 
nine  links,  or  six  feet,  less  than  in  the  deed  from  James 
Wood  to  Albert  Barnes,  dated  March  12th,  1829,  the  oldest 
of  a  series  of  deeds  set  forth  in  the  bill  of  the  complainant,  all 
Q^ribing  the  lands  by  the  same  courses  and  distances ;  the 


58  CASES  IX  CHAXCERY. 

Tainter  r.  IIatof  of  Mornrtown. 

iotemiediate  deeds  appear  not  to  have  given  coorses  an<L 
distances. 

Thesse  alleeations  of  the  answer  are  verified  by  the  affida- 
vits  of  the  town  surveyor  and  others,  and  by  copies  of  deeds, 
dalv  eerufi^i,  annexed  to  it. 

For  the  paq*>5e  of  this  motion,  the  facts  most  be  taken 
a?  ^tA'f/.:>he«i :  iLa:  Elm  street  was  laid  out  bv  sorvevors  in 
178*5.  of  the  w: J:h  of  sixty-six  fee: ;  that  prior  to  1829  it 
was  ofien  at  the  froct  of  the  complainants  lot  to  the  width 
of  sixty-six  feet,  and  to  the  line  which  the  map  and  survey 
of  the  defendants  lav  down  as  the  east  side  of  the  street: 
that  in  lS2i*.  All-ert  Barnes,  who  then  owne»l  the  lot,  moved 
out  the  fence  to  the  line  where  it  now  stands,  or  nearly  to 
that  line,  where  the  fence  ha«  since  st'».l,  and  the  owners 
Lave  planteil  the  trees  and  shrubc-ery  inside  of  it,  where 
they  now  suind,  without  any  intert'erenoe  by  the  public  author- 
ities;   that  the  monuments  ot  the  survev  of  the  road  can 

m 

be  ascertaine^l  with  accuracy,  and  lo-.wte  the  street  where 
the  survey  and  map  of  the  defendants  i'xwte  it. 

The  iu:urv  aile^e«l  bv  the  C3mpluini\nt  is  one  from  which 
she  is  entitle*!  to  be  protecteti  bv  ini unction.  If  the  case 
fitatol  in  her  bill  was  not  den;e»i.  the  injunction  would  not 
be  dis-soive«l.  The  iniurv  bv  unlawiuliv  cuttinj;  down  fences, 
shade  trees,  and  ornamental  shrubl-ery,  is  irreparable,  and 
ought  to  be  suppressed  by  the  preventive  powers  of  this 
court. 

The  complainant  p»laced  her  title  to  relief  on  three  grounds : 
that  the  road  was  never  lawtuUv  laid  out :  that  its  bounda- 
ries  cannot  be  asc-ertained  bv  survev :  and  that  thirlv-seven 
years  adverse  po^ession  gives  her  the  right  to  this  gore,  if  it 
was  clearly  within  the  limits  of  a  lawiully  laid  out  highway. 

The  answer  and  the  return  of  the  survevors  show  that 
Elm  street  was  laid  out  according  to  law.  It  is  objected 
that  it  does  not  appear  by  the  return  that  proper  notices  of 
the  meeting  of  the  surveyors  were  put  up,  as  required  by 
the  act  of  March  11th,  1774,  {AUinsons  Law^s  386,)  the  road 
act  in  force  at  this  return.     That  act  does  not,  as  the  later 
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road  acts  do,  require  the  surveyors  to  take  proof  and  be  sat- 
isfied that  the  notice  directed  had  been  given,  nor  does  it 
make  such  proof  a  part  of  their  return.  According  to  the 
principles  by  which  courts  of  law  are  governed,  under  that 
act  a  return  would  not  be  set  aside  when  brought  up  di- 
rectly on  certiorari^  because  the  evidence  of  this  did  not  ap- 
pear in  the  surveyor  s  return. 

In  this  case  the  return  comes  up  collaterally,  and  cannot 
be  judged  void,  or  disregarded,  for  any  irregularity  or  de- 
ficiency, if  the  surveyors  had  jurisdiction  of  the  subject 
matter.  The  proceeding  to  lay  out  a  road  is  a  proceeding 
tn  rem,  not  against  the  person.  It  requires  no  citation  or 
personal  notice ;  public  advertisements  only  are  directed. 
Nothing  is  required  to  give  jurisdiction  of  the  person.  Of 
the  subject  matter — the  laying  out  roads — the  surveyors  had 
unquestioned  jurisdiction,  and  their  acts,  when  within  their 
jurisdiction,  cannot  be  questioned  collaterally.  Besides,  in 
this  case,  where  the  road  has  been  used  by  the  public  eighty 
years  under  that  return,  the  court  would  presume  that  the 
proceedings  of  the  surveyors  were  lawful,  although  matters 
requisite  to  give  the  surveyors  jurisdiction  did  not  appear 
in  the  return. 

The  courses  and  lines  of  this  road  can  be  ascertained  with 
reasonable  certainty.  The  affidavit  of  the  surveyor,  the  old 
elm  tree  on  the  westerly  side  of  the  road,  the  setting  out  the 
*ence  into  the  road  by  Barnes,  the  difference  in  the  length  of 
^he  south  side  in  the  deed  to  Barnes  from  that  in  the  older 
^eed,  and  the  survey  from  the  calls  in  the  return,  show  as 
much  certainty  of  location  as  can  be  had  in  any  old  road, 
or  in  most  of  those  recently  laid  out.  I  ciinnot  say,  there- 
^*f>re,  that  it  is  a  case  in  which  the  defendants  were  bound  to 
appoint  a  commission  to  ascertain  the  lines  before  proceeding 
to  remove  the  encroachments. 

The  possession  for  over  twenty  years  can  avail  the  com- 
plainant nothing.  It  is  well  settled  that  time  does  not  run 
against  the  state,  or  the  public,  by  analogy  to  the  statute  of 
limitations  against  individuals,  but  only  where  the  state  or 
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public  are  expressly  included.  This  is  a  wise  and  wholeson: 
principle  that  I  feel  no  inclination  to  disregard  or  to  narrow 
To  protect  highways  from  encroachments  that  it  is  the  bus 
ness  of  na  one  to  resist,  requires  that  the  public  be  allowe 
to  resume  its  rights  at  any  distance  of  time,  disregardin 
any  loss  to  those  who  have  appropriated  and  erected  in 
provements  on  the  public  domain,  or  to  the  more  innocei 
purchasers  from  them. 

The  authorities  on  this  point  are  ably  collected  and  digeste 
in  the  opinion  delivered  by  Chief  Justice  Beasley,  sitting  i 
this  court  as  master,  in  place  of  the  Chancellor,  in  the  csa 
of  Cross  V.  Morristown,  3  C,  E,  Green  305,  which  opinion 
of  itself  weighty  authority  on  this  point.  The  act  of  Marc 
24th,  1859,  Nix,  Dig,  {Uh  ed.)  836,  §  78>  referred  to  by  cok 
plainant's  counsel,  does  not  affect  this  case ;  both  by  its  tern 
and  the  recitals  in  the  preamble,  it  applies  only  to  roac 
which  have  been  laid  out,  but  not  opened,  used,  or  worke( 
and  merely  says  that  if  not  opened,  used,  or  worked  fc 
twenty  years  after  being  laid  out,  they  shall  be  vacated. 

The  legislative  recognition  of  the  necessity  to  pass  thi 
act  to  affect  that  purpose,  is  confirmation  of  the  priucipl 
that  without  such  statute  time  will  not  bar  the  public. 

The  equity  of  this  bill  being  fully  answered,  and  the  an 
swer  being  supported  by  documents  and  aflBdavits  that  leav 
in  my  mind  no  doubt  of  its  truth,  the  injunction  must  h 
dissolved.  If  I  had  serious  doubts  as  to  the  truth  of  th 
statements  in  the  answer,  the  grave  injury  in  this  case  migt 
call  upon  me  to  exercise  the  discretion  sometimes  a-ssume 
by  the  court,  of  retaining  the  injunction  until  the  decision  c 
the  cause. 
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Ad  injuoction  will  be  dissolved  apon  the  answer,  only  when  it  denies  ex- 
plicitly the  facta  npon  which  the  equity  of  the  bill  is  founded ;  it  is  not 
eofficient  that  it  denies  the  inference  to  be  drawn  from  the  facts,  or  their 
effect. 


On  motion  to  dissolve  injunction. 

Jfr.  C,  H.  Voorkis,  in  support  of  the  motion. 

ifr,  Muirhead,  contra. 

The  Chancellor. 

The  injunction  issued  was  to  restrain  Baker  from  collect- 
^^?  a  certain  mortgage  given  to  him  by  the  defendant,  Far- 
^%,  at  request  of  complainant.     This  mortgage  was  for  the 
^'isideration  of,a  house  and  lot  conveyed  by  complainant  to 
^^relly,  and  was  given  to  Baker  in  part  payment  for  a 
^t^I,  store,  and  appurtenances,  at  Larabee's  Point,  Vermont, 
f^^chased  by  complainant  of  Baker.      Teasey,  in  the  bill, 
^^tnplains  that  Baker  made  false  and  fraudulent  representa- 
^^^118  as  to  the  nature  and  value  of  the  property  and  amount 
^^    the  business  that  had  been  done  there ;  also,  that  the  pur- 
^l^aae  included  all  the  furniture  in  the  hotel,  except  suflBcient 
^*^  furnish  one  room,  and  that  Baker  refused  to  convey  or 
i*>liver  the  furniture,  and  that  he  had  unlawfully  and  clandes- 
tinely removed  it. 

The  defendant  has  answered  the  complainant's  bill,  and 

^iix)n  that  answer  moves  for  a  dissolution  of  the  injunction. 

^^nerally,  when  an  answer  denies  the  equity  of  a  bill  upon 

^'liich  the  injunction  is  founded,  the  injunction  will  be  dis- 

^Ived.    But  the  answer  must  deny  explicitly  the  facts  on 

^bich  that  equity  is  founded.     It  is  not  sufficient  that  it  de- 

"^^^  the  inference  to  be  drawn  from  those  lacts,  or  their 

Vol.  IV.  *      F 


62  CASES  IN  CHANCERY. 

Teasey  v.  Baker. 

effect.  The  bill  in  this  case,  charges  misrepresentations  b; 
advertisements,  and  also  other  parol  misrepresentations  i 
the  negotiations  with  the  complainant.  The  answer  admit 
the  advertisements,  but  neither  admits  nor  denies  thos 
charged  to  be  made  by  parol.  The  bill  states  in  what  pai 
liculars  they  were  untrue.  The  answer  neither  admits  no 
denies  the  truth  of  these  allegations,  but  denies  generall 
"  that  he  ever  made  any  false  or  fraudulent  representatioi: 
whatever  to  the  complainant,  or  in  his  presence."  This  doc 
not  show  whether  the  defendant  intended  to  deny  the  fac 
that  he  made  the  representations  charged,  or  to  insist  upo 
their  truth.  It  is  not  a  sufficient  answer,  and  will  not  er 
title  the  defendant  to  a  dissolution  of  the  injunction  founde 
on  them. 

The  bill  further  charges  that  all  the  furniture  in  the  hotei 
except  sufficient  for  one  room,  was  included  in  the  sale,  an< 
that  it  was  not  conveyed  or  delivered  by  Baker,  but  wa 
secretly  taken  away  by  him.  The  answer  neither  admits  no 
denies  the  alleged  sale,  or  the  Uiking  away  of  the  furniture 
but  says  that  Baker  delivered  to  him  all  the  personal  prop 
erty  which  was  included  in  the  bargain,  and  which  it  wa 
mentioned  should  belong  to  him,  and  denies  that  Baker  re 
moved  any  personal  property  which  was  to  belong  to  com 
plainantk 

The  answer  on  this  point  is,  in  both  points,  insufficient  an^ 
evasive,  and  does  not  deny  the  equity  of  the  bill  in  sue 
manner  that  the  court  can  take  notice  of  it.  The  answe 
must  state  the  facts  as  to  the  bargain,  and  then  state  wha 
was  delivered  under  it.  The  court  must  judge  whether  ai 
was  delivered  that  the  complainant  was  entitled  to  have. 

The  motion  must  be  denied,  with  costs. 
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PoLHEMUS  and  wife  vs.  Hodson  and  others. 

A  verbal  agreement  by  one  co-tenant  with  another,  that  he  will  convey 
to  him  bis  interest  in  the  premises,  is  no  bar  to  a  sait  for  partitioa. 


This  cause  was  heard  on  bill,  answer,  and  proofs, 

Mr.  Merritt,  for  complainants. 

3/r.  Cannon  J  for  defendant,  Hodson. 

In  this  case,  complainant  files  his  bill  for  partition  of  house 
^nd  lot,- which  belonged  to  his  wife's  father,  John  Hodson. 

Emanuel  Hodson,  one  of  the  tenants-in-common,  has  filed 
tia  answer,  in  which  he  sets  up  that,  by  an  arbitration  en- 
tered into  between  him  and  the  complainants,  and  the  other 
'ieirs,  an  award  was  made,  wherein  they  bound  themselves 
to  convey  to  him  the  property  now  sought  to  be  divided. 

He  also  claims  that  a  deed  was  actually  made  and  execu- 
^  to  him  for  this  property,  which  was  signed  by  the  widow 
^nd  all  the  owners,  except  the  complainant  and  his  wife,  and 
that  the  complainant  obtained  this  deed  from  him,  under  the 
pretext  that  he  and  his  wife  desired  to  execute  it,  and  after 
tbus  possessing  himself  of  it,  suppressed  or  destroyed  it,  and 
thus  endeavored  to  avoid  carrying  out  the  contract  of  sale. 

This,  we  submit,  was  a  fraud  upon  us,  and  that  the  com- 
plainants ought  not  to  be  allowed  by  this  court,  under  these 
circumstances,  to  have  a  partition  of  this  land.  We  should  be 
left  to  enforce  a  specific  performance  of  this  contract,  either 
in  this  court,  or  by  a  suit  at  law. 

We  also  insist,  that  this  deed  for  the  other  shares  in  the 
property,  having  been  delivered  to  us,  we  are  the  owners  of 
that  interest,  as  well  as  our  own,  and  cannot  be  divested  of 
it  by  the  fraudulent  secretion  or  destructioa  of  the  deed  by 
the  complainant. 
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The  Chancellor. 

The  complainant,  Mary  H.  Polhemus,  and  the  defend; 
Emanuel  Hodson  and  Anna  M.  Cook,  wife  of  Charle 
Cook,  were  each  seized  in  fee  of  one-third  of  a  ten  acre 
in  the  county  of  Burlington,  of  which  John  Hodsonj 
lather  of  Mary  and  Emanuel,  and  the  grandfather  of  A 
died  seized,  intestate.  The  defendant,  Lucrctia  Ilodsoii 
widow  of  the  intestate,  had  released  her  right  of  dower 

The  complainants  file  their  bill  for  partition.  The  de: 
ant,  Emanuel  Hodson,  by  his  answer,  sets  up  that  Ch 
L.  Cook  and  wife  had  executed  and  delivered  to  him  a  ( 
conveying  the  third  of  Anna  M.  Cook,  and  that  the 
.plainants  had  bargained  and  sold  their  part  to  him,  and 
agreed  to  execute  a  deed  for  it. 

By  the  evidence,  it  appears  that  Cook  and  wife  anc 
complainants  had  verbally  agreed  to  convey  their  rigl 
the  premises  to  Emanuel  Hodson,  for  ?3000;  the  deed 
been  signed,  and  the  execution  duly  acknowledged,  but 
never  been  delivered,  or  stamped,  nor  the  consideration 
It  was  held  by  the  complainants  in  this  condition.  The 
much  testimony  taken  about  an  alleged  award  on  a  sul 
sion.  The  validity  of  that  award  is  of  no  consequence  t( 
only  question  raised  here — the  fact  of  the  delivery  oi 
deed. 

The  answer  does  not  set  up  that  the  deed  was  deliverc 
the  complainants ;  and  the  evidence  clearly  shows  that  i 
not  delivered  at  all.  Even  if  a  case  had  been  shown 
titling  Emanuel  to  relief  in  a  suit  for  specific  performan 
is  no  bar  to  this  suit.  He  may  never  be  willing  to  pa^ 
$3000,  or  call  on  the  parties  to  perform.  Partition  mu 
decreed. 


FEBRUARY  TERM,  1868.  05 


Ooderdonk  v.  Qray. 


Onderdonk  v8.  Gray. 

1.  A  mortgagee  in  possession  is  boand  to  aocoont  for  all  rents,  iflBQM, 
^nd  profits  received  by  bim,  and  for  all  waste  and  destruction  of  tbe  preoi- 
i8«A,  and  moftt  deduct  tbe  allowance  for  tbese  matters  from  tbe  amount  due 
OQ  hiJB  mortgage. 

2.  But  sucb  allowances  can  only  be  claimed,  either  on  bill  to  foreclose, 
or  bill  to  rddeem,  against  a  mortgagee  in  possession,  and  in  possession  »§ 
mortgagee.  He  cannot  be  called  to  account  in  sucb  suits,  for  trespasses 
committed  by  him  ;  nor,  if  he  is  in  possession  as  tenant  of  the  mortgagor, 
under  a  lease  from  bim,  can  the  mortgagor  claim  an  allowance  for  rent 
dae  on  tbe  lease,  or  waste  committed  as  tenant. 

3  Parties  in  executing  a  contract  have  the  right  to  depart  from  its  t«rms. 
And  if  they  do  so,  and  by  consent  accept  something  different  in  tbe  exe- 
cution of  tbe  contract,  they  are  bound  by  the  acceptance,  and  cannot  look 
bmck  to  tbe  contract. 


This  cause  was  argued  upon  bill  and  cross-bill,  answers, 
replications,  and  proofs. 

Mr.  Van  Dyke^  for  complainant  in  original  bill. 
Mr,  A,  V.  Schenck,  for  defendant. 

The  Chancellor. 

Onderdonk,  on  the  10th  day  of  May,  1866,  sold  to  Gray 
hk  mill  property  at  Kingston,  in  this  state,  by  a  written 
agreement  of  that  date.  The  price  was  to  be  $35,000,  and 
the  deed  a  good  deed,  with  warranty,  but  no  time  was  set 
for  its  delivery.  The  price  was  to  be  paid,  $1000  in  cash 
^t  3^1e,  $i000  at  delivery  of  deed,  $6607  by  assuming  two 
rnortgages  to  that  amount,  and  the  residue,  or  about  $23,393, 
h'  H  mortgage  for  that  sum,  without  interest,  payable  on  the 
"'*3t  of  April  then  next,  when  the  contract  stipulated  thiit  full 
P'^'ide.ssion  of  the  place  shouM  be  given.  From  this  it  may 
^  ^iHplied  that  the  deed  should  be  delivered  before  that  day. 
^^  mill  and  its  appurtenances,  and  another  messuage  and 


66  CASES  IN  CHANCERY. 

Onderdonk  v.  Gray. 

its  appurtenaDces,  had  been  leased  out  until  that  day. 
derdonk  was  in  possession  of  the  residue  of  the  prem 
There  was  some  evidence  by  parol,  to  show  that  Onderc 
was  to  retain  possession  of  the  residue  until  that  time, 
this  was  disputed  by  Gray.  The  title  was  not  made  s 
factory  to  Gray,  and  was  not  accepted  by  him  until  the  ! 
day  of  July,  1866,  at  which  time  the  deed  was  delivered, 
$4000  was  paid  in  cash,  the  mortgage  was  executed,  ackn« 
edged,  and  delivered,  the  leases  to  the  two  tenants  assij 
to  Gray,  reserving  to  Onderdonk  the  rent  to  that  day,  a 
lease  given  by  Gray  to  Onderdonk  for  the  house  and  ap 
tenances,  with  right  of  pasture  and  other  privileges,  to 
vember  1st,  1866.  The  deed  and  bond  and  mortgage  ^ 
dated  on  the  26th  of  May,  but  were  executed  and  ackn 
edged  in  July,  at  or  about  the  time  of  delivery.  The  o 
papers  were  dated  and  executed  on  different  days  in  J 
near  the  14th,  but  were  all  delivered  and  exchanged  at 
same  time  with  the  deed  and  mortgage. 

The  bill  was  filed  a  few  days  after  the  mortgage  bee 
due,  to  foreclose  the  same.  Gray,  by  his  answer  and  c] 
bill,  claims  the  right  to  have  a  deduction  from  the  am< 
secured  by  the  mortgage,  which  he  admits  otherwise  t< 
due,  an  allowance  for  crops  taken  and  gathered  by  On 
donk  while  in  possession  of  the  property,  and  for  waste 
spoil  on  the  premises,  which  he  says  Onderdonk,  as  n 
gagee  in  possession,  is  bound  to  account  fjr. 

The  principle  contended  for  by  the  defendant  is  cor 
A  mortgagee  in  possession  is  bound  to  account  for  all  n 
issues,  and  profits  received  by  him,  and  for  all  waste  anc 
structioBof  the  premises,  and  must  deduct  the  allowance 
these  matters  from  the  amount  due  on  his  mortgage ;  and  ( 
has  adopted  the  proper  course  to  entitle  him  to  such  allows 
— filing  a  cross-bill  praying  for  such  account,  and  to  b( 
lowed  to  redeem  on  paying  the  balance. 

But  such  allowances  can  only  be  claimed,  either  on  b: 
ioreclose,  or  bill  to  redeem,  against  a  mortgagee  in  posi 
sion,  and  in  possession  as  mortgagee.     He  cannot  be  Ci 


FEBRUARY  TERM,  1868.  67 

Onderdonk  v.  Gray. 

to  account,  in  such  suits,  for  trespassies  committed  by  him; 
nor,  if  he  is  in  possession  as  tenant  of  the  mortgagor,  under  a 
lease  from  him,  which  a  mortgagee  may  take  as  well  as  a 
stranger,  can  the  mortgagor  claim  an  allowance  for  rent  due 
on  the  lease,  or  waste  committed  as  tenant.  Whites  adm'rs 
V.  WiUiams,  2  Oreeji'a  Ch.  E.  376. 

The  principal  matter  for  which  allowance  is  claimed,  is 
for  the  crops  growing  at  the  time  of  contract  of  sale,  which 
were  gathered  and  appropriated  by  the  complainant  between 
that  time  and  the  delivery  of  the  deed,  and  chiefly  between 
the  date  of  the  mortgage  and  the  delivery  of  the  deed. 

There  can  be  no  doubt  but  that  evidence  can  always  be 
admitted  as  to  the  actual  execution  and  delivery  of  a  deed 
or  mortgage,  when  that  time  differs  from  the  date  of  the  in- 
strument.    And  as  this  mortgage  was  not  executed  or  de- 
livered until  the  14th  day  of  July,  and  as  it  must  take  effect 
from  its  delivery,  and  not  from  its  date,  it  is  clear  that  until 
that  time  Onderdonk  could  not  have  been  in  possession  as 
mortgagee.     Under  the  contract  of  sale,  neither  party  was 
in  laches  in  not  completing  the  contract  before  that  time, 
and  until  the  deed  was  delivered,  Onderdonk  was  the  legal 
and  rightful  owuer  of  the  premises,  and  was  entitled  to  take 
the  rents,  issues,  and  profits  to  his  own  use,  and  the  crops 
•   which  he  gathered,  and  the  rents  which  he  pollected  before 
the  delivery  of  the  deed  were  his  own,  and  he  need  not  ac- 
count for  them  to  Gray.     It  makes  no  difference  if  both  par- 
ties at  the  contract  expected  and  intended  that  the  crops  then 
m  the  ground  would  belong  to  Gray.     That  would  have  been 
the  result  if  the  deed  had  been  delivered,  as  both  parties  proba- 
cy eipected,  in  May.     It  was  at  Gray's  option  to  have  had 
*'8o.    But  he  hesitated  about  the  title  and  completing  the 
contract  until  after  the  crops  were  garnered,  and  then  took 
title.    Iq  the  contract  I  see  nothing  that  would  have  pre- 
vented Onderdonk  from  delaying  to  deliver  the  deed  until 
the  crops  were  gathered,  for  the  very  purpose  of  appropria- 
^*og  them.     If  a  vendor  agrees  to  give  title  on  or  before  the- 
fiwt  of  May  next  after  his  contract,  he  may  delay  delivering 
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his  deed  until  that  day,  for  the  purpose  of  appropriating  th^ 
year's  rent  due  on  the  30th  of  April,  which  would  have  be- 
longed to  the  purchaser  if  the  title  had  been  passed  oim. 
the  29th  of  April.  The  remnants  of  old  fences  torn  down  , 
and  the  castings  which  were  part  of  the  machinery  of  th» 
mill  taken  out,  neither  of  which  were  to  be  replaced,  as  well 
as  the  manure,  all  of  which  were  on  the  premises  at  the  de- 
livery of  the  deed,  were  personal  property  to  which  Gmjr 
had  no  right. 

After  the  delivery  of  the  deed  and  mortgage,  Onderdonk 
held  possession  of  all  that  remained  in  his  possession,  aa  ten- 
ant, and  not  as  mortgagee.  It  makes  no  difference  as  to  thia 
result,  what  was  the  agreement  at  the  time  of  the  contract, 
about  the  possession  of  the  place  before  the  first  of  April. 
Whatever  was  intended  by  the  terms  used  in  the  contract,  or 
the  parol  agreement  then  made  as  to  the  possession,  was  all 
done  away  with  by  the  arrangement  at  the  delivery  of  th« 
deed.  The  parties  in  executing  a  contract  have  a  right  to 
depart  from  its  terms.  And  if  they  do  so,  and  by  consent 
accept  something  different  in  execution  of  the  contract,  they 
are  bound  by  the  acceptance,  and  cannot  look  back  to  the 
contract. 

If  the  vendor  accepts  $1000  less  of  consideration,  or 
agrees  to  givej)OSsession  in  six  months,  when  he  was  enti- 
tled to  a  year,  or  takes  a  long  mortgage  instead  of  cash,  he 
is  bound  by  his  acceptance,  and  cannot  sue  for  the  $1000,  or 
insist  upon  the  possession  for  a  year,  or  the  whole  in  caah. 
If  a  purchaser  accepts  ten  acres  or  ten  feet  less  than  he  con- 
tracted for,  or  accpf)is  the  premises  having  a  barn  burned 
down  or  carried  off,  or  a  crop  gathered,  or  timber  trees  cut 
down,  he  is  bound  by  it,  and  cannot  look  back  to  thi?  contract. 

At  the  execution,  the  parties  settled,  by  writing,  all  diffi- 
culties as  to  the  possession  and  the  rents,  and  as  to  the 
amount  for  which  the  mortgage  was  to  be  given. 

According  to  tho  termu  of  the  contract,  Gray  was  to  pay 
only  $35,000,  and,  therefore,  should  not  have  paid  the  inter- 
est on  the  two  mortgages  for  $6607,  from  April  Ist  to  July 
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liih,  which  he  was  obliged  to  pay,  and  did  pay.  But  he  ac- 
cepted a  deed  subject  to  those  two  mortgages,  and  not  only 
lo  the  principal  due  on  them.  No  mistake  is  shown  in  this, 
and  when  other  terms  of  the  original  contract  were  departed 
from,  this  may  have  been  by  agreement. 

Under  the  circumstances  of^his  case,  I  think  that  the 
ejectment  suits,  and  suit  on  the  bond,  wore  vexatious.  The 
complainant  had  a  legal  right  to  bring  both.  Any  one  has 
the  legal  right  to  bring  vexatious  suits,  but  a  court  of  equity 
will  not  encourage  them  by  giving  costs ;  ahd  the  costs  of 
these  suits  must  not  bo  allowed  in  this. 

The  complainant  is  entitled  to  a  decree  for  the  amount 
due  on  his  bond  and  mortgage,  with  costs ;  and  the  cross- 
bill must  be  dismissed,  with  costs.  The  injunction  on  the 
suits  at  law  must  remain  until  thirty  days  after  final  decree 
is  completed.  If  the  amount  of  the  decree  is  not  paid,  with 
the  costs,  in  that  time,  the  injunction  must  then  be  dissolved, 
and  the  cross-bill  is  not  to  be  dismissed  until  that  time, 
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A  complainant  cannot  dismiss  his  own  bill,  as  to  part  of  the  relief  prayed, 
*ii<i  proceed  with  the  residue;  he  must  apply  to  amend. 


On  motion  to  set  aside  an  order  to  dismiss  part  of  com- 
plainants' bill,  made  on  application  of  complainant. 

Mir.  P.  D,  Vroorrif  in  support  of  the  motion. 

There  is  no  precedent  for  the  practice  pursued  in  this 
^^^.  A  complainant  may,  at  any  time,  have  his  whole  bill 
dismissed,  on  payment  of  costs.  And,  in  general,  one  of 
^veral  complainants  may  have  the  bill  dismissed,  as  to  him- 
^tf.  But  when  the  complainant  wishes  to  proceed  as  to 
P^  of  the  matters  contained  in  his  bill,  and  not  as  to  the 


70  CASES  IN  CHANCERY. 

The  CamdeD  and  Amboy  Railroad  Co.  v.  Stewart. 

Others,  he  must  apply  to  amend ;  this  is  the  settled  practic 
In  such  case,  the  defendaat  is  entitled  to  amend  his  answc 
or  answer  anew. 

Besides,  thjs  order  only  dismisses  the  bill,  as  to  the  rel 
prayed  for.  The  facts  upon  which  the  prayer  was  based  a 
allowed  to  stand  as  the  fouq^ation  for  any  other  relief.  T 
order  should  be  discharged,  because  improvidently  mac 
contrary  to  the  settled  practice,  and  because  made  witho 
notice. 

Mr,  J.  P.  Stockton,  contra. 

The  bill,  until  decree,  is  entirely  under  the  control  of  tl 
complainant.     He  may  always  dismiss  it,  upon  payment 
costs.     1  Dan,  Chan,  Frac.  795,  797-8;   1  Barb.  Cha 
Frac,  225,  228 ;  Cummins  v.  Bennett,  8  Faige  81 ;  Cur 
V.  Lloyd,  Al  M,  <^  Cr.  194;  Dixon  v.  Farks,  1  Ves.  401. 

A  bill  of  complaint  is  divisible  into  parts,  which  may 
separately  disposed  of.  A  defendant  may  demur  to  one  pj 
of  a  bill,  and  answer  another  part;  relief  may  be  decre 
upon  one  part,  and  refused  as  to  another  part.  On  the  b 
plication  of  any  complainant,  the  bill  may  be  dismissed  as 
him.  And  the  books  are  full  of  forms  of  decrees  dismissi 
a  bill  as  to  one  part  of  the  matter  on  which  relief  is  pray( 
Seaton  on  Decrees  263  ;  Curtis  Eq,  Free.  459  ;  3  Dan,  Che 
Frac.  2348 ;  1  Craig  (J  Fh,  204 ;  1  Bcav,  230 ;  1  Russ, 
Mylne  336.  And  there  is  no  reason  why  this  should  not 
done  on  the  application  of  the  complainant. 

A  precedent  in  point,  is  found  in  the  Fractical  Register 
Chancery  180,  quoting  3  Fx.  Aim,  12  and  37  ;  it  is  in  the 
words :  *'  If  the  complainant,  pendente  lite,  in  this  court,  enl 
into  any  lands  in  question,  or  do  any  such  like  thing, 
shall  be  dismissed  for  so  much,  because  he  thereby  tat 
upon  himself,  in  some  sort,  to  be  judge  in  his  own  cause,  a 
renounces  the  judgment  of  this  court.  But  for  other  matt 
in  his  bill  (if  any)  he  may  proceed."  1  Dan.  Chan.  Frac.  81 
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The  Chancellor. 

There  is  no  precedent  for  allowing  a  complainant  to  dis- 
misa  his  own  bill,  as  to  part  of  thie  relief  prayed  for  in  it,  and 
permitting  bim  to  proceed  witb  tbe  residue. 

The  decrees  quoted  from  the  books  of  precedents  are  all 
decrees  made  upon  the  hearing  of  the  cause,  where,  upon  the 
merits,  a  bill  may  be  dismissed,  as  to  part  of  the  relief 
prayed  for,  and  the  residue  of  the  relief  at  the  same  time 
granted.  In  equity,  a  decree  that  a  bill,  or  part  of  it,  be 
dismissed,  is  the  form  in  which  it  is  adjudged  that  the  relief 
prayed  jfor  is  denied.  It  is  a  decision  of  the  merits.  Dis- 
missal by  a  complainant  is  a  mere  discontinuance. 

The  authority  from  the  Practical  Register  180,  founded 
on  3  Px,  Aim.  12  and  37,  is  evidently  a  case  where  the  de- 
J^ndant  applied  to  have  the  bill  dismissed,  because  the  com- 
plainant, pendente  lite,  disregarding  the  jurisdiction  of  the 
court,  himself  took  possession  of  the  property,  as  to  which 
one  part  of  the  bill  related.  The  court  dismissed  the  bill, 
^  to  that  part,  but  the  bill  having  prayed  relief  as  to  other 
Blatters,  it  permitted  the  complainant  to  proceed  as  to  them. 
This  is  evidently  the  light  in  which  that  authority  is  regarded 
in  1  Dan.  Chan.  Prac.  815. 

The  settled  practice  in  chancery  is,  to  allow,  by  way  of 
amendment  to  the  bill,  what  is  sought  here  to  be  attained  by 
dismissal  of  part.  And  the  proceeding  on  such  amendment 
13  settled  by  the  rules  and  practice  of  the  court.  These 
r^les  are  intended  for  the  protection  of  the  defendant,  and  to 
allow  the  same  object  to  be  effected  by  a  dismissal  of  part  of 
^lie  bill,  would  evade  these  rules.  Were  the  new  practice 
proposed  in  this  case  adopted,  new  rules  would  be  required 
^Q  give  the  same  protection. 

The  order  must  be  set  aside  as  improvidently  made,  con- 
trary to  the  settled  practice  of  the  court,  which  requires 
such  change  as  is  here  desired,  to  be  made  by  amending  the 
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McCotter  vs,  DeGroot. 

1.  An  agreement  by  an  assignee  of  a  bond  and  mortgage,  that  he  y 
call  at  the  office  of  tlie  obligor  for  the  interest,  does  not  make  that 
ever  after  the  only  legal  place  for  payment,  and  is  not,  in  form  or 
eflect,  an  agreement,  so  as  to  affect  the  bond. 

2.  But  when,  in  consequence  of  such  agreement,  the  obligor  fai 
pay  his  interest  within  the  thirty  days  limited  by  the  condition  < 
bond,  equity  will  relieve  him  from  the  forfeiture  of  his  credit  by 
neglect. 

3.  A  demand  by  the  assignee,  after  the  thirty  days  had  elapsed,  altl 
lie  had  not  called,  as  promised,  for  the  payment  of  the  principjil,  anc 
fusal  to  accept  the  interest,  is  notice  tliat  he  did  not  mean  to  be  boui 
his  promise.  And  when  the  obligor  sub^'equ(•ntly  offered  to  pay  th 
terest  and  the  interest  about  to  become  due,  but  made  no  tender  ( 
latter  interest  within  the  thirty  days  after  it  became  due,  the  complr 
was  held  to  be  entitled  to  the  principal. 


Mr,  Flemmingj  for  complainant. 
Mr.  Maf/iCy  for  defendant. 

The  Chancellor. 

This  suit  was  brought  to  foreclose  a  raortgnge  upon  1 
in  Elizabeth  City,  given  by  G.  R.  Jaques,  of  Rahway, 
D.  Coutts,  of  New  York.     The  mortgage  was  dated  No 
V)or  1st,  1864,  and  was  for  the  payment  of  $500  in  five ; 
from  the  date,  the  interest  to  be  paid  quarter-yearly, 
the  usual  interest  clause,  that  the  whole  principal  shou 
due,  if  the  interest  should  not  be  paid  in  thirty  days  aft 
V>ecame  due.     Coutts  assigned  the  mortgage  to  the  comp 
ant,  and  the  defendant  purchased  the  premises  subject  t 
mortgage ;    they  were  conveyed  to  him  by  Jaques. 
complainant  claims  that  the  mortgage  is  due,  and  that 
entitled  to  foreclose,  on  the  ground  that  the  interest  du 
the  first  days  of  May  and  August,  in  1866,  were  not 
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within  thirty  days  after  they  became  due,  respectively.  The 
bill  was  filed  November  22d,  1866. 

The  defendant  does  not  deny  that  the  interest  was  unpaid 
for  more  than  thirty  days,  but  contends  that  the  money  is 
not  due,  because  the  complainant,  shortly  after  the  assign- 
ment of  the  mortgage  to  him,  called  at  the  oflSce  of  the  de- 
fendant, in  New  York,  and  agreed  to  call  there  for  the 
interest  when  it  beciime  due,  but  did  not  call ;  and  alleges 
that  he  tendered  the  interest  to  him  after  the  thirty  days 
tad  expired. 

The  proof  shows  that  the  complainant,  soon  after  the  as- 
signment to  him,  which  was  in  April,  1865,  called  at  the 
defendant's  office,  in  New  York,  and  when  inquired  of  as  to 
the  locality  of  his  residence  in  Jersey  City,  where  he  lived, 
8aid  it  was  of  no  consequence,  that  he  would  call  at  the  de- 
fendant's office,  in  New  York,  for  the  interest  when  it  became 
<Jue.  No  other  agreement  was  proved,  except  that  sworn  to 
hy  the  defendant  himself,  which  was  denied  by  the  complain* 
^Dt  in  his  testimony. 

This  does  not  amount  to  a  binding  agreement,  so  as  to 
^ake  the  defendant's  office  ever  afterwards  the  only  legal 
place  for  payment.  It  has  no  mutuality,  and  is  without  con- 
sideration, and  is  not,  in*  form  or  legal  eflfect,  an  agreement, 
80  as  to  affect  the  bond. 

But  in  a  case  like  this,  when  the  defendant  has  been  mis- 
W  by  it,  and  Wt\ited  for  the  complainant  to  call  for  his  in- 
terest, it  will  be  an  excuse  for  not  paying  his  interest  within 
Aetime,  and  equity  will  relieve  him  from  the  forfeiture  of 
liis  credit  by  such  neglect.  No  man  will  be  allowed,  in 
^uity,  to  take  advantage  of  an  omission  or  deftiult  caused 
hy  himself.  This  is  the  rule,  even  when  the  party  is  misled 
without  any  bad  faith  of  the  other  party.  It  is,  therefore, 
unnecessary  to  consider  whether  there  was  not  bad  faith  on 
the  complainant's  part,  which  might  possibly  be  inferred 
from  the  evidence. 

But  this  excuse  only  applies  to  the  interest  which  became 
dtte  on  the  Ist  day  of  May,  1866.     In  the  beginning  of  June, 

VOU  IV.  G 


74  CASES  IN  CHANCERY. 

H07  V  Bramhall. 

the  complainant,  after  the  thirty  days  had  elapsed,  claime 
that  the  whole  money  was  due,  although  he  had  not  calls 
as  promised,  refused  to  accept  the  quarter's  interest,*and  ia 
sisted  on  payment  of  the  principal.  This  was  plain  notia 
that  he  did  not  mean  to  be  bound  by  his  promise,  or  intec: 
to  call  for  the  interest  afterwards  to  become  due. 

The  defendant  proves  no  tender  within  thirty  days  aft^ 
the  1st  day  of  August,  of  the  interest  which  then  becaiE 
due.  There  is  some  proof  that  before  that  day  he  offers 
to  pay  complainant  the  amount  due  on  the  1st  of  May,  at" 
the  amount  to  become  due  on  the  1st  of  August,  and  that  t  -* 
complainant  refused,  and  insisted  on  the  principal.  If  ti^ 
proof  was  plain,  it  would  not  relieve  the  defendant  from 
dering  the  August  interest  after  it  was  due. 

The  complainant's  refusal  wtis  not  on  the  ground  that 
Wfw  not  bound  to  accept  the  August  interest,  but  on  1 
ground  that  the  previous  default  had  entitled  him  to  p 
ment  of  the  principal.  If  the  August  interest  had  been  t 
dered  him  by  itself,  after  it  became  due,  he  might  hs 
accepted  it.  At  all  events,  he  was  entitled  to  have  1 
proposition  presented  to  him. 

The  complainant  is  entitled  to  a  dec: 


Hoy  v8,  Bramhall  and  others. 

1.  If  a  mortgagee,  who  holds  a  mortgage  for  §10,000  as  collateral  ^^* 
riiy  lor  a  note  of  the  mortgagor  for  that  amount,  at  the  request  oC  ^ 
niori^agor  assigns  the  mortgage  to  a  third  persoi^for  •77r)00  in  cash,  cr«2f^ 
tills  .-inn  on  the  note,  and  retain?  the  note,  and  the  halanco  of  $2500  is  f*^ 
hy  tli«'  iiiort^a^or,  Buch  mortgage,  in  the  liandfi  of  tlio  a:?signee,  is  a  "V'** 
H  <"t>rity  tor  $7r)<X)  only,  as  against  subsequent  encumbrani.'«.*rs  at  the  tU 
oi"  tlie  a>signincnt.  That  is  tlic  only  part  of  the  debt  lor  which  it  ^ 
giV'ii  tliai  rcniii.nH  unpaid. 

2.  A  ronveyain;e  of  part  of  mortgaged  premises,  "subject  to  the  payii^^ 
ot  :nl  :nM>  now  -ri  the  same,"  <i'.>«j.s  n<jt  create  a  personal  obligati«)n  on  ^^ 
\ei.i'.'   10  j'Jiy  lilt;  mortgage,  or  any  part  of  it;  but  it  maked  the  part-   ' 
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conveyed,  u  against  the  residue,  subject  to  its  proper  proportion  of  the 
mortgage  debt,  and  to  that  only. 

3.  A  mortgagee,  who  holds  a  mortgage  on  two  parcels,  one  of  which  is 
object  to  a  second  encumbrance,  will  be  compelled,  first,  to  exhaust  the 
ijcariiy  on  which  the  second  encumbrancer  has  no  lien,  or  to  subrogate 
tiie second  encumbrancer  to  his  claim  on  the  parcel  mortgaged  only  to  him. 


This  cause  was  argued  on  final  hearing,  upon  the  plead- 
ings and  proofs. 

^f-  Raiuorrif  for  complainant. 
Mr.  /.  it;  ScuddeTy  for  defendant. 

The  Chancellor. 

M.  B.  Bramhall,  being  indebted  to  the  Mechanics  and 
Traders  Bank  of  Jersey  City,  in  the  sum  of  $36,000,  on  the 
loth  of  May,  1857,  gave  his  bond,  secured  by  mortgage,  on 
^igliteen  lots  in  Hudson  county,  and  payable  July  1st,  1862, 
^^^  5^10,000,  as  collateral  security  for  that  amount  of  his 
^^ht.  He  also  gave  other  collateral  securities,  which,  from 
^ifiie  to  time,  were  given  up  by  the  bank,  upon  payments  of 
portions  of  the  debt,  until  February  19th,  1866,  when  the 
Jn^lobtedness  of  Bramhall  to  the  bank  was  $10,000.  On  that 
*^^y,  the  bank,  at  BramhaUs  request,  assigned  the  bond  and 
niortg-age  to  James  Hoy,  the  complainant.  The  amount 
paid  by  him  to  the  bank  for  the  iissignmeut  was  $7500. 
^his  amount  the  bank  credited  to  Bramhall,  and  the  remain- 
^^r  of  his  debt,  being  $2500,  he  afterwards  paid  the  bank, 
-••he  whole  transaction  was  with  the  knowledge  and  assent  of 
■ofamhall,  who  owtd  Hoy  a  sum  much  greater  than  the 
^uole  amount  of  the  mortgage.  The  bank  assigned  the 
^^ole  mortgage  debt  to  Hoy,  who  paid  nothing  but  the 
^'^  on  it.  He  neither  paid  Bramhall  any  money,  nor' 
^f^dited  him,  nor  agreed  to  credit  him,  anything  on  account 
^  ^he  debt  owing  by  him. 

Before  this  assignment,  Bramhall,  by  three  deeds,  dated 
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on  the  30th  and  Slst  days  of  May,  1865,  had  conveyed  eight 
of  these  eighteen  lots  to  H.  M.  Kinne,  with  full  covenants, 
stating  them  to  be  "subject,  nevertheless,  to  the  payment  of 
all  existing  liens  now  on  said  premises/'  Kinne  subsequently 
.conveyed  these  lot«  to  the  defendant,  James  T.  Worthington, 
who  now  holds  the  title.  •  The  decJs  to  Kinne  and  Worthing- 
ton included  ten  lots  not  in  the  mortgage  to  the  bank,  and 
the  conveyance  to  Kinne  was  intended  as  a  mortgage,  to 
secure  to  him  the  payment  of  $26,000,  due  from  Bramhall 
to  him. 

After  the  assignment  of  the  mortgage  to  him.  Hoy,  at 
Bramhall's  request,  had  released  from  the  mortgage  five  lots 
sold  by  Bramhall,  and  had  received  the  whole  of  the  consid- 
eration money,  being  $1550,  which  he  has  not  credited  on 
the  mortgage  debt,  but  claims  the  right  to  appropriate  on 
the  unsecured  debt  from  Bramhall  to  him.  Hoy  knew,  at 
the  time  he  took  the  assignment  of  the  mortgage,  that  the 
most  part  of  the  mortgaged  premises  had  been  disposed  of 
by  Bramhall. 

The  defendant,  Worthington,  contends,  that  to  relieve  the 
lots  contained  in  his  deed  from  the  encumbrance  of  the  Hoy 
mortgage,  he  has  a  right  to  have  the  other  collaterals  held 
by  the  bank  accounted  for,  and  a  proper  part  applied  to  the 
payment  of  the  mortgage  to  the  bank;  that  the  mortgjigein 
the  hands  of  the  complainant  can  only  be  a  lien  for  the  sum 
actually  advanced;  and  that  he  is  entitled  to  have  the  $1550 
received  by  Hoy  credited  on  the  mortgage,  and  to  have  any 
part  of  the  mortgaged  premises  held  by  Bramhall,  or  sold 
by  him  after  the  deeds  to  Kinne,  sold  first,  to  pay  the  bal- 
ance due  on  the  complainant's  mortgage. 

There  is  no  rule  of  law  or  equity  that  prevents  a  creditor, 
holding  several  collateral  securities,  from  disposing  of  any 
of  them,  or  returning  any  of  them  to  the  debtor,  without  the 
necessity  of  inquiring  whether  there  are  any  claims  on  either 
of  them  by  subsequent  creditors;  and  such  disposition  or 
r<iturn  will  not  aS*ect  the  creditor's  right  to  the  security  re* 
tained.     In  the  case  of  a  subsequent  mortgage  upon  pari  of 
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the  mortgaged  premises,  a  release  of  the  part  not  mortgaged 
^ill  not  affect  the  priority  of  the  mortgage  on  the  other  part, 
Unless  the  mortgagee  had  actual  notice,  at  the  time  of  the 
release,  of  the  existence  of  the  subsequent  mortgage ;  con- 
Btructive  notice  from  recording  or  registry,  is  not  suflScient 
to  postpone  him. 

In  this  case,  the  validity  of  the  bank  mortgage  CiUinot  be 
afiected  by  any  disposition  of  the  other  collaterals,  as  it  is 
not  alleged  or  shown  that  the  officers  of  the  bank  knew  or 
had  any  notice  of  the  lien  of  the  defendants.  I  do  not  mean 
to  say  that  it  would  be  affected  with  such  knowledge. 

This  mortgage  was  given  and  held  as  collateral  security 

for  the  debt  of  Bramhall  to  the  bank.     It  was  held  in  no 

sense  as  a  pawn  or  pledge,  and  if  the  bank  had  sold  it,  they 

nnust  have  accounted  to  Bramhall  for  the  face  of  the  security, 

and  not  merely  for  the  price  received.     Being  held  as  col- 

liitoral  security,  if   that  debt  was  paid    by  Bramhall  the 

rnortgage  would   be  satisfied,  and  the  defendant,  Worthing- 

"ton,  would  hold  free  from  the  lien.     Bramhall  had  paid  all 

the  debt,  except  if  10,000,  at  the  time  of  the  transfer  to  Hoy, 

and  has  paid  $2500  of  the  debt  since.     So  the  only  amount 

unpaid  to  be  recovered  on  this  mortgage  is  $7500,  and  the 

interest  on  it.     Hoy  paid  that  sum  for  the  assignment,  and 

the  bank  credited  it  on  Bramhall's  note  for  .$10,000,  and,  by 

Agreement  of  all  parties,  retained  Bramhall's  note  for  the 

balance  of  $2500,  which  he  afterwards  paid.    It  is  not  neces- 

sjiry  here  to  consider  whether  a  good  assignment  of  this 

Hiortgatre,  for  the  lull  amount   mentioned  in  it,  could  not 

have  been  made  by  an  agreement  with  Bramhall  and  the 

pHftiea  to  the  assignment,  that  Hoy  should  give  the  lull 

^UQouut,  by  paying  to  the  bank  $7500  in  CiU^h  and  crediting 

■Dt-amball  $2500  on  his  unsecured  indebtedness,   the  bank 

^kiug  Bramhall's  unsecured  note  for  the  balance.     No  such 

Agreement  w?is  made.    As  it  is,  Bramhall  has  paid  one-fourth 

^1  this  debt,  and  he  is  now  called  on  to  pay  the  whole.     If 

^^  had  agreed  to  the  transaction  in  this  shape,  it  would  be 

clearly  usurious  and  void.    A  mortgagee  may  sell  a  mortgage 
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k 


a:  arij  vrly^  *o?Ijx  iL5  fioe,  ba:  if  :he  3,acrifice  is  paid  by  the 
mor-.g-i^or.  anl  this  is  known  to  the  assignee  at  the  limey  it 

Is  a  rn-=rrr:  -xver  for  ii?urv. 

Thr:  mori^xtZ-'i  in  :he  hati'is  of  the  complainant,  as  against 
'^orthiLztori,  otn  only  be  a  li'^n  for-$7o«A»,  with  interest,  the 
or*:v  rar:  o:  the  mortiraire  d-.bt  due  at  the  date  of  the  deed 
:o  K:r*te  r.ow  utir  *:•]. 

* 

Theoiiu^e  in  the  d?e«i5  to  Kinne,  *' subject  to  the  pay- 
ment ot*  a!I  livQf?  now  on  said  premises. "  cannot  bo  construed 
ifito  a  -oveiiir*:  to  pay  the  jiens.  It  is  only  a  limitation  of 
the  coven^nt.s  o:  warnntv,  and  ajainst  ••noiimbrances.  The 
e'i'*:t  o:  fjuoh  a  d-e  1  is  the  s;ime  as  that  of  a  deed  of  bargain 
anl  riie  of  part  of  raorLi:\ir*xi  premises:  it  makes  the  part 
oonveyed,  s'.;bi»'Ct  to  its  projH:*r  j«roportion  of  the  encum- 
f  ran-ies.  The  rule.  ihiU  the  part  of  mortiraged  premises  last 
conveyed  mu-t  be  hrst  soM,  only  apj'ii'.-s  where  the  convey- 
aiices  ar*;  hv  -jeed^.  with  warnmiv  or  covenants  asrainst  en- 
cumbrari'>rs.  Arj<l.  in  this  case,  ;he  chu.ise  above  mentioned 
♦.'X[^r•^<s!y  provi«h,'S  tor  the  [xiym'-nt  of  lit.Mis  by  the  lots  con- 
vey^••l  to  Kinn*-'.  Bramhill  had  the  riizht  and  the  power  in 
'-.onV'-vin''  thvse  lots,  either  absolutelv,  or  bv  way  of  mort- 
LMire,  tu  stipuhite  that  they  should  boar  thnir  part  of  the 
Imhk  inortirage  claim,  so  as  to  relieve,  to  that  extent,  the 
'*ots  r',tfiinerl  by  him,  in  order  that  he  miirht  have  something 
wh'.-nrwith  to  pay  or  secure  his  otii'T  creditors.  With  this 
expr«,'ss  provision,  Worthington's  situation  or  equity  is  no 
rtronixer,  because  he  is  a  morti^airee  whom  Bramhall  is  bound 
to  pay  out  ot  any  of  his  property.  Worthington  is  entitled 
to  hive  rrt'lite-l  on  the  morti^acje  of  the  comi»lainant,  so  much 
*ii  til'.-  sum  received  1)V  II«jv  on  the  release  of  the  five  lots  as 
;.-  tii'.'.r  proportionate  share  of  that  mortgag«j  debt.  The 
'X':*--';  over  that  amount  is  the  amount  due  to  Bramhall,  as 
llie  [»ri';  *  of  his  e'piiLy  of  redemption  in  those  lots,  which 
ji  i  h;id  ;i  ri^ht  to  s«'ll  and  appropriate. 

h  must  he  referred  to  a  master  to  ascertain  the  value  of 
the  several  pare-ils  of  the  mortgaged  premises  held  by  the 
several  defendants,  and  of  the  lots  so  rele<ised,  and  the  amount 
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due  upon  the  mortgage,  that  the  part  of  the  mortgage  money 
due  from  each  owner  may  be  paid  by  him,  or  his  premises 
sold  therefor. 

The  deed  to  Kinne,  having  been  given  as  a  mortgage, 
Worthington  must  be  treated  as  a  mortgagee.  As  his  mort- 
gage includes  lots  not  in  the  complainant's*  mortgage,  it  is 
claimed  that  he  must  resort,  to  those,  before  he  can  compel 
the  complainant  to  credit  any  of  the  proceeds  of  the  five  lots 
released  on  thi.s  mortgage.  The  rule  of  equity  in  such  case, 
will  not  require  such  mortgagee  to  tile  a  cross- bill.  When 
a  mortgagee,  having  two  securities  to  which  to  resort,  pro- 
ceeds against  a  subsequent  encumbrancer  having  only  one, 
he  may,  in  certain  cases,  be  compelled  to  exhaust,  first,  his 
remedy  against  the  security  on  which  bo  alone  has  a  lien ; 
but  when  ho  is  proceeded  against,  there  is  no  precedent,  and 
there  ought  to  be  none,  to  preclude  him  from  setting  up  his 
claim  in  ibe  suit  into  which  ho  is  dragged  ;  but  in  such  Ciise 
the  remedy,  if  any  ought  to  be  had,  is  by  subrogating  the 
party  having  but  one  security  to  the  rights  of  the  other  in 
bis  second  security,  after  his  own  debt  is  paid  in  full. 


Hand  and  wife  va.  Jacobus  and  wife. 

Whore,  pending  a  suit  by  a  husband  and  wile,  for  the  specific  perform- 
ance of  an  agreement  to  convey  real  estate  to  the  wife,  the  wife  die»,  and 
her  children  have  not  been  made  complainants,  and  thrre  is  no  order  that 
the  suit  should  proceed  in  the  name  of  the  surviving  complainant,  no  de- 
cree can  be  made. 


Argued  on  bill,  answer,  and  proofs,  by  Mr,  Vatiatta,  for 
complainants,  ex  parte. 

The  Chancellor. 

The  bill  was  filed  by  Hand  and  wife,  to  compel  the  specific 
perforuiaQce  of  an  agreement  to  convey  a  house  and  lot  to 
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Mrs.  Hand.  It  is  alleged  thsit  the  money  paid  to  defendant 
was  the  bounty  money  of  the  husband,  handed  over  by  him 
to  the  wife,  to  buy  a  house  for  herself  and  family.  Pending 
the  suit,  Mrs.  Hand  hjis  died ;  her  children  have  not  been 
made  complainants,  nor  has  any  order  been  made  that  the 
suit  should  proceed  in  the  name  of  the  surviving  complainant. 
The  agreement  was  to  convey  to  Mrs.  Hand;  the  relief 
prayed  wjis  a  conveyance  to  her.  Under  the  case  made  in 
the  bill,  and  by  the  proof,  it  c<vn  only  be  decreed  to  her,  or 
her  heirs-at-law.  In  the  present  situation  of  the  cause,  no 
decree  Ctin  be  made  on  the  merits. 


Herrick  v8.  Kino  and  others. 

By  a  statute  of  New  York,  any  mortgage  on  canal  boatfl,  or  a  copy 
thereof,  is  required  to  ho.  filed  in  the  ollice  of  the  auditor  of  the  canal  de- 
partment, and  within  tliirty  <lays  next  preceding  a  year  from  the  filinj^ 
thereof,  a  copy  is  required  to  be  again  filed,  or  the  mortgage  •ishall  bo  void 
as  against  the  creditors  of  the  mortgagor,  or  subsequent  purchasers,  or 
mortgagees  in  good  faith  : 

Held — upon  a  bill  to  foreclose  such  a  mortgage,  the  second  copy  whereof 
was  not  filed  till  after  the  year  had  elapsed,  that  tlie  mortgage  was  valid 
as  against  attachments  sued  out  in  this  state,  aftor  the  actual  filing  of  the 
second  copy,  for  wages  due  hands  on  the  boat  accrued  since  such  filing, 
but  must  be  postponed  to  wages  accrued  before  the  re- filing,  as  well  before 
as  after  the  default. 


On  motion  to  dissolve  an  injunction,  upon  answers  filed. 

Mr.  J.  a.  Hardenbcrghj  in  support  of  the  motion. 
Mr.  Ransom  J  contra. 

The  Chancellor. 

The  defendants,  Goodman,  Porter,  and  Harris,  on  the  2d 
of  November,  1867,  each  sued  out  an  attachment  iu  the  court 
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for  the  trial  of  small  causes,  against  the  defeudant,  King,  for 

Wages  due  them  as  hands  upon  a  canal  boat  of  King,  called 

the  Thomas  Mullhall,  which  had  been  brought  by  them  to 

Jersey  City  on  that  day ;  by  these,  the  boat  was  attached 

by  the  defendant,  Onslow,  as  constable. 

The  complainant  filed  his  bill  to  foreclose  a  chattel  mort- 
gage held  by  him  on  the  boat,  given  by  King  to  secure  the 
purchase  money  of  the  boat,  which  was  sold  by  him  to  King. 
The  mortgage  was  dated  August  18th,  1866.     He  alleged, 
in  his  bill,  that  he  had,  shortly  before  the  bringing  of  the 
boat  in  this  state,  taken  possession  of  it,  pursuant  to  a  clause 
in  the  mortgage,  and  that  the  defendants,  Goodman,  Porter, 
and  Harris,  had  taken  the  boat  from  his  possession,  and 
brought  it  into  this  state  from  the  state  of  New  York. 

These  defendants,  by  their  answers,  deny  that  the  com- 
plainant ever  had  possession  of  the  boat  since  he  sold  it  to 
King,  or  that  they  took  it  from  his  possassion,  but  own  that 
t«hey  brought  it  to  this  state  to  receive  a  load  of  coal,  as  re- 
"^urn  freight,  for  the  benefit  of  the  owner,  King,  who  was 
^leir  employer.     The  defendant,  Harris,  claims  that  King 
^wed  him  for  wages  for  services,  from  the  13th  day  of  April 
^0  November  2d,  1867,  at  the  rate  of  $25  per  month,  except 
^ight  days  lost  time,  subject  to  a  credit  of  $59  paid  him  on 
Account.     The  other  two  defendants  claim  for  wages  from 
October  19th,  to  November  2d,  1867.    All,  in  their  answers, 
^^er  that  they  and  King,  and  the  complainant,  resided  in  the 
^^te  of  New  York,  where  this  boat  belongs.     They  admit 
^liat  the  boat  was  sold  by  complainant  to  King  and  mort- 
gaged, as  in  the  bill  stated.     They  admit  that  a  copy  of  the 
Mortgage  was  filed  in  the  office  of  the  canal  auditor  on  the 
23d  day  of  August,  1866,  but  deny  that  a  second  copy  was 
filed,  as  alleged  in  the  bill,  within  thirty  days  before  the  ex- 
piration of  the  year,  and  say  that  the  second  copy  was  not 
filed  until  the  30th  day  of  August,  1867 ;  and  these  allega- 
tions are  supported  by  affidavits  annexed  to  the  answer. 

They  also  answer,  that  by  a  sUitute  of  New  York,  passed 
-^pril  15th,  1864,  and  still  in  force,  any  mortgage  on  canal 
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boats,  or  a  copy  thereof,  is  required  to  be  filed  in  the  office 
of  the  auditor  of  the  canal  department,  and  within  thirty 
days  next  preceding  a  year  from  the  filing  thereof,  a  copy  is 
required  to  be  again  filed,  or  the  mortgage  shall  be  void  as 
against  the  creditors  of  the  mortgagor,  or  subsequent  pur- 
chasers, or  mortgagees  in  good  faith. 

The  real  question  is,  whether  this  mortgage,  which  was 
re-filed  before  either  of  the  attachments,  is  valid  as  against 
these  defendants. 

As  the  question  relates  to  the  sale  of  personal  property, 
at  the  time  of  the  transaction  in  the  state  of  New  York,  and 
the  parties  are  all  residents  in  that  state,  and  the  interest  of 
no  resident  of  New  Jersey  is  affected,  the  question  must  be 
determined  by  the  laws  of  New  York.  Stort/  on  Coiifi.  of 
Laws,  §  387-8. 

The  courts  of  New  York  have  settled  the  construction  of 
this  act,  by  their  decisions  on  the  act  of  that  state,  passed  in 
1833,  concerning  chattel  mortgages,  in  almost  the  same 
words  asthis  act. 

They  have  determined  that  the  re-filing  of  a  copy  of  such 
mortgnge,  after  the  expiration  of  the  time  in  w^hich  such 
filing  is  required,  revives  the  mortgage,  and  makes  it  good 
against  all  subsequent  creditors,  purchasers,  and  mortgagees, 
but  that  it  is  subject  to  the  claims  of  purchasers  and  mort- 
gagees whose  rights  accrued  during  the  default,  and  to  the 
rights  of  all  creditors  whose  debts  were  contracted  before 
the  re-filing,  as  well  those  contracted  before  the  default  as 
after;  and  that  it  is  not  necessary,  to  entitle  creditors  to  the 
protection  of  this  act,  that  their  debts  should  have  become 
liens  by  judgment  or  atUichment  before  the  re-filing,  if  they 
have  been  made  liens  before  the  question  arises.  Thompson  v. 
Van  Vechten,  27  iV;  Y.  E.  682  ;  Swift  v.  Hart,  12  Barb.  530. 

It  is  not  necessary  that  I  should  concur  in  this  as  a  correct 
exposition  of  the  statute  of  that  state;  it  is  enough  for  me 
to  know  that  it  is  the  construction  adopted  by  its  courts. 
This  makes  the  law  of  New  York  which  governs  the  case. 
The  attachments  of  the  defendants,  Goodman  and  Porter, 
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are  subject  to  the  mortgage  of  the  complainant,  and  so  much 
of  the  debt  of  Harris  as  accrued  since  the  30th  of  August 
most  be  postponed  to  the  complainant;  the  residue  must  be 
first  paid. 

The  motion  to  dissolve  the  injunction  by  the  defendants, 
Groodraan  and  Porter,  must  be  denied,  with  costs.  That  by 
"the  defendant,  Harris,  must  be  denied,  without  cost  on  either 
side.  The  receiver  must  be  continued)  and  may  sell  the  boat, 
3.nd,  upon  judgment  in  attachment  being  had  by  the  defend* 
a.nt  Harris,  must  pay  him,  out  of  the  proceeds  of  the  sale, 
so  much  of  his  claim  as  accrued  before  the  30th  day  of  Au- 
gust, less  the  sum  paid,  as  set  forth  in  his  answer. 


Kino  vs.  Storey  and  others. 


A  judgment  creditor,  purchasing  at  sheriflF'e  sale  under  his  judgment,  is 
^^ titled  to  have  a  mortgage  upon  the  property,  given  by  the  defendant  in 
^^ecution  in  embarrassed  circumstances,  set  aside  and  declared  void  as 
Against  such  purchaser,  on  the  ground  that  it  was  given  to  delay  and  de- 
^i"aud  creditors,  and  without  consideration. 


This  cause  was  brought  on  for  final  hearing)  and  argued 
"^pon  the  pleadings  and  proofs. 

Mr.  Weart,  for  complainant. 
Mr.  S.  Tutile,  for  defendants. 

The  Chancellor. 

On  the  10th  day  of  October,  1865,  Arthur  V.  Conover 
obtained  a  judgment  in  the  Supreme  Court  of  this  state 
against  the  defendant,  James  A.  Storey,  for  about  $2000. 
^'onover  assigned  the  judgment  to  the  complainant,  James 
King,  and  on  the  5th  day  of  July,  1866,  the  sheriflF  of  Passaic 
^unty,  by  virtue  of  an  execution  issued  upon  it,  sold  a  house 


84  CASES  IN  CHANCERY. 


King  V.  Storey. 


and  lot  of  Storey,  Id  the  village  of  Passaic,  to  the  complain- 
ant) and  gave  him  a  deed  for  the  premises.  They  were  sub- 
ject to  two  andisputed  mortgages,  for  $1500  each,  which 
King  has  since  paid,  and  also  to  a  mortgage  for  $1800,  to 
the  defendant,  Sarah  A.  Storey,  the  daughter  of  James  A. 
Storey.  The  object  of  this  suit  is  to  have  the  mortgage  to 
Sarah  A.  Storey  set  aside  and  declared  void  as  against  the 
complainant,  on  the  ground  that  it  was  given  to  delay  and 
defiraud  creditors,  and  was  without  consideration. 

The  defendants,  in  their  answer,  deny  that  the  mortgage 
was  given  to  delay  or  defraud  creditors,  or  that  it  was  with- 
out consideration,  and  set  up  that  James  A.  Storey  owed  his 
daughter,  Sarah,  the  amount  of  it,  for  services  in  his  family 
as  housekeeper.  The  answer  states,  that  after  Sarah  was  of 
age,  she  had  the  oflfer  of  a  situation  as  teacher  in  a  school  at 
Williamsburgh,  at  a  s;ilary  of  $500  per  annum,  and  deter- 
mined to  accept  the  offer,  and  leave  the  service  of  her  father ; 
that  her  mother  was  a  confirmed  invalid,  and  her  father  re- 
quested her  to  remain  and  take  care  of  her  mother  and  keep 
house  for  him,  and  agreed  to  pay  her  as  large  a  compensa- 
tion as  she  could  get  as  a  teacher ;  that,  on  these  terras,  she 
remained  in  his  service  for  over  ten  years  before  the  giving 
of  the  morigage  to  her,  and  that  it  was  given  in  fulfillment 
of  thiit  contract,  and  to  pay  for  these  services. 

The  only  question  in  the  cause  is,  whether  this  mortgage 
was  given  for  a  debt  due  from  Storey  to  his  daughter,  in  good 
faith,  or  whether  it  was  given  to  delay  and  defraud  creditors 
upon  this  claim,  got  up  as  a  pretence  for  that  purpose. 

The  summons  in  Couovers  suit  against  Storey  was  issued 
on  the  24th  of  August,  1865.  The  mortgage  was  drawn 
and  executed,  and  the  execution  of  it  acknowledged  be- 
fore a  commissioner  in  the  city  of  New  York,  although  both 
parties  resided  in  the  state  of  New  Jersey.  It  was  dated  on 
the  1st  day  of  August,  1865,  but  the  acknowledgment  was 
taken  on  the  25th  of  that  month,  the  day  after  the  issuing 
of  the  summons ;  and  ;is  the  commissioner  is  not  the  person 
who  drew  the  bond  and  mortgage,  and  is  the  subscribing 
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witness  to  both,  the  inference  is  very  strong  that  the  papers 
were  executed  at  the  date  of  the  acknowledgment,  which  was 
the  day  after  the  issuing  of  the  summons,  and  were  dated 
back  on  a  day  previous  to  the  commencement  of  the  suit. 
The  giving  of  the  mortgage  the  day  after  the  suit  was  com- 
menced, and  dating  it  back,  are  grave  circumstances  to  ex- 
cite suspicion. 

James  A.  Storey,  in  his  testimony,  states  that  he  went  to 
counsel  in  New  York  when  he  became  embarrassed,  and 
asked  if  he  could  not  transfer  this  property  to  his  wife,  as  he 
had  originally  intended;  that  he  was  told  that  a  transfer  to 
his  wife  would  look  suspicious,  and  that  it  would  look  better 
to  give  it  to  any  one  on  whom  he  could  depend  ;  that  he  told 
him  that  his  daughter  had  been  housekeeping  for  him,  and 
he  owed  her  money ;  that  the  counsel  then  told  him  he  would 
be  justified  in  conveying  to  his  daughter,  that  his  own 
father  had  done  the  same  thing  with  his  (the  counsel's)  sister. 
The  object  of  Storey,  and  his  only  object,  beyond  question, 
was  to  delay  and  defraud  his  creditors. 

The  daughter,  in  her  answer,  and  in  her  direct  testimony, 
says  that  she  had  an  offer  of  a  situation  as  school  teacher, 
with  a  yearly  salary  of  $500.  But,  on  cross-examination, 
she  shows  that  she  had  no  offer  at  all ;  that  the  only  fact  on 
which  her  statement  was  founded  was,  that  she  applied  to  a 
woman  in  Brooklyn,  since  dead,  to  inquire  if  a  situation  as  a 
teacher  could  be  had.  This  woman,  who  .was  the  wife  of  a 
'cbool  teacher,  told  her  that  she  thought  she  had  influence 
^procure  her  such  a^situation,  and  that  the  salary  would  V)e 
^^;  she  knew  of  no  situation  that  was  vacant,  but  sup- 
P^  she  could,  by  her  influence,  procure  it.  This  story 
'differs  entirely  from  the  sworn  statement  in  her  answer,  and 
from  her  direct  testimonv.  It  differs  in  the  substance  and 
P'th  of  the  whole  matter,  and  no  truthful  witness  would  from 
'^have  testified  that  she  had  received  and  declined  an  offer 
^^* situation  as  teacher,  at  $500  per  annum,  and  determined 
^  remain  in  the  service  of  her  father,  on  the  promise  of 
^^^  paid  as  well.     The  story,  if  not  inconsistent,  would  not 
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Vie  probable.  It  is  not  easy  aDVwhere  to  get  a  situation  for 
a  yoang  woman  of  twenty-one,  with  little  experience,  and  no 
reputation  as  a  teacher,  to  take  charge  of  a  school  as  a  prin- 
cipal, with  a  salary  of  $500  per  annum.  Her  only  experi- 
ence had  been  as  a  teacher  in  the  colored  orphan  asylum 
she  was  unable  to  remember  what  pay  she  received  there 
although  it  was  a  yearly  salary.  Both  she  and  her  fathei 
say  that  from  the  beginning  of  the  service  until  the  deliver} 
of  the  mortgage  nothing  was  paid  her.  She  kept  house,  anc 
her  clothing  was  furnished  and  other  expenses  were  paid  foi 
by  her  father,  at  least  to  a  considerable  extent,  and  no  charg* 
was  made  and  no  account  kept,  and  nothing  was  ever  8ai< 
about  settlement  or  pay,  nor  was  the  bargain  ever  referred  t 
between  them.  On  one  occasion,  she  requested  her  fathe 
to  make  some  settlement  on  her,  that  she  might  not  be  en 
tirely  dependent  on  her  brothers;  but  this,  the  only  convei 
sation  ever  had  on  the  subject,  does  not  appear  to  have  mad 
any  reference  to  the  supposed  bargain.  No  account  or  ca] 
culation  was  had  before  the  mortgage,  and  the  first  notia 
so  far  as  appears,  that  she  had  of  this  mortgage  having  bee 
given,  or  being  intended,  was  when  her  father  handed  it  t 
her  upon  coming  home  from  New  York,  where  it  had  bee 
drawn  and  executed,  as  stated  above.  From  the  whole  ev 
dence  as  to  the  manner  in  which  she  lived  with  her  fathc 
and  went  about  to  other  places,  it  is  impossible  to  belies 
that  it  was  understood  by  her  or  her  father  that  she  W€ 
serving  on  wages,  or  that  this  mortgage  would  ever  ha\ 
l>een  executed,  except  to  ward  oflF  the  father's  creditors. 

This  mortgage  must  be  set  aside,  declared  void,  and  cai 
celed,  as  given  to  defraud  creditors,  and  without  any  sufficiei 
consideration. 
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BooRAEM  and  others  vs.  "Wells  and  others. 

1.  Where  the  answer  of  one  of  several  defendants  objects  to  a  bill  for 
want  of  proper  parties,  and  the  controversy  as  to  that  defendant  is  settled 
before  the  final  hearing,  the  objection  will  be  disregarded. 

2  If  execntors  are  alleged  to  have  sold  lands  to  two  different  person^*, 
at  different  times,  without  any  connection  in  the  transaction,  it  is  no  valid 
objection  to  a  bill  to  set  aside  the  sale  to  one  of  them,  that  the  other  ven- 
dee is  not  made  a  party.  It  would  be  multifariousness  to  blend  the  two 
matters  in  one  suit. 

3.  In  a  suit  to  set  aside  a  conveyance  to  a  trustee  to  hold  in  trust  for 
one  person  for  her  life,  and  at  her  death  to  suoh  of  her  children  as  she 
may  appoint,  such  children  as  the  cestui  qus  trtut  may  have,  are  not 
necessary  parties,  their  interest  is  too  uncertain  and  contingent. 

4.  If  a  will  direct  executors  to  sell  a  certain  tract,  after  the  death  of  a 
certain  legatee,  and  contain  no  other  power  of  sale,  a  sale  in  the  lifetime  of 
*ach  legatee  is  void. 

^-  A  direction  to  rent  out  the  house  and  lands  devised  for  the  use  of  a 
legatee  daring  his  life,  and  to  make  such  other  arrangement  as  the  execu- 
tors might  deem  expedient  for  his  support  on  the  same,  does  not,  by  impli- 
cation, gi\y  the  executors  power  to  sell. 

^'  Upon  a  hearing  on  bill  and  answer  only,  the  statements  in  the  answer 
most  be  taken  as  true,  without  regard  to  their  improbability. 

'•  An  auction  sale  by  executors,  and  a  conveyance  in  execution  of  it,  on 
*hich  no  money  is  paid,  but  made  to  carry  out  an  arrangement  in  itself 
unlawful,  will  be  set  aside,  and  a  conveyance  without  consideration  to 
tftird  parties  to  carry  out  that  illegal  arrangement,  will  be  set  aside. 

^-  If  a  bona  fidt  purchaser  obtains  title  through  one  who  buys  at  a  sale 
by »  trustee  or  executor,  so  conducted  as  to  be  voidable  by  the  ctiiuu 
9u<{ru4^  aQ^  has  no  notice  of  the  facts  which  constitute  the  illegality,  his 
title  will  not  be  set  aside,  although  in  the  deed  through  which  he  claims,  it 
^PP^rs  that  another  tract  was  by  it  illegally  conveyed. 


This  cause  was  heard  upon  bill  and  answer. 

•Jfr.  C  Parker,  for  complainants. 

Complainants  sue  to  set  aside  a  sale  of  land  made  by  the 
surviving  executrix  of  A.  Beach,  deceased,  whose  legatees 
they  are  a»  to  one-fourth  his  estate,  to  recover  their  share 
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of  personalty,  to  annul  letters  granted  to  the  executrix,  an 
appoint  a  trustee  to  carry  out  the  will.     They  urge — 

1.  The  sale  was  void.  The  power  given  by  the  will  t 
the  executors  was  only  to  be  executed  after  the  death  of  hi 
son  Evert.  The  last  codicil  in  nowise  changes  the  originaU 
granted  power.     Power  of  sale  must  be  dear. 

Power  of  sale  can  only  be  executed  at  the  time,  and  i 
the  manner  prescribed  by  the  tesUitor.  4  Kent's  Com,  33? 
and  note,  334;  Co.  Lit  113;  Cox  v.  Day,  13  East  118 
Wright  V.  Wakeford,  17  Ves,  454;  Blacklow  v.  Laws, 
Hare  40 ;  Champlin  v.  Jfaight,  7  Hill  245  ;  Richardson  i 
Sharpe,  29  Barb,  222. 

Though  the  want  of  power  extended  only  to  the  northeai 
portion  of  the  farm,  the  sale  of  the  other  part  is  likewise  voi( 
All  Wiis  sold  at  one  bid,  and  for  one  price.     The  matter 
indivisible. 

2.  The  sale  was  void.  It  was  no  sale.  The  trustee  reall 
bought.  It  was,  in  fact,  a  conveyance  by  the  then  sole  trai 
tee,  of  one  part  for  the  use  of  her  daughter,  the  other  fc 
her  own  use.  • 

A  trustee  cannot  buy  for  himself,  directly  or  by  any  shif 
The  cestui  que  trust  may  always  interfere,  Scott  v.  Garabl 
1  Stockt,  218-236;  Mulford^',  Bowen,  Ibid,  797;  Davoue  y 
Fanning y  2  Johns,  Ch,  H.  252  ;  Michoud  v.  Girod,  4  Hoi 
552;  Ex  parte  Bennett,  10  Ves,  381,  (Sumner  s  ed.,)  an 
cases  cited  in  note. 

3.  The  sale  is  void  for  irregularity  amounting  to  frauc 
Competition  cut  off,  with  consent  of  Wells  and  wife,  b 
making  sale  subject  to  the  provisions  of  the  will  respectinj 
Evert, 

Such  a  condition  could  not  be  lawfully  imposed.  It  was  i 
part  of  the  trust  to  manage  the  farm  for  the  support  o 
Evert,  and  as  to  surplus,  for  legatees.  The  executrix  coulc 
not  shift  the  duty. 

4.  The  circumstances  show  actual  fraud — that  is,  as  re 
gards  these  complainants. 

By  a  combination  of  the  other  parties  in  interest,  the] 
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just  made  a  new  will,  and  carried  out  a  plm  by  which  all 
got  their  shares,  except  the  complainants.  It  was  a  clear 
combination  to  defraud  the  Lyells. 

If  the  case  is  not  one  of  oppression  and  tyranny,  it  cer- 
tainly illustrates  the  greatest  forgetfulness  of  the  rights  of 
other8-.rrelatives  of  all,  beneficiaries  of  the  trustee. 

The  testator  was  wise.  He  left  two  hundred  acres,  with 
a  house,  to  support  one  imbecile  man.  The  executors  ac- 
cepted that  trust.  He  saw  it  was  more  than  enough.  He 
Siiid,  manage,  cultivate,  keep  in  order,  and  invest  surplus; 
then,  at  Everts  death,  sell  and  divide.  5ad  the  executors 
done  this,  what  a  difference  to  these  legatees.  Instead  of  this 
they  try  to  devolve  their  duty  on  another,  sell  the  land  for 
^hat  will  be  given  for  it  clogged  with  this  condition,  divide 
the  proceeds  among  their  confederates,  and  let  the  Lyells  go. 

A  proper  decree,  were  the  bill  so  filed,  would  be  to  esti- 
mate what  would  be  the  value  of  this  farm,  had  they  done 
their  duty,  and  made  them  pay  one-fourth  to  the  Lyell 
branch. 

5.  The  sale  should  be  set  aside,  a  new  trustee  appointed 
^  execute  the  will,  a  new  sale  had  of  the  northwest  part, 
and  accounts  should  be  taken  of  the  value  of  the  southeast 
P^rt,  and  one-fourth  be  paid  the  Lyell  branch. 

6.  Mrs.  Wells  has  no  equity  against  such  a  decree.  She 
^s  no  bona  fide  purchjiser  without  notice.  She  was  privy  to 
onr  rights  and  wrongs,  and  shared  all  risk  the  Lawrences  took. 
Even  were  she  not,  she  had  notice — constructive  and  actual. 

If  the  sale  and  purchase  were  without  collusion,  the  pur- 
chaser is  not  entitled  to  relief,  because  the  sale  was  made 
contrary  to  the  intention  of  the  testator,  who  gave  the  power 
of  sale.  Reid  v.  Shergold,  10  Ves.  381 ;  CockereU  v.  C holme- 
^,  1  Rus8  4-  My.  418. 

7.  Henry  C.  Kock  has  no  equity  against  complninanis. 
H«  had  constructive  notice  by  the  record.  He  is  ch«rge«l 
^ith  actual  notice,  and  makes  no  suflScient  denial.  Story's 
h  PL,  §  806;  1  Story'8  Eq.  Jut.,  §  400-410. 

H* 
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8.  As  to  the  personalty.  The  executors  of  Mrs.  Battoone 
are  responsible,  at  least  for  what  they  admit  came  to  her  hands 
—$3140. 

She  oannot  say  that  was  no  more  than  her  share.  Hav- 
ing accepted  the  trust,  she  cannot  abandon  to  others  all 
duty,  and  simply  take  care  of  herself.  This  would  be  gain- 
ing advantage  by  her  own  wrong. 

9.  Is  not  the  estate  of  Mrs.  Rattoone  liable  for  deficiencies 
on  general  principles  ? 

Letters  testamentary  of  A.  Beach  are  dated  October  2d, 
1828.  All  the  executors  filed  the  inventory — acting  jointly, 
swearing  jointly. 

What  did  not  Mrs.  Rattoone  receive  ?  Was  it  not  her 
duty  to  see  that  Mr.  Lawrence,  if  he  took  the  bulk  of  the 
property,  did  his  duty  ? 

Ought  she  not  to  have  seen  to  the  sale  of  ths  northwest 
part  of  the  farm,  and  the  proper  disposition  of  the  proceeds? 
2  Williams  on  Exrs,  {5th  Am,  ed.,)  1656;  Styles  v.  Ghir/y  1 
Mac,  df  G.  422,  433;  WUliam^  v.  Nixon,  2  Beav.  475; 
Booth  V.  Booth,  1  Beav.  125 ;  Lincoln  v.  Wright,  4  Beav. 
427. 

Mr.  P.  D.  Vroom,  for  defendants,  Wells  and  wife,  and  Kock. 
Mr.  Leupp,  for  defendants,  executors  of  Rattoone. 

The  Chancellor. 

The  bill  in  this  case  was  exhibited  by  Georgiana  Booraera, 
Sarah  Smedes,  and  William  Lyell,  three  legatees  under  the 
will  of  Abraham  Beach,  deceased.  It  asked  for  an  account 
of  his  estate  from  the  defendant  Cornelia  B.  Lawrence,  the 
surviving  executrix,  and  the  defendants  Wells  and  Leupp, 
the  executors  of  Hannah  Rattoone,  deceased,  one  of  the  ex- 
ecutors of  the  will.  It  also  sought  to  set  aside  a  sale  made  by 
Cornelia  B.  Lawrence  as  executrix,  of  the  real  estate  of  Beach, 
now  held  in  part  by  Thomas  L.  Wells,  as  trustee  lor  his 
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wife,  Julia  Wells,  and  in  part  by  the  defendant  Henry  C. 
Kock,  who  had  mortgaged  it  to  the  defendant  Smock. 

Abraham  Beach,  by  his  last  will,  dated  April  12th,  1823, 
devised  all  his  estate,  real  and  personal,  to  his  executors,  in 
trust  for  the  purposes  of  his  will. 

He  gave  the  part  of  his  farm  northeast  of  the  turnpike 
road,  by  which  it  was  intersected,  with  the  personal  prop- 
erty upon  it,  for  the  use,  residence,  and  support  of  his  daugh- 
ter, Hannah  Rattoone,  and  his  son,  Evert,  so  long  as  they 
should  remain  single ;  and  gave  the  sole  direction  and  man- 
agement of  it  to  his  daughter  Hannah.  After  the  decease 
of  Evert,  he  directed  his  executors  to  sell  that  land  and  per- 
8oaal  property,  and  to  pay  to  Hannah  Rattoone,  Cornelia  B. 
Lawrence,  and  Maria  Carter,  his  three  daughters,  each  one- 
fourth  of  the  proceeds ;  the  remaining  fourth  he  gave  to  the 
8even' children  of  his  deceased  daughter,  Ann  C.  Lyell,  to 
vit,  Abraham,  Georgiana,  Thomas,  John,  Ann,  Sarah,  and 
William,  the  same  to  be  invested  by  his  executors,  and  com- 
pounded, until  the  youngest,  which  was  William,  should  be 
twenty-one,  and  then  to  be  paid  to  such  as  might  then  be 
living. 

The  residue  of  his  farm,  southwest  of  the  turnpike  road, 
he  requested  his  executors  to  sell  as  soon  after  his  death  as 
Diight  be  convenient,  and  disposed  of  the  proceeds  in  the 
^nae  manner.  His  sons-in-law,  Isaac  Lawrence  and  Abiel 
Carter,  and  Hannah  Rattoone,  were  appointed  executors. 

By  the  first  codicil,  dated  December  22d,  1823,  he  directed 
if  Hannah  should  die  before  Evert,  that  the  property  given 
to  them  for  their  support  should  be  matiaged  by  the  execu- 
tors for  the  support  of  Evert,  during  his  life,  and  the  sur- 
plus income  should  pass  into  the  residue  of  his  estate.  He 
*l8o  appointed  his  daughter,  Cornelia  Lawrence,  a  co-execu- 
trix, giving  to  them  full  power  to  sell  and  convey  his  real 
estate,  as  in  his  will  was  already  given. 

By*  second  codicil,  dated  May  23d,  1825,  reciting  that  he 
had  directed  his  lands  northeast  of  the  road  to  be  sold  on 
the  death  of  Evert,  he  altered  these  directions  for  a  sale  on 
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that  event,  so  far  as  to  leave  it  in  the  election  of  Hann^^' 
to  have  the  same  then  soldy  or  to  occupy  the  same  for  h< 
life.     He  also  appointed  Maria  Carter  co -executrix  of  h 
will,  giving  to  the  executors  full  power  to  sell  and  convey  h 
real  estate  according  to  the  directions  and  for  the  purposes 
his  said  wiU  and  codicils. 

By  a  third  codicil,  dated  November  16th,  1827,  recitim.  J 
the  death  of  his  daughter,  Maria  Carter,  he  gave  her  fourt*  i 
of  the  proceeds  of  the  sale  of  his  lands  to  her  three  childrec^j 
and  directed  that  in.  the  event  of  Evert  surviving  Hannab, 
his  executors  should  rent  out  the  house  and  lands  annexeci 
to  it,  or  make  such  other  arrangement  in  regard  to  the  sarne 
as  they  might  deem  expedient,  providing,  however,  for  the 
comfortable  support  of  Evert  on  the  same. 

The  testator  died  in  1828,  and  his  will  and  codicils  were 
proved  October  28th  of  that  year,  and  probate  grafted  to 
Isaac  Lawrence,  Cornelia  B.  Lawrence,  and  Hannah  Rat- 
toone.  Isaac  Lawrence  died  in  1841,  and  Hannah  Rattooue 
in  1848. 

William  Lyell  became  of  age  in  1840,  before  which  his 
sister  Ann  had  died.  John  H.  Lyell  conveyed  his  interest 
in  the  property  to  Isaac  Lawrence,  and  Abraham  Lyell  con- 
veyed his  interest  to  Georgiana  Booraem,  in  1825.  Thomas 
Lyell  died  intestate,  and  without  issue,  after  William  became 
of  age,  but  when  does  not  appear.  He  left  a  widow,  Jane 
B.  Lyell,  to  whom  administration  of  his  estate  was  granted, 
in  the  city  of  New  York,  where  he  resided  at  his  death. 

In  1848,  Hannah  Rattoone  died,  having  by  her  will  de- 
vised her  interest  in  this  property  to  the  def*^ndant,  Julia  B. 
L.  Wells.  Evert  survived  her,  and  is  a  defendant  in  this 
suit.  In  1853,  the  executors  conveyed  to  the  Raritan  and 
Delaware  Canal  Company,  which  had  constructed  a  canal 
across  the  farm  northeast  of  the  road,  che  land  occupied  by  the 
canal.  After  the  death  of  Mrs.  Rattoone  an  arrangement 
was  made  by  some  members  of  the  family  with  the  defend- 
ant, Julia  Wells,  that  if  the  whole  farm  should  be  conveyed 

her  hosband,  to  be  held  in  trust  for  her  and  her  children, 
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she  would  assume  the  care,  support,  and  maiutenance  of 
Evert  upon  the  same,  as  directed  by  the  will  of  Abraham 
Beach.  She  had  lived  upon  it  with  her  aunt,  Mrs.  Rattoone, 
and  in  pursuance  of  this  arrangement  returned  to  the  farm 
in  the  spring  of  1849,  having  left  in  1848,  upon  the  death 
Mrs.  Rattoone.  In  July,  1849,  the  whole  farm  was  sold  at 
auction  to  William  B.  Lawrence,  a  grandson  of  the  surviving 
executrix,  for  $6000.  The  sale  had  been  properly  adver- 
tised, was  held  at  Somerville,  some  miles  distant,  and  was 
attended  by  several  persons,  but  no  one  bid  except  the 
purchaser.  At  that  time,  the  complainants  and  their  brothers, 
Abraham  and  Thomas — if  Thomas  was  still  living — were 
entitled  to  five-sixths  of  one-fourth  of  the  proceeds  of  the 
property;  Cornelia  B.  Lawrence  was  entitled  to  one-fourth; 
Julia  Wells  to  one-fourth;  William  B.  Lawrence  was  entitled 
to  the  fourth  given  to  the  children  of  J^Iaria  Carter,  who 
had,  in  May  and  June,  1849,  conveyed  their  interest  to  him. 
It  does  not  appear  to  whom  the  one-twenty-fourth  assigned 
hy  John  Lyell  to  Isaac  Lawrence  then  belonged. 

The  sale  was  made  subject  to  the  trusts  and  provisions  in 
the  will  of  Abraham  Beach,  in  favor  of  Evert,  which  pro- 
vision was  inserted  in  the  deed,  which  also  excepted  the  part 
hefore  conveyed  to  the  canal  company.  This  deed  was  dated 
Jttly  23d,  1849,  and  was  for  the  consideration  of  $6000. 
William  B.  Lawrence,  by  deed  dated  July  24th,  J  849,  con- 
veyed to  Thomas  L.  Wells,  the  whole  farm  except  the  fifty- 
B€ven  acre  tract  afterwards  conveyed  to  Cornelia  B.  Lawrence. 
The  consideration  of  this  deed  was  one  dollar.  No  proviso 
for  the  support  of  Evert  was  inserted,  and  it  was  in  trust 
for  Julia,  the  wife  of  the  grantee,  during  her  life,  and 
*^her  death,  in  trust  to  convey  to  such  of  her  issue  as  she 
should  appoint,  and  failing  such  appointment,  to  all  her  sur- 
viving issue. 

William  B.  Lawrence,  by  deed  dated  December  24th, 
1849,  conveyed  the  fifty-seven  acre  tract,  which  was  south- 
west of  the  turnpike,  to  Cornelia  B.  Lawrence.  The  con- 
wderation  was  $1500.    The  first  two  deeds  were  acknowledged 
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on  the  9th  of  January,  1850,  after  the  date  of  the  deed  U 
Cornelia  B.  Lawrence,  which  was  acknowledged  April  29th 
1850.  No  consideration  was  paid  by  W.  B.  Lawrence  fo 
the  conveyance  to  him,  and  none  by  Wells  or  his  wife  fo 
the  conveyance  to  her;  nor  was  any  agreement  or  stipula 
tion  made,  except  the  proviso  in  the  deed  to  W.  B.  Lavi 
rence,  for  the  support  of  Evert  on  the  farm. 

The  fifty-seven  acre  tract,  conveyed  to  Cornelia  B.  La^ 
rence,  was  for  the  price  of  $1500,  being  one-fourth  part  c 
the  $6000,  the  price  of  the  whole,  and  may  be  presumed  t 
be  in  payment  of  her  share.  The  purchaser,  William  I 
Lawrence,  was  entitled  to  one-fourth,  and  one-fourth  b< 
longed  to  Mrs.  Wells,  to  whom  the  residue  of  the  farm  w£ 
conveyed  for  one  dollar.  All  parties  interested,  except  th 
complainants  and  those  whom  they  represent,  received  compel 
sation,  or  took  part  in  the  proceedings  of  sale.  They  alon 
took  no  part  in  it,  and  received  none  of  the  property  or  pre 
ceeds  of  sale.  Cornelia  B.  Lawrence  conveyed  her  fift) 
seven  acre  tract  to  the  defendant  Kock,  who  mortgaged  it  t 
Smock,  another  defendant. 

The  bill  charges  that  the  sale  of  the  part  northeast  of  th 
turnpike  was  void,  because  the  executors  had  no  power  t 
sell  until  after  the  death  of  Evert,  and  that  the  sale  of  tl 
whole  w<\s  void,  because  it  was  not  a  real  bona  fide  sale,  bi 
a  scheme  got  up  between  the  parties  to  it  to  transfer  pa: 
of  the  property  to  Cornelia  B.  Lawrence  who  could  not  pu 
chase  at  her  own  sale,  and  to  transfer  the  residue  to  h( 
daughter,  for  a  nominal  consideration,  and  to  defraud  tl 
complainants  out  of  their  rights.  The  bill  prays  that  tl 
sale  to  William  B.  Lawrence  may  be  set  aside  and  declare 
void,  that  the  surviving  executrix  may  be  removed  as  truj 
tee,  and  a  new  one  appointed  to  sell  the  property  as  directc 
by  the  will. 

Three  answers  were  filed — one  by  Wells  and  wife,  one  I 
the  executors  of  Hannah  Rattoone,  and  one  by  Kock.  Tb€ 
deny  actual  fraud  in  the  sale,  or  that  the  sale  was  made  1 
vest  title  to  any  part  in  the  executrix,  and  say  that  the  sa 
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to  her  was  an  after  thought,  not  contemplated  at  the  time  of 
the  sale  by  her ;  that  they  believe  the  price  of  $6000  was 
the  full  fair  value  of  said  lands.  They  state  that  Wells  and 
wife  have  entered  upon  said  lands,  and  expended  large  sums 
of  money  in  the  improvement  of  the  same,  and  have  main- 
tained Evert  upon  the  same ;  that  the  defendant  Kock  is 
a  fair  bona  fide  purchaser,  for  a  valuable  consideration, 
without  notice  of  the  facts  from  which  fraud  is  attempted  to 
he  inferred,  and  that  the  complainants,  by  their  silence  after 
knowledge  of  the  sale,  acquiesced  in  the  same,  and  are 
hound  by  that  acquiescence.  The  answer  of  the  executors  of 
Rattoone  objects  to  the  bill  for  want  of  proper  parties,  al- 
leging that  the  canal  company,  John  H.  Lyell,  as  heir  of 
Thomas,  and  the  children  of  Julia  Wells,  are  necessary  parties. 

The  bill  was  filed  February  26th,  1857,  seven  years  and 
a  half  after  the  sale,  and  six  years  after  the  acknowledgment 
of  the  deeds — how  long  after  the  sale  came  to  the  complain- 
ants' knowledge,  does  not  appear.  The.time  is  not  sufficient, 
imder  these  circumstances,  to  bar  the  complainants  by  ac- 
quiescence, even  if  acquiescence  by  inaction  merely,  could 
in  any  case,  be  held  to  confirm  a  transaction  founded  on  ac- 
tual or  constructive  fraud,  in  favor  of  the  participators  in 
that  fraud.    Lewin  on  Trusts  [*641.] 

The  objection  for  want  of  proper  parties  was  taken  by  the 
answer  of  Rattooue's  executors  only.  The  only  relief  sought 
against  them  was  an  account  of  moneys  received,  or  that 
should  have  been  received.  On  the  argument,  counsel  on 
wih  sides  stated  that  these  accounts  were  disposed  of  by 
agreement,  and  no  question  as  to  them  remained  in  the 
present  suit.  Therefore,  the  objection,  so  far  as  depends  upon 
their  answer,  does  not  now  exist. 

But  the  court,  at  the  hearing,  may  object  for  want  of 
proper  parties,  provided  full  justice  cannot  be  done  in  the 
flatter  in  question  without  such  parties  being  brought  in. 

First,  as  to  the  canal  company :  they  are  not  proper  par- 
ties to  a  suit  for  the  relief  here  sought,  which  is  to  set  aside 
^  sale  of  July,  1849.     The  conveyance  to  the  canal  com- 
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pany  may  be  good ;  if  that  is  illegal  and  fraudulent,  it  wouk 
have  made  the  bill  multifarious  to  have  joined  that  matte: 
ih  it. 

As  to  John  H.  Lyell,  his  interest  depends  upon  the  ques 
tion  whether  his  conveyance  to  Isaac  Lawrence  was  befon 
the  death  of  Thomas;  if  it  was,  John  has  no  interest.  Th 
fact  which  would  make  him  a  necessary  party  is  not  alleged 
and  cannot  be  presumed  for  that  purpose. 

The  interest  of  the  children  of  Julia  Wells  is  too  con  tin 
gent  and  remote  to  make  them  necessary  parties ;  none  o 
them  may  survive  her;  she  may  make  an  appointment  ii 
favor  of  a  grapdchild,  or  a  child  yet  unborn.  Their  interes 
is. almost  as  uncertain  as  that  of  the  heir  of  a  tenant-in-fee 

The  first  question  is,  as  to  the  sale  of  the  part  of  the  farri 
northeast  of  the  road,  on  which  the  dwelling-house  and  prin 
cipal  improvements  are.  The  only  power  of  sale  is  derivec 
from  the  will,  which,  in  giving  the  power,  expressly  direcU 
that  it  shall  be  after  xhe  death  of  Evert.  It  is  well  settled 
that  a  power  to  sell  must  be  strictly  executed  in  regard  tc 
time,  as  well  as  all  other  particulars,  when  express  direction? 
are  given.  4  Kent's  Com,  333-4;  Co.  Lit  113;  1  Sitg.  or 
Powers  334  ;  Cox  v.  Day,  13  East.  118;  Wright  v.  Wakeford 
17  Ves.  454;  Blacklow  v.  Laws,  2  Hare  40;  Richardson  v 
Sharpe,  29  Barb.  222;  Egertons  Admr  v.  Conkliji,  2t 
Wend.  224. 

It  is  contended  that  the  provision  in  the  third  codicil 
which  directs  the  executors,  **in  the  event  of  Evert  surviv 
ing  Hannah,  to  rent  out  the  house  and  lands  annexed  to  it 
or  to  make  such  other  arrangement  as  they  might  deem  ex 
pedient,  providing  for  the  support  of  Evert  on  the  same,' 
gives  a  power  of  sale,  by  implication.  I  do  not  think  thii 
provision  by  itself  could  be  construed  as  giving  a  power  U 
sell,  by  implication.  The  words  do  not  import  it  of  them- 
selves, and  the  connection  in  which  they  are  placed,  with  f 
power  to  rent  out  the  place,  would  show  that  the  testatoi 
did  not  mean  to  extend  these  words  beyond  their  usual  im- 
port, to  a  power  to  sell.     Besides,  this  construction  is  forbid- 
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den  by  the  provisions  of  the  whole  will  taken  together,  and 
the  object  of  the  testator  as  declared.  These  premises  were 
intended  as  a  home  for  Evert,  an  imbecile  child.  The  express 
directions  are,  to  sell  after  his  death ;  he  gives  Hannah  the 
election,  if  Evert  dies  before  her,  to  postpone  the  sale  until 
her  death;  and  in  each  case  of  appointing  new  executors,  he 
confers  the  power  to  sell  expressly  according  to  the  direc- 
tions in  his  will.  These  clearly  show  that  he  intended  by 
i\ie  other  arrangements,  directed  in  the  third  codicil,  arrange- 
ments consistent  with  those  intentions,  which  were  to  devote 
these  premises  to  E vert's  support  and  that  of  Hannah,  if  she 
so  elected,  while  they  lived,  and  at  their  death  to  distribute 
it  to  the  complainants  and  others ;  and  the  directions  to  rent 
and  arrange  must  be  taken  to  be  of  the  life  estate  so  given. 
The  requiring  a  provision  in  these  arrangements,  for  Evert's 
comfortable  support  on  the  same,  shows  that  he  did  not  in- 
tend a  sale  of  the  fee. 

I  am  of  opinion  that  the  will  or  codicils  did  not  give  to  the 
executrix  power  to  sell  the  premises  northeast  of  the  road 
during  Evert's  life,  and  that  the  conveyance  of  them  by  Cor- 
delia B.  Lawrence  to  W.  B.  Lawrence  is  void,  and  must  be 
80  declared,  as  against  these  complainants. 

As  regards  the  residue  of  the  farm  southwest  of  the  road, 
the  executrix  had  power  to  sell  it.  The  only  questiou  raised 
i^,  as  to  the  legality  of  the  sale  made.  It  is  charged  that 
the  sale  was  a  contrivance  to  vest  the  property  in  the  execu- 
trixherself  and  her  daughter,  without  adequate  consideration. 

It  is  well  settled,  that  a  purchase  by  an  executrix,  trustee, 
or  any  other  person  interested,  with  power  to  sell,  at  a  sale 
fejide  by  them,  either  directly  or  indirectly,  will,  in  all  cases, 
absolutely  be  set  aside  upon  application  of  the  parties  int^r- 
ejited  in  the  property.  Davoue  v.  Fanning ,  2  Johns,  C,  i?. 
252;  Michoud  v.  Girod,  4  How.  552;  Scott  v.  Gamble,  1 
Stock.  218;  Mulford  v.  Bowen,  Ibid.  797;  Obert  v.  Obert, 
1  Bm,  423 ;  Huston  v.  Cassedy,  2  Beas.  228 ;  Ex  parte 
BenneU,  10  Ves.  38L 

The  facts  in  the  case  might  justify  an  inference  that  the 

Vol.  IV.  I 
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sale  was  made  with  the  inteDtion  of  giving  to  Mrs.  Lawrence 
the  title  to  the  fifty^seven  acre  tract   But  the  caase  is  heait/ 
on  bill  and  answer  only;  in  which  case  the  statute  directs 
that  "  the  answer  shall  be  taken  as  true  in  all  points."    The     i 
answers  in  this  case  e^tpressly  deny  that  the  sale  was  made 
with  that  object,  and  state  that  the  conveyance  of  the  tracts 
to  her  was  an  after-thought,  induced  by  an  alteration  in  her 
intention.     This  may  be  true  consistently  with  the  facts  (roca 
which  the  contrary  might  be  fairly  inferred,  and,  therefore, 
by  force  of  the  statute,  must  control  the  decision  on  that 
point,  without  balancing  probabilities. 

But  it  is  alleged  that  the  sale  was  not  an  actual  sale,  so 
far  as  the  interest  of  the  complainants  were  concerned,  but  a 
mere  contrivance  to  invest  the  title  in  Wells,  no  consider- 
ation being  paid,  or  intended  to  be  paid)  for  their  share  of 
the  property. 

By  the  answer  of  Wells  and  wife,  it  appears  that  the  ar- 
rangement was,  that  she  would  support  Evert  for  his  life,  if 
the  whole  property  should  be  conveyed  to  her  husband,  in 
trust  for  her  and  her  childi'en ;  and  by  this  sale  and  these 
conveyances,  that  arrangement  was  attempted  to  be  carried 
out,  and  a  title  in  fee  vested*     The  whole  manner  of  conduct- 
ing the  sale  shows  that  it  was  conducted  so  as  to  carry  out 
that  arrangement,  and  to  prevent  others  from  bidding,  and 
that  the  object  was  to  get  title  to  the  interest  of  the  com- 
plainants, all  the  others  ooncurringj  apparently,  in  the  sale. 
The  complainants,  though  of  agCi  were  not  consulted)  the 
propei^ty  was  sold  at  a  distance  from  the  premises;  the  whole  ^ 
put  up  in  one  parcel,  both  the  part  which  there  was  power  ^ 
to  sell,  dnd  that  which  could  not  be  sold.     It  was  sold,  sub^ 
ject  to  the  trusts  and  provisions  in  favor  of  Evert  as  to  tbe=- 
part  northeast  of  the  road. 

The  sale  and  conveyance  were  without  any  consideration- 
actually  paid;  this  must  be  taken  as  true,  for  the  bill  sc^ 
charges,  and  the  answer  does  not  deny  it.  The  executri 
may  have  received  her  share  of  th^  Consideration  in  the  con 
veyance  of  the  fifty-seven  acre  tract,  but  she  received  non< 
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trustee  for  the  oomplainants.     Wells  and  wife  paid  do 
consideration ;  the  deed  to  him  as  trastee,  states  the  nominal 
consideration  of  $1.     He  entered  into  no  covenants  or  agree- 
ment to  support  Evert ;  his  wife  could  enter  into  none ;  none 
are  set  up.     The  northeast  tract  was  conveyed  subject  to  the 
provisions  in  favor  of  Evert,  but  the  southwest  tract  was 
Eree  from  any  encumbrance,  and  was  conveyed  to  W.  B. 
IL«awreDce,  and  by  him  to  Wells,  without  any  consideration. 
a  stipulation  to  support  Evert  been  entered  into,  it 
ould  have  been  no  consideration,  so  far  as  the  complainants 
concerned ;  they  were  not  bound  to  support  him,  and  the 
t.«8tator  had  given  them  a  share  of  this  southwest  tract,  free 
-from  his  support.     It  is  clear,  that  Wells  and  his  wife  took 
t^lie  conveyance  of  this  property,  knowing  that  no  consider- 
SLtion  was  paid,  or  intended  to  be  paid,  to  the  complainants, 
a.nd  that  the  sale  was  an  attempt  to  appropriate  the  property 
of  the  complainants  to  the  support  of  Evert ;  the  only  con- 
sideration for  this  share  which  they  claim  to  have  given,  was 
Xiizi  unlawful  ttppropriatioQ.     The  share  of  these  complain- 
ants should  have  been  paid  to  them  immediately  after  the 
sale.    Their  claim  has  been  neglected  and  resisted,  and  they 
are  put  to  this  suit  to  obtain  it.   'A  person  taking  a  couvey- 
aoce  from  a  trustee  or  executor,  made  in  breach  of  trust, 
without  any  consideration,  has  no  right  to  turn  over  the 
^tui  que  trust  to  his  action  against  the  trustee,  who  may 
We  made  himself  liable.     The  trustee  may  be  out  of  the 
Jurisdiction  of  the  court,  insolvent,  or  have  died  without  rep- 
^^Bentatives. 

That  the  tract  was  sold  in  one  lump  with  the  northeast 
part,  which  the  executors  had  qo  power  to  sell,  would  not, 
^f  itself,  be  such  evidence  of  fraud  as,  at  this  distance  of  time, 
Would  set  aside  the  sale,  if  the  consideration  was  sufficient, 
«iud  if  the  consideratioa  for  this  tract  could  be  distinguished 
^nd  ascertained.  It  was  sold  with  the  other,  and  there  is 
Uothing  in  the  pleadings  to  show  the  quantity  in  either  tract, 
or  their  relative  valuCp 

The  deed  of  tbe  ej^ecutrix  was  good  to  convey  the  north- 
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east  tract  for  the  life  of  Evert.     The  executors  had  power 
make  such  arrangement  during  his  life  interest  in  the  tra« 
and  as  it  appears  that  the  yearly  value  of  the  same  was  a 
equal  to  his  support,  it  might  be  inferred  that,  as  subject 
the  condition,  it  was  of  no  value.     The  whole  price  of  $60 
was  paid  for  the  southwest  part.     There  are  two  objectio 
to  this :  one,  that  the  purchasera  might  have  supposed  tb 
they  bought  the  fee  simple  of  the  house  lot;  the  other,  th 
it  does  not  suflBciently  appear  that  $6000  was  the  full  val 
of  the  southwest  tract.     The  sale  can  fix  no  value ;  as  : 
auction,  it  had  no  reality,  and  the  price  of  $6000  was  n 
fixed  upon  by  vendor  or  purchaser  as  the  actual  value  to 
received  by  the  one  or  paid  by  the  other. 

Kock  Wcis  a  purchaser  for  valuable  consideration,  withoi 
notice  of  any  facts  from  which  fraud  could  be  inferred.  I 
must  be  held  to  know  the  contents  of  the  will  and  of  t 
deeds  through  which  he  claims  title.  There  is  nothing 
either  of  these,  to  give  notice  or  raise  suspicion  of  any  of  tl 
facts  on  which  the  sale  of  the  southwest  tract  can  be  s 
aside.  The  only  wrong  in  this,  was  the  sale  of  the  hou 
tract  in  fee,  when  the  only  power  was  to  sell  or  dispose  of 
for  Evert's  life,  He  was  not  bound  to  inquire  into,  or  knc 
the  law  as  to  the  title  of  an  adjoining  tract,  although  co 
veyed  by  the  same  deed.  And,  even  knowing  the  law,  ] 
might  infer  that  the  purchasers  were  willing  to  pay  the  pri 
for  a  life  estato,  which  only  would  be  conveyed  by  the  dee 
As  the  executor  had  power  to  sell  his  parcel,  the  bill  mi3 
be  dismissed,  as  against  Kock  and  his  mortgagee.  Jacksi 
v.  Henry f  10  Johns,  Ji.  197. 

The  fifty-seven  acre  tract  must  be  taken  as  satisfaction 
the  share  of  Cornelia  B.  Lawrence,  at  least  as  against  he 
she  sold  the  whole,  and  accepted  the  deed  for  it  as  her  shai 
If  it  was  in  excess  of  her  share,  she  may  be  called  upon 
account.     The  complainants  will  be  entitled  to  five-sixths 
one-third  of  the  residue  of  the  southwest  tract. 

As  the  executrix  had  power  to  convey  the  southwest  tra< 
and  the  deed  is  not  void,  but  voidable  only,  and  as  the  d 
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fendants,  Wells  and  wife,  have  title  to  thirteen-eighteentha 
of  it,  and  have  no  doubt  cultivated  and  improved  it  as  one 
tract,  and  the  only  right  which  thcf  complainants  have  is  to 
have  five-eighteenths  of  the  value,  a  reference  must  be  made 
to  a  master,  to  inquire  of  the  value  of  that  tract.  In  making 
this  inquiry,  he  will  be  guided  by  the  rule  governing  in  par- 
tition, which  gives  to  any  tenant-in-common  any  improve-f 
ments  or  erections  made  by  him  in  good  faith,  by  requiring 
the  part  on  which  they  were  made  to  be  set  off  to  him,  withr 
out  computing  their  value.  The  value  of  buildings  or  new 
erections  of  any  kind,  placed  upon  the  land  by  Wells  and  his 
wife,  must  not  be  computed;  but  buildings,  or  fences,  or 
other  improvements,  made  more  valuable  by  repairs,  and 
the  additional  value  given  to  the  land  by  rise  of  prices  or 

• 

improved  cultivation,  must  be  included. 

In  addition  to  this,  the  complainqmts  are  entitled  in  this 
suit,  to  receive  from  the  defendants,  Wells  and  wife,  their 
share  of  the  amount  of  the  annual  value  of  this  land  from 
1849  until  now,  which  value  must  be  inqi^ired  into  and  re- 
ported upon. 

It  is  more  questionable  whether  the  northeast  tract  ought 
not,  after  Evert's  death,  to  be  sold  by  a  new  trustee,  to  be 
appointed  for  the  purpose.  The  deed  as  to  that,  was  inopcr 
rative  beyond  the  life  of  EJvert,  and  the  title  of  Wells  may 
not  be  made  valid  by  accounting  to  the  complainants  for  the 
value  of  their  ;ihare,  M^iny  of  the  reasons  for  directing  an 
account  as  to  the  southwest  tract,  exist  here.  But  it  is  not 
necessary  to  determiae  that  question  now.  It  was  stated  on 
the  argument,  that  Cornelia  B.  I^awrence  and  Evert  Beach 
had  both  died,  pending  the  suit.  No  action  can  properly  be 
had  on  this  questioq,  until  a  supplemental  bill  shall  be  filed, 
bringing  these  facts  before  the  court,  and  it  can  then  be 
considered  whether  it  is  better  to  order  a  re-sale,  or  to  have 
the  value  of  the  complainants'  share  estimated  and  paid. 

I* 
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Eyre  vs.  Etre  and  others. 

1.  A  delay  of  fifteen  years  in  calling  for  the  specific  performance  of  a 
parol  contract  for  the  conveyance  of  land,  without  any  attempt  to  enforc( 
it  in  the  lifetime  of  the  contractor,  is  a  circumstance  of  great  weight  agains 
the  party  seeking  performance,  and  will  render  necessary  more  strict  an 
full  proof,  and  a  closer  scrutiny  of  the  evidence. 

2.  Part  performance  will  take  a  contract  out  of  the  statnte  of  frauds^ 
when  it  has  been  in  part  performed  in  such  manner  that  a  refusal  woul(L 
be  a  fraud  on  the  other  party.     But  for  this  purpose,  the  contract  itself' 
must  be  clearly  proved,  and  the  acts  of  part  performance  must  be  referable- 
to  the  contract  alone. 


This  cause  was  brought  to  final  hearing,  on  bill,  answer* 
and  proofs. 

Mr.  Hutchinson,  for  complainant. 
Mr.  Merritt,  for  defendants. 

The  Chancellor. 

This  was  a  suit  between  the  same  parties  on  both  sides,  as 
one  decided  this  term.  Like  that,  it  was  for  the  specific 
p3rformance  of  a  parol  contract  by  complainant's  father, 
James  Eyre,  in  his  lifetime,  to  convey  land.  This  was  made 
in  1849,  two  years  before  the  other  deed.  Although  he  lived 
fifteen  years  after  it  was  made,  no  suit  was  brought  against 
him.  Delaying  for  so  long  to  call  for  the  specific  perform- 
ance of  such  a  parol  contract,  and  not  attempting  to  enforce 
it  in  the  lifetime  of  the  contractor,  who  knew  whether  there 
was  such  contract  or  not,  and  could  have  answered  the  bill 
of  the  complainant,  if  it  does  not  of  itself  bar  the  relief,  is  a 
circumstance  of  great  weight  against  the  complainant,  and 
will  make  the  court  require  more  strict  and  full  proof,  and 
closely  scrutinize  the  evidence. 

The  contract  set  up  is,  that  James  Eyre,  the  complainant's 
father,  agreed  with  him  and  his  brother  Isaac,  now  dead 
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that  if  they  would  build  houses  on  a  lot  of  the  father,  made 

vacant  by  the  burning  down  of   the  building  which   had 

stood  on  it,  he  would  convey  to  them  the  lot ;  that  they  built 

two  houses  on  the  lot,  of  which  complainant  took  the  east 

iouse,  and  Isaac  the  west  house,  and  that  complainant  has 

^^pied  and  collected  the  rents  of  the  east  house,  with  his 

father's  assent,  until  his  death. 

A  parol  contract  of  this  kind,  followed  by  acts  of  part  per- 

^^i*mance,  such  as  are  alleged,  if  proved,  is,  in  equity,  entitled 

^  specific  performance.     It  has  long  been  settled,  that  part 

P^i^formance  will  take  a  contract  out  of  the  statute  of  frauds, 

^^^O  it  has  been  in  part  performed  in  such  manner  that  a 

^^fusal  would  be  a  fraud  on  the  other  party.     But  for  this 

^'^^pose,  the  contract  itself  must  be  clearly  proved,  and  the 

^^^■9  of  part  performance  must  be  referable  to  the  contract 

The  answer  denies  the  contract,  and  that  the  complainant 

^e^ted  the  building.     It  admits  that,  for  a  great  part  of  the 

^'^^j  he  collected  and  kept  the  rents,  but  alleges  that  this 

'^^  done,  not  in  performance  of  the  contract,  but  by  the  in- 

^^ l^ence  of  a  father  toward  a  son,  who  was  in  need  of  aid. 

J^he  only  direct  proof  of  the  contract,  is  by  the  evidence  of 

J^^^   complainant  himself.     The  proof  of  admissions  by  James 

3^  re,  in  casual  conversation  with  witnesses  who  had  no 

^^V-son  for  noticing  with  accuracy  what  he  said,  is  the  weak- 

^"t.  and  most  unsatisfactory  kind  of  evidence,  yet  it  is  all 

^^^re  is  to  support  the  complainant  in  the  proof  of  the  con- 

^<ict.     And  the  complainant  is  so  much  shaken  and  contra- 
ct' 
^^cted  by  other  testimony  as  to  other  part^  of  his  evidence, 

*-Mat  his  testimony,  which  though  made  competent,  is  by  the 

^ct  that  makes  it  so,  left  subject  to  its  credibility  being 

Effected  by  his  interest,  is  not  sufficient  to  satisfy  me.     The 

^Credibility  of  the  testimony  is  much  affected,  too,  by  the 

<lelay  in  bringing  the  suit  until  the  death  of  his  father.     He 

Suffered  fifteen  ^ears  to  elapse  in  his  father's  lifetime,  but 

after  his  death  brought  his  suit  with  little  delay. 

But  the  principal  conflict  in  the  testimony  is,  as  to  the 
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fact  of  the  house  being  erected  and  paid  for  by  the  com — 
plainant.     It  is  the  only  act  of  part  performance  relied  on 
that  cannot  be  referred  to  other  matters  than  the  contract— 

I  shall  not  attempt  in  this  opinion,  to  go  over  or  analyze 
and  compare  the  evidence.  I  have  read  it  carefully,  an^ 
weighed  the  conflicting  parts  against  each  other,  and  fee- 
convinced  from  it,  that  the  complainant  did  not  build  th^ 
house  upon  this  lot,  but  that  it  was  built  by  James  Eyr^ 
himself;  that  he  not  only  superintended  and  directed  th^ 
work,  but  paid  for  it,  although  a  great  part  may  have  beer& 
paid  by  orders  on  the  store  of  his  sons,  charged  to  him  ia 
his  settlement  with  them. 

The  testimony  on  both  sides  is  imperfect,  and  much  of  it 
vague,  and  evidently  untrue.  The  conclusion  at  which  I 
have  arrived,  is  rather  an  impression,  but  a  firm  one,  from 
the  whole  testimony  taken  together,  than  a  demonstration  by 
putting  the  parts  together  to  prove  the  result. 

But  if  I  only  doubted,  the  relief  must  be  denied.  The 
complainant  or  actor,  in  all  cases,  must  prove  his  case  to  the 
satisfaction  of  the  court;  but  in  these  cases,  where  the  pro- 
visions of  the  statute  of  frauds  are  to  be  set  aside  by  some 
act  of  specific  performance,  clear  proof  is  eminently  required. 
This  salutary  statute  should  not  be  lightly  dispensed  with. 
And  the  uncertainty  and  unreliability  of  much  of  the  evi- 
dence in  this  case,  shows  the  wisdom  of  that  statute,  and 
throws  a  doubt  over  the  doctrine  of  equity,  that  part  per- 
formance will  take  a  case  out  of  it.  The  frauds  and  perju- 
ries are  transferred  from  the  evidence  of  the  contract,  to  that 
of  its  performance. 

The  bill  must  be  dismissed. 
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Green  vs.  Tantum. 

*•  A  creditor  cannot  file  a  bill  to  set  aside  a  transfer  of  property  frauda- 
lently  made  by  his  debtor,  until  he  has  a  judgment  or  execution  such  as 
^ould  give  a  lien  on  that  property,  if  not  transferred. 

^-  At  common  law,  a  judgment  or  execution  gave  no  lien  upon  the  choses 
^tt  action  of  the  debtor,  or  debts  due  to  him.  But  by  the  act  of  March  7th, 
i^>oO,  to  prevent  fraudulent  trusts  and  assignments,  and  the  supplements  to 
t"6  chancery  act,  a  creditor,  upon  the  return  of  an  execution,  nulla  bona, 
oas  a  lion  upon  the  choses  in  action  of  his  debtor,  and  can  maintaii;  a  suit 
^  set  aside  a  fraudulent  assignment. 

^  ^-    Although  a  purchaser  of  property  transferred  by  a  debtor  to  defraud 
Creditors,  pay  full  consideration,  and  have  no  notice  that  the  property 
traijgferred  to  him  for  that  purpose,  yet  if  the  circumstances  are  such 
Tom  'which  he  must  have  inferred  that  such  was  the  object,  the  sale  will 
^^t  aside,  as  against  a  creditor. 


hiA 


be 


T'liia  cause  was  argued  on  final  hearing,  upon  bill,  answer, 
^'^^l  proofs. 

JUr.  Kingman,  for  complainant. 

-3/r.  G,  M.  Hobesorif  Attorney-General,  for  defendant,  Jo- 
^^t^Ti  R.  Tantum. 

The  Chanceli^or. 

The  complainant,  on  the  7th  day  of  December,  1866,  ch- 
ained a  verdict  for  $2800  damages,  at  the  Monmouth  Cir- 
cuit, in  a  suit  pending  in  the  Supreme  Court,  against  the 
^^fendant,  John  A.  Tantum.     The  suit  was  for  a  breach  of 
l>romise  of  marriage.     John  A.  Tantum  had  married  Mrs 
liartraan,  a  widow,  and  was  living  with  her  at  her  own 
house,  at  Allentown. .  .The  verdict  was  delivered  at  ten  in 
the  evening.    The  same  night,  Tantum  left  Freehold,  and  on 
Saturday,  the  eighth,  assignments  of  seven  mortgages,  held 
by  him  on  lands  in  this  state,  to  his  brother,  the  defendant 
Joseph  B.  Tantum,  were  drawn,  executed,  and  acknowledged 
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at  Camden,  in  this  state ;  on  these  mortgages  there  was  dc 
$5250  principal,  and  some  interest;  and  on  the  same  day  I 
proceeded  to  the  residence  of  his  brother,  the  defendant  J( 
seph  B.  Tantum,  at  Wilmington,  in  the  state  of  Delawar 
His  brother  was  a  practicing  physician  at  Wilmington.  B 
applied  to  his  brother  to  purchase  these  mortgages  and 
horse  and  buggy  which  he  owned.  His  Brother,  Dr.  Tai 
tum,  agreed  to  purchase,  and  did  purchase,  the  seven  mor 
gages  for  the  amount  due  on  them,  and  the  horse  and  bag§ 
for  $350  in  addition,  and  paid  John  A.  Tantum  the  mon( 
on  Monday,  the  10th  of  December.  No  other  property 
the  defendant,  John  A.  Tantum,  is  known  within  this  stat 
Since  his  going  to  Wilmington  on  the  day  after  the  verdic 
he  has  not  been  back  to  this  state,  openly.  His  wife  b 
continued  to  reside  at  her  residence  at  Allentown,  and  1 
has  continued  to  reside  with  his  brother,  Dr.  Tantum, 
Wilmington,  where  the  mortgages  and  horse  and  bug( 
were  taken  just  after  the  verdict. 

Judgment  was  entered  on  the  verdict  on  the  14th  day 
December,  1866.     On  the  same  day,  an  execution  again 
goods  and  lands  was  issued  to  the  sheriff  of  the  county 
Monmouth,  who,  on  the  Slat  day  of  the  same  month,  returnt 
that  no  goods  or  lands  of  the  defendant  could  be  found  in  h 
county.     On  the  5th  of  February,  1867,  the  complainai 
filed  her  bill  against  John  A-  Tantum  and  Joseph  R.  Tai 
tum,  aqd  the  mortgagors  in  these  seven  mortgages,  to  ha^ 
the  transfers  declared  void,  as  against  her ;  to  have  a  r 
ceiver  appointed,  and  the  money  due  on  them  applied 
the  payment  of  her  judgment;  and  to  prevent  the  payment 
the  money  due  on  these  mortgages  to  the  defendants,  Jot 
A.  Tantum,  or  Joseph  R.  Tantum. 

Joseph  R.  Tantum  is  the  only  defendant  who  has  answen 
the  bill.  He  admits  the  verdict  and  judgment,  and  the  a 
signment  of  the  mortgages  and  other  property  to  him.  I 
admits  that  his  brother  came  to  him  with  the  assignmen 
executed  on  the  8th  of  December,  1866,  at  Wilmington,  ai 
that  he  told  him  that  the  complainant  had  recovered  a  ve 
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diet  for  near  $3000  against  him,  before  the  assignments  were 
<lelivered.  But  he  denies  that  he  had  any  knowledge  that 
t^le  object  of  the  transfer  was  to  delay  or  defraud  the  com- 
plainant in  the  recovery  of  her  debt;  and  states  that  John 
T;^Id  him  that  his  object  was  to  raise  money  tapay  the  com«- 
plainant  and  his  other  creditors,  after  which  he  intended  to 
l.«ave  New  Jersey  and  enter  into  business  elsewhere,  and 
^tJiat  he  requested  him,  as  a  brother^  to  aid  him  by  cashing 
^hese  mortgages,  and  offered,  as  an  inducement,  to  sell  him 
aome  other  property,  being  a  horse  and  wagon,  valued  at 
^350;  that  for  these  mortgages  and  horse  and  wagon,  which 
^ere  also  sold  to  him,  he  paid  John  $5503.16  in  cash,  on  Mon- 
day, the  10th  day  of  December,  and  that,  on  the  same  day, 
Xlie  assignments  were  sent  to,  and  received  at  the  office  of 
the  clerk  of  the  county  of  Camden,  for  recording. 

There  i^  no  direct  proof  that  Dr.  Tantum  knew  of  any  in- 
tention on  part  of  his  brother,  by  this  assignment,  to  defraud 
the  complainant.  There  is  abundant  proof  that  such  was  the 
object  of  his  brother,  and  that  he  had  openly  avowed  it  be- 
for-e  the  verdict;  but  no  part  of  this  proofs  directly,  or  by 
itxk plication,  connects  Dr.  Tantum  with  this  design. 

On  the  part  of  Dr.  Tantum,  both  by  the  allegations  in  his 
8tn.swer,  and  by  the  argument  of  counsel,  it  is  objected  that 
tlx^  complainant  can  have  no  relief,  because  she  had  not,  at 
ttzft.^  transfer,  and  has  not  now,  any  lieu  or  claim  upon  these 
Daortgages  which  will  give  her  the  right  to  question  this 
t-XTHnsfer. 

The  position  is,  without  doubt,  correct,  that  a  complain- 
ant cannot  question  in  this  court  a  transfer  as  fraudulent, 
'Unless  he  has  some  lien  or  claim  upon  the  matter  transferred, 
^r  is  in  such  position  that  he  would  have  such  lien  or  claim, 
if  it  had  not  been  transferred.     This  is  held  by  Chancellor 
Williamson,  in  Swayze  v.  Swayze  et  cU.,  1  StockL  280,  cited  in 
the  argument,  and  also  in  Young  v.  Frier,  Ibid.  465,  in 
^hicli  case  the  Chancellor  reviews,  with  great  learning  and 
^^Bearch,  the  auUiorities  on  this  subject.     Of  the  correctness 
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of  the  position,  there  can  be  no  doubt ;  the  only  question  ii 
whether  this  case  is  within  it. 

At  common  law,  and  in  New  Jersey,  until  the  supplemer 
to  the  chancery  act,  approved  March  20th,  1845,  and  the  a( 
to  prevent  fcaudulent  trusts  and  assignments,  approve 
March  7th,  1850,  a  creditor,  even  after  judgment,  could  ol 
tain  no  lien  upon  the  choses  in  action  of  his  debtor ;  a  jud^ 
ment  gave  him  a  lien  on  lands,  and  an  execution  on  chattel 
And  in  order  to  entitle  a  creditor  to  question  the  fraudulen 
sale  of  lands  or  chattels,  he  wjis  required  to  have  a  judgmec 
or  an  execution  that  would  have  been  a  lien  on  propert 
fraudulently  transferred  before  they  were  obtained,  if  it  ha 
not  been  transferred. 

In  the  present  case,  such  lien  might  have  been  obtaine 
by  the  complainant  by  an  attachment  against  John  A.  Tau 
turn,  as  an  absconding  debtor.  This  was  not  done.  Butsh 
could  likewise  proceed  to  reach  these  mortga<Jce  debts  by  pre 
ceedings  under  the  act  of  March  7th,  1850,  or  under  th 
chancery  act  above  referred  to,  and  the  supplement  to  il 
approved  April  12th,  1864.  The  bill  in  this  case  is  filed  fo 
relief  under  the  act  of  1845,  which  gives  a  judgment  credi 
tor  the  right,  upon  the  return  of  an  execution  unsatisfied,  t 
file  a  bill  in  this  court  for  a  discovery  of  property  or  mone 
due  to  the  debtor,  or  held  in  trust  for  him,  and  to  preven 
the  transfer  of  such  property,  or  the  payment  of  Siiid  monev 
and  to  have  the  same  appropriated  to  the  payment  of  th 
judgment.  Upon  the  filing  of  this  bill,  the  complainant  ac 
quired  a  lien  upon  all  debts  due  to  John  A.  Tantum,  and  a 
property  held  in  trust  for  him,  and,  but  for  this  transfei 
these  mortgages  on  property  in  this  state,  and  the  money 
due  on  them  from  residents  of  this  state,  would  have  bee 
subjects  of  that  lien,  and  could  have  been  collected  by  a  re 
ceiver,  and  appropriated  to  the  payment  of  that  judgraeni 
And,  in  such  case,  the  judgment  creditor  who  first  files  sue 
bill  is  held  to  have  the  first  lien  on  such  choses  in  action,  i; 
preference  to  a  creditor  by  a  prior  judgment,  who  files  a  bil 
lor  discovery  under  this  act,  afterwards.     The  complainant 
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^en,  has,  as  against  these  mortgages  and  mortgage  debts,  by 
the  filing  of  her  bill  in  this  court,  the  same  lien  that  she 
JToald  have  had  by  the  entry  of  her  judgment  against  lands 
of  the  defendant,  alienated  sixty  days  before  the  entry  for 
tiie  purpose  of  defrauding  her  out  of  her  debt.     The  com- 
plainant has  a  standing  in  court  to  entitle  her  to  question 
thiQ  bona  fides  of  this  transfer,  and  whether  it  was  not  done 
delay  or  defeat  her  in  the  recovery  of  this  debt. 
It  is  not  necessary  to  discuss  here  whether  this  transfer, 
ot  being  of  lands  or  chattels,  comes  within  the  provisions  of 
e  statute  of  frauds.     At  law  that  might  be  an  important 
uestion,  but  courts  of  equity  have  jurisdiction  in  all  cases 
of  fraud,  and  have  power  to  annul  all  fraudulent  contracts 
s^nd  dealings.     The  removing  property  out  of  the  jurisdic- 
t.ion  of  the  court  in  which  a  suit  is  pending  or  about  to  be 
c^ommenced,  or  assigning  property  with  intent  to  defraud 
<^Teditors,  is,  by  statute,  declared  to  be  a  fraud  such  as  will 
"^ke  away  the  protection  given  in  the  constitution  from  im- 
prisonment for  debts  arising  out  of  contracts.    If  these  mort- 
gages were  transferred  by  one  of  these  defendants  to  the 
^ther,  with  the  intent  of  defrauding  the  complainant,  this 
^Urt  has  jurisdiction  to  set  aside  the  fraudulent  transfer. 

The  question,  then,  to  be  decided  is,  whether  this  transfer 
^  Dr.  Tantum  was  fraudulent  in  such  manner  as  to  aflfect 
iiitn. 

If  his  brother  intended  fraud,  and  he  was  innocent  of  it, 
^nd  paid  the  consideration  for  the  transfers  in  good  faith, 
without  knowledge  of  such  intent,  his  title  cannot  be  injured 
"^y  his  brother's  fraudulent  intent.  Joseph  K  Tantum,  in 
t^ia  answer,  swears  that  he  paid  the  full  amount  due  on  these 
Mortgages,  with  about  $350  allowed  for  the  horse  and  wagon, 
^cnounting  to  the  sum  of  $5503.16.  His  answer  in  this  is 
directly  responsive  to  the  bill,  is  uncontradicted,  and  there 
^I'e  no  circumstances  in  the  case  sufficient  to  overcome  it ;  it 
^ust  be  taken  as  true. 

The  answer  denies  "  the  statement  and  charge  of  said  bill, 
^at  he  had  full  knowledge,  or  any  knowledge,  of  the  pur- 
VoL.  IV.  K 
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pose  of  the  said  John  A.  Tantum  to  defraud  the  cx>mplainanl 
aad  that  he  colluded  with  him  to  efifect  any  fraudulent  pui 
pose."  It  also  denies  that  the  assignments  were  taken  wit 
any  intent  on  his  part  of  defrauding  the  complainant,  or  t 
prevent  the  collection  of  such  judgment.  This  is  a  direc 
denial  of  the  fraud  on  his  part,  or  any  knowledge  of  th 
frudulent  intent  of  his  brother  in  making  the  transfer. 

But  his  answer  admits  knowledge  of  the  pendency  of  tl 
suit,  and  that  he  was  informed  by  his  brother  of  the  verdi( 
given  on  the  7th  of  December;  that  his  brother  came  to  h 
house  on  the  8th  of  December,  with  assignments  execute 
and  acknowledged,  and  these  assignments  were  accepted  an 
paid  for,  and  sent  to,  and  received  at  the  clerk's  office  i 
Camden  on  the  tenth. 

The  answer  states  that  his  brother  applied  to  him  f( 
money,  for  the  purpose  of  paying  off  this  verdict  and  h 
other  debts ;  in  this  it  is  not  responsive,  and  is  not  8U| 
ported  by  the  proof.  But  it  pleads  and  suggests  a  fact  tha 
if  believed,  would  be  an  excuse  for  his  disregarding  circun 
stances  in  the  case  which  are  insisted  to  be  sufficient  to  gi\ 
him  warning  of  the  fraud,  without  actual  notice  in  words. 

The  real  question  is,  whether  the  facts  and  circumstance 
in  the  case,  admitted  by  his  answer,  and  proved  by  oth( 
evidence,  do  not  overcome  the  force  of  his  answer  denying  ac 
fraudulent  intent  on  his  part,  or  the  knowledge  of  such  ii 
tent  on  part  of  his  brother. 

It  is  eiisy  to  believe  that  the  answer  of  Dr.  Tantum  is  lit 
rally  true,  that  he  had  no  knowledge  of  any  intent  of  h 
brother  to  defraud  the  comphiinant  by  that  transfer.  It 
very  probable  that  John  did  not  go  to  a  respectable,  wealtl 
brother,  saying,  I  want  you  to  aid  me  in  cheating  Emn 
Green  out  of  her  verdict,  now  she  has  got  it.  He  may  ha^ 
gone  with  the  formal  pretence  set  up  in  the  answer,  that  I 
wanted  to  raise  money  to  pay  her ;  and  yet,  if  the  circur 
stances  are  such  as  must  and  ought  to  have  aroused  in  D 
Tautum'd  mind,  in  spite  of  the  fact  that  the  fraudulent  intei 
wa3  not  announced  and  an  honest  purpose  pretended,  a  ooi 
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viction  that  the  object  was  to  delay  the  complainant,  this 
answer  should  not  protect  him. 

John  was  his  brother — both  men  of  property  and  standing, 
^nd  on  kindly  terms.  John  had  recently  married  Mrs. 
Hartman,  and  had  been  sued  for  a  breach  of  a  prior  promise 
of  marriage.  The  suit  was  stoutly  contested,  and  its  exist- 
ence was  known  to  Dr.  Tantum ;  it  must  have  attracted  the 
attention  of  his  family  and  brother,  who  could  hardly  avoid 
an  interest  in  it.  John,  who  had  contested  this  to  the 
utmost,  when  defeated,  leaves  Freehold  after  ten  o'clock  at 
night,  passes  through  Allentown,  is  at  Camden,  and  has  the 
assignments  prepared  and  executed  there,  and  reaches  the 
house  of  his  brother,  in  Wilmington,  the  same  day,  and  pro- 
poses the  transfer.  These  facts  must  have  been  known  to 
Joseph,  and  the  knowledge  of  them  is  not  denied.  The  ne- 
gotiation is  not  for  $3000,  the  amount  of  one  of  the  mort- 
gages sufficient  to  discharge  that  verdict,  but  for  six  other 
small  mortgages,  not  needed  for  the  purpose.  It  is  for  all 
the  property  of  John  A.  Tantum,  so  far  as  appears,  that 
<^uld  have  been  reached  by  proceedings  in  New  Jersey.  It 
included  his  horse  and  wagon,  added  for  a  small  addition,  if 
^y  addition  at  all,  to  the  consideration.  These  were  neces- 
sary to  his  personal  comfort  while  at  Allentown,  but  were 
carried  immediately  to  Wilmington.  It  is  scarcely  credible 
that  Dr.  Tantum  could  have  witnessed  such  hot  haste  on 
part  of  his  brother — this  desire  and  eflPort  so  instantly  to  get 
Dioney  to  pay  in  full  a  claim  of  this  nature,  that  until  within 
a  few  hours  he  had  fiercely  contested,  without  suspecting, 
w  without  believing,  that  something  else  was  intended  than 
that  which  was  avowed.  Dr.  Tantum  had  not  the  money  ; 
he  had  to  borrow  $4000,  which  he  has  since  repaid  from  his 
^'^Qings.  Being  compelled  to  borrow  this  at  a  few  hours' 
notice,  he  would  naturally  be  led  to  inquire  and  reflect  upon 
^hat  was  the  urgency  of  having  all  these  mortgages  cashed 
Without  delay,  and  without  an  opportunity  for  him  to  in- 
<iaire  into  their  validity  and  priority.  The  haste,  too,  in 
'^rding  the  assignments,  which  were  in  the  clerk's  office 
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in  Camdea  oa  the  same  day  that  they  were  delivered  at 
Wilmington,  to  which  haste  he  must  have  been  privy,  is  a 
suspicious  circumstance. 

The  facts  before  Dr.  Tantum  at  the  time  of  this  transac- 
tion, were  such  that  they  must  have  suggested  to  him,  that 
the  object  of  his  brother  was  to  do  just  what  he  has  since 
done — to  transfer  all  his  property  in  New  Jersey  to  some 
purchaser,  for  value  actually  paid- over,  before  they  were 
attached  or  seized  in  any  way,  so  as  to  be  beyond  the  reach 
of  the  complainant.  This,  although  not  knowledge  in  its 
strict  or  literal  sense,  so  as  to  make  his  denial  of  knowledge 
of  that  intent  perjury,  yet  is  such  notice  of  circumstances 
of  suspicion  that  should  have  put  him  upon  inquiry,  as  will 
deprive  him,  in  a  court  of  equity,  of  the  character  of  a  bona 
fide  purchaser  without  notice.  A  person  is  to  be  charged 
with  notice  when  he  is  acquainted  with  circumstances  suffi- 
cient to  convince  a  court  or  jury  of  the  truth  of  the  fact. 

I  cannot  help  believing  that  Dr.  Tantum  was  convinced, 
in  spite  of  any  representations  by  his  brother  to  the  contrary, 
that  his  brother's  object  was  to  part  with  his  securities  and 
have  his  property  in  Ciish,  so  that  he  might  avoid  being  com- 
pelled to  pay  the  judgment  of  the  complainant.  This  makes 
the  transfer  to  him  void,  as  against  the  complainant,  and 
there  must  be  a  decree  in  accordance  with  this  view. 


Mead  vs.  Combs. 

A  conveyance,  made  in  consideration  of  the  grantee's  assuming  the 
mortgages  upon  the  property,  amounting  to  one- fourth  of  its  valae,  de- 
clared voluntary  and  void,  as  against  the  creditors  of  the  grantor,  m  to 
three -fourths  of  the  value ;  but  being  positively  intended,  also,  to  delay 
and  defraud  creditors,  it  was  declared  void  in  toto,  and  the  purchaser  (at 
a  sheriff's  sale  of  the  property)  entitled  to  hold  the  same  free  from  all  claim 
of  the  grantee,  except  for  the  amounts  due  on  such  mortgagee  held  or  paid 
by  him,  and  the  interest  thereon,  the  rents  and  profits  to  be  8«t  off  agaiiwW 
so  iDuch  of  those  debts  aa  were  due  to  the  grantee.  ^ 
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This  case  was  heard  on  an  ex  parte  argument  on  part  of 
the   complainants,  upon  the  bill  and  proofs  taken  upon  an 
order  for  that  purpose,  on  default  of  an  answer,  on  the  20th 
day  of  April,  1865,  the  time  for  answering  having  expired 
on  the  lOth  day  of  March,  1865.     An  answer  was  subse- 
quently filed  on  the  3d  day  of  May  following,  but  without  any 
order  of  the  court  or  consent  of  the  complainant,  and  it  was 
not  noticed  by  the  complainant  in  the  subsequent  proceed- 
ings in  the  cause,  although  the  depositions  seem  to  have  been 
taken  upon  notice,  and  the  defendant  attended  by  counsel 
before  the  examiner,  and  cross-examined  the  witnesses  of 
the  complainant.     The  suit  was  commenced  in  the  name  of 
John  L.  Mead,  as  complainant,  but  he  having  died,  his  death 
wa%  suggested,  and  the  suit  was  continued  in  the  names  of 

Ilia  heirs  and  devisees. 

• 

-3/r.  S.  TuUle,  for  complainants. 

The  Chancellor. 

The  complainants  seek  to  redeem  certain  lands  in  Paterson 

from  several  mortgages  held  by  the  defendant,  and  to  have 

^  conveyance  that  was  made  by  Richard  Mead  to  the  de- 

fmdant  of  the  equity  of  redemption  of  these  lands,  on  the 

2<Jih  day  of  November,  1861,  set  aside  and  declared  void. 

The  original  complainant,  John  L.  Mead,  was  the  son,  and 

the  defendant  was  the  son-in-law  of  Richard  Mead,  who  died 

in  February,  1864.     In  November,  1861,  Richard  Mead  was 

Rv-nzed  of  the  premises  in  dispute,  subject  to  four  mortgages 

for  $1829,  of  which  three  were  held  by  Combs,  and  one  of 

v^OO  by  one  Cornelius  Schuyler.     Richard  Mead  was  about 

<"ighiy  years  of  age;  his  mind  and  capacity  for  business 

^'*'re  in  some  degree  affected  by  age,  physical  infirmity,  and 

"'^"itual  intemperance.     He  had  become  somewhat  involved 

^1^  <lebt,  principally  by  becoming  security  for  others.     Wil- 

i»«m  J.  Ackerman  held  a  note  of  one  Quackenbush,  endorsed 

*^^  guaranteed  by  Richard  Mead,  and  there  were  other 

^li^ims  against  him  outstanding.     The  property  in  question 
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was  worth  $7000  or  $8000.  This  property  he  conveyed  to 
Combs  by  deed  executed  by  him  and  his  wife,  dated  Novem- 
ber 2l8ty  1861,  reciting  a  consideration  of  $2800  in  hand 
paid,  and  subject  to  four  mortgages.  Subsequently,  in  Feb: 
ruary,  1864,  Ackerman  obtained  a  judgment  in  Passaic 
county  Circuit  Court  against  Richard  Mead,  on  his  note,  and 
the  property  in  question  was  levied  upon  and  sold  as  the 
property  of  Richard  Mead,  by  virtue  of  an  execution  issued 
against  him  on  that  judgment.  J.  L.  Mead  bought  it  at 
that  sale  for  $456. 

The  sale  to  the  defendant  is  alleged  to  be  void,  because  it 
was  made  without  any  consideration  paid,  except  the  as- 
sumption of  the  mortgages,  of  about  one  fourth  the  value  of 
the  property,  and  because  it  was  made  for  the  purpose  of 
defeating  the  creditors  of  Richard  Mead,  and  was,  therefore, 
as  against  them,  fraudulent  and  void ;  John  L.  Me^,  the 
purchaser  at  the  sheriflf's  sale,  standing  in  the  place  of  a 
creditor,  and  being  entitled  to  have  any  conveyance  which 
was  void  as  against  creditors,  declared  void  as  to  him. 

The  only  question  in  the  case  brought  to  my  attention  is, 
whether  the  facts  upon  which  the  relief  is  sought  are  suflS- 
ciently  established  by  the  evidence. 

It  appears  by  the  evidence  that  the  property  was,  at  the 
conveyance  to  Combs,  worth  about  $8000.  It  appears,  also, 
that  he  paid  no  consideration,  except  to  assume  the  mort- 
gages, amounting  to  about  $2000,  or  one  fourth  of  the  value 
of  the  property.  It  also  appears,  that  the  object  of  the  con- 
veyance was  to  prevent  Mead  from  wasting  his  property  by 
incurring  debts  foolishly,  and  by  way  of  security  for  others, 
and  to  prevent  creditors  to  whom  he  had  become  liable  from 
recovering  their  debts.  Quackenbush  was  one  of  thesei.  The 
defendant  did  not  pay,  or  offer  to  pay  him  his  debt,  bat  at- 
tempted unjustly  to  use  the  conveyance  to  defeat  the  recovery 
of  this  debt.  As  to  three-fourths  of  the  value  of  this  property 
the  deed  is  voluntary  and  void,  as  against  the  creditors  of 
Richard  Mead.  But  as  it  was  not  merely  a  deed  without 
consideration,  but  was  positively  intended  to  delay  and  de- 
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fraud  creditors,  it  must  be  declared  void  in  toto;  and  the 
purchaser,  Mead,  or  his  representatives,  is  entitled  to  hold 
the  same  free  from  all  claim  of  the  defendant,  except  for  the 
amounts  due  on  the  mortgages  on  the  same  at  the  convey- 
ance to  him,  held  or  paid  by  him,  and  the  interest  thereon. 
The  rents  and  profits  received  by  the  defendant  must  be  ac- 
counted for  and  set  off  against  so  much  of  these  mortgage 
debts  as  are  due  to  him. 

The  deed  to  the  defendant  must  be  set  aside  and  declared 
void,  and  an  account  taken  of  the  amount  due  upon  the 
raortg;iges  held  or  paid  off  by  the  defendant,  and  the  inter- 
^t,  and  also  of  the  rents  and  profits  since  the  conveyance 
to  him. 


DeCourcey  and  othera  va.  Little  and  others. 

I'oder  the  tci  concerning  chattel  mortgages,  of  March  24th,  1864,  {Pamph. 

i*-  493.) a  mortgage  upon  chattels  situat-e  in  a  different  county  from  that  in 

^Qich  the  mortgagor  resides,  and  recorded  only  in  the  county  where  the 

<^"Attel8  are  situate  at  the  time  of  the  execution  of  the  mortgage,  is  entitled 

^'^Pnority  in  payment  over  another  mortgage  of  a  prior  date,  but  of  which 

'"OSQbsequeDt  mortgagees  had  no  notice,  and  recorded  subsequently,  though 

'^•'ded  in  the  county  where  the  chattels  lay,  and  also  in  that  where  the 

'"^''^S^or  resided  at  the  time  of  its  execution. 


Argued  upon  final  hearing,  on  pleadings  and  proofs. 

-Sfr.  P.  L,  Voorhees,  for  complainants. 

-3fr.  Keasbey  and  Mr,  C.  Parker^  for  defendants. 

The  mortgage  held  by  defendants  was  given  first,  dated 

^PHl  12th,  1866.     Little  &  Dana  gave  their  mortgage  to 

«^^plainant8.  May  2d,  1866,  dated  April  30th,  1866,  and 

advised  them  then,  of  the  mortgage   held  by  defendants. 

^^ither  mortgage  being  filed,  Collins,  Atwater  A  Co.  lent 

**  mortgagors  more  money,  and  received  another  mortgage 
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as  security,  dated  August  3d,  1866,  amounting  to  $25,00( 
Collins  <t  Co.  had  no  notice  of  DeCourcey's  mortgage.  Thi 
mortgage  was  filed  in  Camden,  where  the  goods  were,  At 
gust  11th,  1866.  On  the  28th  of  September,  1866,  con 
plainants  were  informed  of  this  mortgage.  After  seeing  i 
they  filed  their  mortgage  in  Camden  county.  November  2( 
1866,  they  filed  a  copy  in  Union.  One  of  the  firm  of  Littl 
&  Dana,  the  mortgagors,  lived  in  Union.  The  firm  had  ii 
business  office  in  New  York,  and  there  the  other  partus 
resided. 

The  question  is,  which  of  the  two  mortgages  has  priority 
The  act  (1864)  says :  **  Every  chattel  mortgage,  not  accon 
panied  by  immediate  delivery,  and  followed  by  actual  an 
continued  change  of  possession,  shall  be  absolutely  voi 
against  the  creditors  of  the  mortgagor,  and  against  subst 
quent  purchjvsers  and  mortgagees  in  good  faith,  unless  th 
mortgage,  or  a  true  copy,  shall  be  filed  as  directed  in  th 
act,"  viz.  in  the  office  of  the  clerk  of  the  county  where  tli 
mortgagor,  if  a  resident  of  the  state,  resides  at  the  time  ( 
execution,  and  if  not  a  resident  of  the  state,  then  in  th 
county  where  the  mortgaged  property  is  then  located." 

1.  The  mortgage  is  by  a  firm.  The  firm  resided  in  Ne^ 
York.  So,  filing  the  complainants*  mortgage  in  Camden  wn 
good,  and  it  was-  filed  before  the  other  there.  Tulman  \ 
Hawxhurst,  4  Duer  221  ;  Miner  v.  Fredoyiia,  27  N.  Y,  J5( 

2.  But  where  Collins  &  Co.  filed  their  mortgage  is  unim 
portant.  The  contest  is  not  between  them  and  a  subsequen 
mortgagee,  but  between  them,  bona  fide  subsequent  morl 
gagees,  and  a  prior  mortgagee,  who  not  only  did  not  file  hi 
mortgage,  but  concealed  its  existence. 

The  statute  expressly  makes  the  mortgage  of  complainant 
void  against  them.  Subsequent  registry  couM  not  hel 
them.  Berry  v.  Mutual  Jns.  Co.j  2  Johns.  C.  R.  603  ; 
White  ^-  Tudor  8  i.  C.  in  Eq,  182  ;  Jackson  v.  Campbell^  1 
Johns,  R.  281 ;  Costers  ExWs  v.  Georgia  Bank,  24  Ala,  37 
Day  V.  Clarkf  25  Vt,  398  ;  Irvins  Lessee  v.  ISmitk,  17  Ohi 
226;  StulTs  Lessee  v.  Spencer,  1  Peters  552;    Tiffany  ^ 
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Warren,  37  Barb,  571 ;  Den  v.  liichman,  1  Greens  JS.  44 ; 
Meech  v.  Patchin,  14  N.  Y.  71 ;  Thompson  v.  Van  Vechten, 
6  -B()«£^.  373;  S.  C,  27,  iV.  T.  568;  Lewis  v.  Pa^T/ier,  28  N. 
Y.  271. 

The  Chancellor. 

The  suit  is  for  foreclosure  and  sale  of  chattels,  upon  a 
chattel  mortgage  given  to  the  complainants  by  the  defend- 
ants. Little  &  Dana.  This  mortgage  was  given  and  dated 
on  the  12th  day  of  April,  1866.  The  chattels  were  situate 
in  Camden  county.  The  defendant,  Little,  ixjsided  in  Union 
county;  his  partner,  the  defendant,  Dana,  resided  in  the 
Btate  of  New  York.  The  complainants  filed  a  copy  of  their 
njortgage  in  Camden  county  clerk's  office  September  29th, 
1866;  in  Gloucester  county,  October  Slst;  and  in  Union 
county  November  2d.  No  copies  were  filed  before  those 
dates. 

On  the  3d  day  of  August,  1866,  Little  &  Dana  gave  a 
mortgage  on  the  same  chattels  to  the  defendants,  Collins, 
Atvrater  &  Whiton,  for  $10,000,  actually  advanced  at  the 
*ime.  Collins,  Atwater  &  Whiton  had  no  notice  of  the  mort- 
P^ge  to  the  complainants,  and  caused  their  mortgage  to  be 
filed  in  Camden  county  clerk's  office,  August  11th,  1866.  No 
copy  was  filed  in  any  other  clerk's  office. 

On  the  28th  of  September,  Little  &  Dana  advised  the  com- 
pla.inant8,  who  had  promised  them  not  to  file  their  mortgage 
1^  the  clerk's  office,  that  they  had  given  a  mortgage  to  Col- 
li«i8,  Atwater  &  Whiton.  On  the  29th,  DeCourcey  saw  that 
"^Oftgage  in  the  office  of  the  clerk  of  Camden  county.  The 
mortgagors  remained,  and  still  remain,  in  possession. 

The  question  is,  which  of  these  two  mortgages  is  entitled 
^  priority  on  this  state  of  facts  ?  This  depends  upon  the 
instruction  of  the  act  concerning  chattel  mortgages,  ap- 
proved March  24th,  1864.     Pamph.  Laws  493. 

That  act  provides  that  every  mortgage  of  chattels,  not 
'oUowed  by  an  immediate  and  continued  change  of  posses- 
^on,  shall  be  void,  as  against  subsequent  purchasers  and 
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mortgagees  in  good  faith,  unless  the  mortgage,  or  a  copy  of 
it,  should  be  filed  as  therein  directed.  It  directs  the  mort- 
gage, or  a  copy  of  it,  to  be  filed  in  the  clerk's  oflSce  of  the 
county  wherein  the  mortgagor  may  reside  at  the  execution 
of  it;  and  if  he  do  not  reside  in  the  state,  then  in  the  clerk's 
office  of  the  county  where  the  property  so  mortgaged  shall 
be  at  the  execution  of  it. 

The  portgage  of  the  complainants  was  filed  in  the  county 
where  the  chattels  were  situate,  and  also  in  the  county  where 
the  mortgagor,  who  lived  in  the  state,  resided.  Of  course, 
this  was  a  full  compliance  with  the  law,  and  it  is  not  neces- 
sary to  decide  in  this  case  whether  filing  in  both  counties 
was  necessary  in  such  case.  But  the  time  of  filing  in  both 
counties  was  after  the  mortgage  to  Collins,  Atwater  & 
Whiton.  By  the  plain  language  of  the  act,  as  against  that 
mortgage,  it  was  void.  When  that  mortgage  was  given,  it 
was  good  against  the  mortgagors,  and  against  every  one, 
except  subsequent  purchasers  and  mortgagees  in  good  faith, 
and  creditors  who  should  obtain  judgments,  without  being 
filed.  The  complainants  are  not  subsequent  mortgagees. 
They  acquired  no  right  whatever  after  the  mortgage  to  Col- 
lins, Atwater,  &  Whiton,  and  were  in  no  manner  injured  by 
the  fact  that  the  mortgage  to  them  was  not  filed  in  the  proper 
county.  They  are  neither  within  the  letter  or  intention  of 
the  act,  if  it  is  taken  for  granted  that  the  mortgage  to  Col- 
lins, Atwater  &  Whiton  was  not  filed  in  the  proper  county. 
That  mortgage  was  not  filed  in  the  county  in  which  Little, 
the  mortgagee,  who  resided  in  this  state,  lived,  which  is  re- 
quired by  tiie  act,  where  there  is*  but  one  mortgagor,  but  it 
was  filed  in  the  county  where  the  chattels  were  situate, 
which  is  the  proper  county  when  the  mortgagor  resides  out 
of  the  stiite,  as  Dana  did,  in  case  there  is  but  one  mortgagor. 
In  such  case,  filing  ia  both  counties  is  certainly  a  compliance 
with  the  requisitions  of  the  act.  But  whether  a  filing  in 
either  would  be  sufficient,  and  if  so,  in  which  it  should  be 
filed,  are  questions  that  admit  of  doubt,  and  which  it  is  not 
necessary  in  this  case  to  settle. 
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These  defendants  are  especially  mortgagors  in  good  faith  ; 
they  advanced  their  money  at  the  giving  of  the  mortgage, 
without  any  kind  of  notice  or  suspicion  that  the  complain- 
aats  had  any  lien  or  mortgage.  The  complainants  are  mort- 
gagees, not  merely  negligent,  but  in  bad  faith ;  they  made 
an  agreement  with  the  mortgagors  not  to  file  the  mortgage, 
to  preserve  a  false  credit  to  the  mortgagors,  and  to  impose 
upon  subsequent  creditors  and  mortgagees,  contrary  to  the 
provisions  and  spirit  of  the  act. 

The  act  differs  substantially  in  its  provisions,  as  to  the 
effect  of  not  filing  the  mortgage,  from  the  provisions  on  the 
same  subject  in  the  act  respecting  mortgages  on  real  estate. 
That  provides,  {Nix.  Dig,  611,  §  10,)  that  a  mortgage  not  left 
for  registry  shall  be  void  against  a  subsequent  judgment 
creditor,  or  purchaser,  or  mortgagee,  without  notice,  unless 
the  same  be  lodged  for  registry  before  the  time  of  entering 
such  judgment,  or  of  lodging  for  record  such  mortgage  or 
conveyance  to  a  subsequent  purchaser  or  mortgagee.  In 
that  case,  the  negligence  of  the  subsequent  mortgagee  or 
purchaser  would  lose  the  advantage  griined  by  that  of  the 
prior  mortgagee. 

In  accordance  with  this  principle,  it  has  been  held  by  a 
series  of  decisions  in  New  York^  upon  a  similar  statute,  in 
Dearly  the  same  words  as  our  own,  that  an  omission  to  re-file 
*  mortgage  at  the  end  of  the  year  will  not  give  precedence 
to  a  subsequent  mortgage  given  and  filed  within  the  year; 
that  the  priority  of  such  mortgages  is  fixed  as  soon  as  the 
Intone  is  given,  and  that  no  subsequent  diligence,  or  want 
of  diligence,  can  effect  or  change  it.  Meech  v.  Patching  14 
^'  Y,  R,  71 ;  Thompson  v.  Van  Vechten^  6  Bosw.  373 ;  S. 
C-,  27  N.  Y.  JR.  568  ;  Lewis  v.  Palmer,  28  N.  Y.  R,  271. 

The  mortgage  of  the  defendants  is  entitled  to  be  first  paid 
out  of  the  proceeds  of  the  mortgaged  property. 
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In  the  Matter  op  the  Application  for  Sale  of  Lands 
OF  Mary  E.  Steele,  an  Infant. 

1.  A  life  tenant  in  bound  to  keep  the  premises  in  repair,  not  excepting 
dilapidations  occasioned  by  ordinary  wear  and  tear  in  the  proper  use  of 
the  premises. 

2.  The  reversionary  estate  of  an  infant  will  not  be  sold  because  there 
may  be  a  great  advantage  in  the  sale  to  the  tenant  for  life,  when  the  bene- 
fit to  the  infant  is  doubtful  or  inappreciable. 


This  was  an  application  by  the  father  for  the  sale  of  lauds 
of  an  infant  daughter. 


Mr.  J,  H,  Van  Cleef^  for  petitioner. 


The  Chancellor. 

In  this  case  the  father  has  a  life  estate,  as  tenant  by  the 
curtesy.  The  property  rents  for  $50  a  year  \  the  taxes  are 
$8,  and  the  property,  if  sold,  will  bring  §600.  The  father 
is  thirty  years  old,  and  his  share  of  the  procee«ls  would,  ac- 
cording to  the  tables,  be  seventy-eight  per  cent.,  or  $468, 
leaving  $132  for  the  infant.  The  premises  are  out  of  repair, 
and  it  would  require  $250  to  put  them  in  repair.  The  life 
tenant  is  bound  to  keep  the  premises  in  as  good  repair  as 
they  were  when  he  took  them,  not  excepting  ordinary  or 
natural  wear  and  tear;  if  a  new  roof  is  needed,  he  is  bound 
to  put  it  on;  if  paint  wears  off,  he  is  bound  to  re-paint.  The 
father  has  been  tenant  for  eight  years,  and  has  suffered  this 
dilapidation.  The  sale  may  be  a  great  benefit  to  the  delin- 
quent father.  The  benefit  to  the  child  is  inappreciable. 
Tlie  sale  will  not  be  ordered,  unless  the  father  agrees  to  take 
$200  for  his  share  of  the  proceeds. 
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Lippinoott's  Exbcutoe  w.  Lippincott. 

1.  An  executor  has  no  power  to  sell  the  lands  of  his  testator,  nnless  di- 
rected to  do  80  by  the  will,  either  expressly,  or  by  implication. 

2.  The  appointment  of  one  as  executor  of  a  will  that  directs  lands  to  be 
told,  does  not,  of  itself,  confer  on  him  the  power  to  sell.  But  if  the  execu- 
tor ifl  directed  by  the  will,  or  bound  by  law,  to  see  to  the  application  of  the 
proceeds  of  the  sale,  or  if  the  proceeds,  in  the  disposition  of  them,  are 
oiixed  np  sad  blended  with  the  personalty — which  it  is  the  duty  of  the 
execQtor  to  dispose  of  and  pay  over — then  a  power  of  sale  is  conferred  on 
theezecntor  by  implication. 

This  case  was  argued  upon  the  bill,  and  the  answer  of  the 
infant  defendants  by  their  guardian. 

Mr,  J,  Wi&on,  for  complaiaant,  ex  parte. 

The  Chancellor. 

The  oljecti  of  the  complainant  is,  to  have  a  construction  of 
the  will  of  his  testator,  and  the  directions  of  this  court  as  to 
his  duty  and  power  in  selling  the  lands  of  his  testator. 

The  testator,  besides  his  personal  property,  owned  two 
^8;  one  of  ninety  acres,  on  which  he  resided,  called  the 
Daell  farm,  the  other,  of  twelve  acres,  called  the  Clark 
property.  In  his  will,  he  directs  that,  at  the  expiration  of 
two  yew8>  the  Duell  farm  should  be  sold,  and  gives  to  his 
wife,  Lydia,  one  third  of  the  proceeds  of  the  sale,  and  one 
third  of  the  personal  property  for  her  support.  He  gives  to 
her  the  Clark  property  for  her  home  while  she  may  live,  and 
^^1 "  that  is  to  say,  Lydia  is  to  have  the  Clark  property 
*8  her  home  during  her  natural  life,  and,  if  found  necessary 
for  her  support,  to  sell  the  Clark  property,  and  use  the  pro- 
^*^  as  she  may  couclude.  The  balance  of  my  property  to 
he  divided  among  my  children,  or  their  heirs,  share  and 
8hare  alike." 

The  will  does  not  decide  by  whom  the  lands  shall  be  sold, 

Vol.  IV,  L 
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further  than  above  stated.  The  bill  states  that  the  wid« 
and  children  desire  that  the  Duell  farm  shall  be  sold,  a. 
also,  that  the  Clark  property  may  be  sold,  and  with  the  p: 
ceeds  a  place  purchased  more  suitable  for  the  widow  and  I 
family  to  reside  upon. 

The  prayer  is,  that  a  construction  may  be  given  to  " 
will,  and  that  the  complainant  may  be  permitted  to  exec^ 
it  under  the  direction  of  the  court. 

An  executor  has  no  power  to  sell  the  lands  of  his  testat 
unless  directed  to  do  so  by  the  will,  either  expressly,  or 
implication.     In  this  will  there  is  no  express  direction  th 
he  shall  sell.     He  cannot,  unless  the  power  arises  by  imp 
cation. 

The  appointment  of  one  as  executor  of  a  will  that  direc 
lands  to  be  sold,  does  not,  of  itself,  confer  on  him  the  pow 
to  sell.  Patton  v.  RandaUy  1  Jac.  ^  W,  189.  But  if  t 
executor  is  directed  by  the  will,  or  bound  by  law,  to  see 
the  application  of  the  proceeds  of  the  sale,  or  if  the  proceec 
in  the  disposition  of  them,  are  mixed  up  and  blended  wi 
the  personalty — which  it  is  the  duty  of  the  executor  to  d 
pose  of  and  pay  over — then  a  power  of  sale  is  conferred 
the  executor  by  implication.  1  Sug.  on  Powers  134  a 
139;  1  WUliams  on  ExWa  580,  581;  2  Redjield  on  W\ 
124;  Forbes  v.  Peacock^  11  Sim,  152;  S,  C,  11  Mees, 
WeU.  630;  S,  C,  12,  Sim,  528;  Tylden  v.  Hyde,  2  Sivi 
Stu,  238;  Ward  v.  Devon^  cited  in  11  Sirn.  152;  Pobim 
v.  Lowatcr,  17  Beav.  592;  S.  C,  5  DeG.,  M,  ^  G.  27 
Davoue  v.  Fanning,  2  Johns,  C,  R,  252;  Bogert  v.  H 
tell,  4  Hill  (iV.  7.)  492. 

The  proceeds  of  the  Duell  farm  are,  by  the  will,  blen«i 
and  mixed  'up  with  the  personal  estate,  which  must  be  A 
tributed  and  paid  over  by  the  executor.  This  is  the  ca 
both  with  the  one  third  given  to  the  widow,  and  with  i 
other  two  thirds,  which  forms  part  of  the  balance  of  \ 
property  to  be  divided  among  his  children.  The  execu 
had  power  to  sell  the  Duell  farm,  but  he  cannot  sell  it  un 
twj  years  after  the  death  of  the  testator.     No  wish  or  des 
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of  the  widow  or  children  could  confer  on  him  that  power. 
The  testator  has  directed  that  it  shall  not  be  sold  within  that 
time. 

The  proceeds  of  the  Clark  farm  are  not,  for  any  purpose, 
blended  or  given  away  with  the  personal  property;  and  the 
executor  has,  in  no  case,  the  distribution  of  them.  If  it  does 
not  become  necessary  for  the  support  of  the  widow  to  sell  it, 
at  her  death  it  will  go  to  the  children;  they  take  it  as  real 
estate.  If  it  shall  be  sold  under  the  direction  in  the  will, 
the  proceeds  go  to  the  widow,  to  use  as  she  may  conclude, 
or  as  she  pleases,  the  effect  of  which  is,  that  they  belong  to 
her  absolutely,  and  are  in  no  case  to  be  disposed  of  by  the 
executor. 

The  words  of  the  will  seem  to  give  the  power  of  sale  to 
tie  widow  herself;  but  the  condition  of  its  exercise,  which 
is,  "if  found  necessary  for  her  support,"  would  indicate  that 
some  one  else  should  determine  the  necessity.  And  her  de- 
sire to  have  a  different  or  more  suitable  place  for  her  resi- 
dence is  certainly  not  the  necessity  for  her  support  designated 
in  the  will,  and  would  not  authorize  the  sale  of  it.  If  it  is 
once  sold,  she  will  be  the  absolute  owner  of  the  proceeds.  A 
sale  by  her,  in  which  the  children  should  all  join,  would  give 
title.  On  a  bill  filed  by  her  to  complete  a  sale  made,  and  to 
^^nipel  the  children  to  join,  this  court,  upon  being  satisfied 
that  the  sale  w<is  necessary  for  her  support,  might  direct  the 

children  to  join  in  the  conveyance,  and  thus  give  a  complete 
title. 


Hogan  vs.  Jaques  and  others. 

^'  Where  a  deed  expresses  a  coDsideration,  though  merely  nominal,  and 
fi«ver  paid,  no  useresulta  to  the  grantor,  and  parol  prooLtbat  the  convey  - 
^^^  Waa  intended  to^e  in  trust  for  the  grantor,  will  not  raise  a  trust. 

"•  A  trust  estate  cannot  be  sold  by  execution. 

^'  That  a  deed  absolute  on  its  face  was  really  given  as  a  security  for  a 
^^  Mid  intended  only  as  a  mortgage,  may  be  shown  by  parol  proof;  bat 


124  CASES  IN  CHANCERY. 

Hogan  V.  JAqnes. 

the  proof  most  be  very  plain  where  the  debt  does  not  remain,  or  is  coi 
ered  as  paid  by  giving  the  deed. 

4.  A  verbal  promise  by  the  grantee  to  the  grantor,  that  he  wonld  ren 
vey  the  land  upon  receiving  back  the  amoant  of  his  debt,  will  not  b« 
forced ;  much  less  against  a  purchaser  for  valuable  consideration,  witl 
notice. 


This  cause  was  heard  upoD  bill,  aoswer,  and  proofs. 

Mr.  Banney,  for  complainant. 
Mr.  T.  Bunycn,  for  defendants. 

The  Chancellor. 

The  object  of  this  suit  is,  that  the  defendant  Jaques, 
his  daughter,  the  defendant  Mrs.  Mitchell,  may  be  adjud 
each  to  hold  a  tract  of  land,  of  which  each  respectively 
the  legal  title,  as  trustee  for  the  complainant,  and  maj 
compelled  to  re-convey  the  same  to  the  complainant,  u] 
his  re-paying  to  the  defendant,  Jaques,  certain  moneys 
vanced  by  Jaques  for  the  complainant's  benefit,  which 
lenders  himself  ready  to  re-pay. 

Amzi  Dodd,  on  the  22d  of  July,  1863,  held  in  fee,  in  ti 
for  the  complainant,  a  lot  in  the  town  of  Orange,  at 
nortwest  corner  of  the  intersection  of  Main  and  Mechj 
streets.  On  this  lot  were  several  mortgages.  The  exc 
tors  of  C.  R.  Ackers,  who  held  one  of  them,  obtained  a 
cree  of  foreclosure  to  pay  all  these  mortgages,  and 
premises  had  been  sold  under  that  decree.  They  had  b 
sold  for  a  sum  much  below  their  value,  and  oonsidera 
below  the  amount  due  on  the  foreclosure  decree.  This  i 
was  set  aside;  after  which  the  defendant,  Jaques,  at  the 
quest  of  the  complainant,  advanced  the  money  and  purcha 
the  mortgages  and  decree,  which  were  assigned  to  b 
These  assignments  were  dated  on  the  20th  day  of  July,  18 
and  were  acknowledged  on  the  22d  day  of  that  month, 
the  22d  day  of  that  month,  Dodd,  together  with  the  cc 
piainant,  and  their  respective  wives,  conveyed  this  lot  to 
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defendant,  Caroline  E.  Mitchell,  by  deed,  without  any  cove- 
nante,  except  against  the  acts  of  Dodd.    The  consideration 
vas  $100  in  hand  paid,  and,  by  the  habendum  clause,  was 
for  the  use  of  the  grantee  and  her  heirs.     On  the  5th  of 
September,  1863,  Samuel  W.  Baldwin  conveyed  to  the  de- 
fendant, Jaques,  in  fee,  a  lot  on  Mechanic  street,  in  rear  of 
the  corner  lot,  by  deed  dated  on  that  day,  in  consideration 
of  $1200 ;   the  uses  were  declared  to  the  grantee  and  his 
heirs,  and  the  deed  contained  full  covenants  as  to  title  and 
against  encumbrances.     This  Baldwin  lot  had  formerly  been 
annexed  to  the  corner  lot,  and  was  conveyed  by  Dodd  and 
the  complainant  to  Baldwin,  in  December,  1869. 

Harriet  Pierson  had  recovered  a  judgment  against  Hogan 
in  the  Elssex  county  Circuit  Court,  in  1857,  for  $434,  which 
remained  unpaid.     Jaques,  with  Hogan's  consent,  purchased 
this  judgment,  and  Hogan's  right  and  title  to  both  lots  was 
levied  on  and  sold,  by  virtue  of  an  execution  on  that  judg- 
ment, to  the  defendant,  Caroline  E.  Mitchell,  who  received 
the  sherifiF's  deed ;  it  was  dated  the  10th  of  September,  1863, 
the  day  of  the  sale.     These  deeds  were  to  Mrs.  Mitchell  in 
her  maiden  name,  Caroline  E.  Jaques,  she  being  then  un- 
married, and  a  minor  under  seventeen  years  of  age. 

The  complainant  alleges  that  Jaques  advanced  the  money 
for  these  mortgages  and  the  judgment,  to  aid  him,  so  that 
the  property  might  be  retained,  and  need  not  be  sold;  and 
that  the  conveyance  to  Jaques'  daughter  by  Dodd  and  him- 
self, was  made  at  Jaques'  suggestion  and  request,  with  the 
agreement  that  the  title  was  to  be  held  in  trust  for  the  com- 
plainant, and  upon  some  objections  made  by  Jaques  against 
Dodd,  as  trustee. 

The  complainant  alleges  that  the  Baldwin  lot  was  conveyed 
hy  him  and  Dodd  to  Baldwin,  for  about  $1600,  with  the 
Agreement  that  Baldwin  would,  at  any  time,  re-convey  it  to 
liiai,  upon  payment  of  that  sum,  being  a  debt  of  Hogan  to 
Baldwin,  to  secure  which  the  lot  was  conveyed. 

A  great  amount  of  evidence  has  been  taken  of  parol  de- 
clarations and  agreements  o^'  the  parties,  as  to  the  trust.    It 
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is  objected,  on  part  of  the  defendaDts,  thai  a  trust  caoDOt  be 
proved  by  parol  declarations  or  agreements,  it  being  within 
the  statate  of  frauds,  which  enacts,  "  that  all  declarations  oi 
creations  of  trnst  of  any  lands  shall  be  manifested  by  writing, 
signed  by  the  party  who  may  declare  such  trosts,  or  el8€ 
shall  be  utterly  void."  The  statute  provides  that  it  shall 
not  affect  any  trust  that  may  arise  or  result  by  implication 
or  construction  of  law. 

There  is  no  question  as  to  the  mortgages  or  decree  pur- 
chased by  Jaques ;  he  paid  for  them,  and  is  entitled  to  the 
amount  due  on  them  ;  and  the  complainant  would  be  entitled 
to  redeem  the  corner  lot  on  payment  of  them,  were  it  not 
for  the  conveyance  to  Mrs.  Mitchell.  The  whole  question 
as  to  the  corner  lot  is,  whether  that  conveyance  was  to  hei 
in  trust  for  complainant.  It  is  a  deed  of  bargain  and  sak 
for  a  money  consideration,  and  the  uses  are  declared  in  the 
deed.  The  deed  was  from  Hogan,  as  well  as  his  trustee,  and 
conveyed  the  lot  free  from  any  trust  to  which  it  had  been 
subject  in  Dodd  s  hands.  This  was  the  legal  effect  of  the 
conveyance.  If  any  new  trust  was  created,  it  must  arise 
from  something  at  or  after  the  conveyance.  If  it  was  an 
express  trust,  it  must  have  some  declaration  in  wHting, 
signed  by  the  grantee.     There  was  none — none  is  pretended. 

The  complainant  places  his  claim  upon  the  ground  that 
the  conveyance  was  without  any  actual  consideration,  and 
with  the  understanding  that  it  was  in  trust  for  him. 

This  is  not  one  of  the  cases  in  which  a  trust  results  or 
arises  by  implication  of  law.  Formerly,  it  was  held  that  a 
feoffment,  made  without  any  consideration,  would  raise  a  re- 
sulting trust  for  the  grantor,  and  this  consequence  governs 
in  a  conveyance  by  deed,  where  there  is  no  consideration, 
and  where  the  uses  are  not  declared.  But  when  the  deed 
expresses  a  consideration,  though  it  is  a  mere  nominal  one, 
and  though  it  was  never  paid,  no  use  results  to  the  grantor, 
and  parol  proof  that  the  conveyance  was  intended  to  be  in 
trust  for  the  grantee  will  not  raise  a  trust 

This  was  so  held  in  England,  in  Leman  v.  Whitl^,  4 
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Itm.  423,  and  Fordyce  v.  Willis,  3  Bro.  C.  C.  577;  and 
in  New  York,  in  Rathbun  v.  Ratkbuny  6  Barb.  105 ;  also, 
in  the  Court  of  Errors  in  this  state,  in  Baldwin  v.  Caynp- 
Jidd,  4  Halat  891.  Justice  Elmer,  p,  903,  says,  "  no  trust 
arises  upon  a  man's  own  deed,  whether  there  was,  in  fact, 
any  consideration  paid  or  not;  as  between  the  parties,  a 
voluntary  deed  is  just  as  binding  as  any  other.  There  can 
be  no  doubt  that  any  parol  declarations  of  the  defendant,  or 
any  understanding  between  him  and  the  plaintiff,  not  re- 
duced to  writing,  would  be  inadmissible  to  show  a  trust." 
The  same  doctrine  is  sanctioned  in  2  Story's  Eq,  Jur,,  § 
1199;  Em  on  Trustees  107  ;  Browne  on  Statute  of  Frauds, 
§111. 

No  title  whatever  was  acquired  by  Mrs.  Mitchell  by  the 
sheriff's  deed  to  her.  At  or  after  the  judgment,  Hogan  had 
fio  legal  estate  in  the  premises ;  and  it  is  settled  in  this 
state,  that  a  trust  estate  cannot  be  sold  by  execution.  Under 
the  act  regarding  fraudulent  trusts,  it  could  have  been 
reached  and  sold  by  supplementary  proceedings,  and  there- 
fore it  was  advisable,  if  not  necessary,  for  Jaques  to  pur- 
chase or  satisfy  this  judgment;  but  the  sale  under  it  was  a 
nullity.  It  was  held  in  this  court,  in  Combs  v.  Little,  3 
Grttrt^B  C.  -B.  310,  as  also  in  the  case  of  MarUitt  v.  Smith,  3 
^-  -B.  Green  108,  affirmed  by  the  C©urt  of  Errors,  that  a 
pnrchase  at  a  sheriff  *s  sale,  upon  a  parol  agreement  with  the 
Qfifendant  in  execution  that  the  land  shall  be  held  for  his 
"^Defii,  and  that  he  shall  be  allowed  to  redeem,  will  be  held 
^  be  a  trust  for  the  defendant.  And  if  any  title  in  this  case 
had  been  derived  from  the  sheriff's  deed,  it  could  be  shown 
"y  parol  that  it  was  subject  to  such  trust.  As  it  stands,  the 
^eed  from  Dodd  and  Hogan  conveyed  to  Mrs.  Mitchell  the 
*®gal  title,  and  no  trust  results  from  the  fact  that  no  con- 
sideration was  paid,  and  no  express  trust  can  be  shown  by 
parol  proof. 

As  regards  the  Baldwin  lot,  the  complainant  claims  that 
the  deed  to  Baldwin,  though  absolute  on  its  face,  was  given 
^  security  for  a  debt  of  $1600,  and  with  an  agreement  to 
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re-convey  on  payment  of  that  sum.  It  is  well  settled,  tl 
if  a  deed,  absolute  on  its  face,  was  really  given  as  securi 
for  a  debt,  and  intended  only  as  a  mortgage,  it  is  a  mo 
gage,  and  that  the  fact  may  be  shown  by  a  written  def< 
sance,  or  by  parol  proof.  The  proof  in  this  case  relied  up 
is  the  evidence  of  Baldwin,  and  of  the  complainant. 

Baldwin  says,  the  deed  from  Dodd  and  Hogan  *'  was  giv 
to  me  for  a  balance  which  Mr.  Hogan  owed  me  for  abc 
$1500  or  $1600 ;  it  was  not  less  than  $1500,  and  I  thi 
over  that.  Mr.  Hogan  suggested  that  I  should  take  t! 
land  at  a  price  we  could  agree  upon,  and  save  him  payi 
interest;  this  debt  of  mine  was  on  interest.  I  objected 
the  time  to  take  the  property;  I  did  not  want  it;  I  took 
with  the  understanding  that  I  would  deed  it  to  him  ag« 
upon  the  liquidation  of  that  debt."  Hogan  says,  "  I  convej 
it  to  Baldwin ;  the  consideration  was  between  $1500  a 
$1600,  under  an  understanding  when  I  conveyed  it,  tl 
when  I  got  able  I  was  to  take  the  lot  back  for  my  son,  ji 
the  same  as  when  I  sold  it — the  same  price."  From  this, 
is  insisted,  that  this  conveyance  was  merely  a  mortgage. 

There  is  a  distinction  between  an  agreement  that  a  d( 
shall  be  only  security  for  a  debt — a  redeemable  mortgage 
and  an  agreement  made  at  its  execution  to  re-convey  < 
property  upon  being  ^^aid  back  the  consideration,  or  so 
other  sum ;  but  the  line  is  very  shadowy  and  indistinct  tl 
divides  one  from  the  other. 

We  find  it  laid  down  that  an  agreement,  to  be  sufficient 
convert  an  absolute  deed  into  a  mortgage,  should  be  mutiJ 
that  is,  that  the  grantor  should  be  bound  to  pay  the  de 
and  the  grantee  to  re-convey  on  payment.  Coote  on  Mc 
gages  19;  Holmes  v.  Grant,  8  Paige  243;  Glover  v.  Pa\ 
19  Wend.  518;  Robinson  v.  Cropsey,  2  Edw,  Ck.  138. 

It  is  not,  perhaps,  necessary  in  all  cases,  to  convert  an  ; 
solute  deed  into  a  mortgage,  that  the  liability  of  the  gran 
to  pay  the  debt  should  remain;  and  yet  a  continuing  d 
seems  so  much  a  part  of  our  idea  of  a  mortgage,  that 
proof  that  an  absolute  deed  was  intended  as  a  mortgage  m' 
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be  very  plain  where  the  debt  does  not  remain,  or  is  consid- 
ered as  paid  by  giving  the  deed.  In  this  case,  the  object  in 
giving  the  deed  for  this  lot,  was  to  stop  the  interest  on  a 
debt  that  was  liable  to  interest.  The  deed  was,  without 
doubt,  accepted  as  a  payment  of  the  debt,  and  Hogan  was 
by  it  discharged  from  all  other  liability  for  it.  Neither 
party  states  that  it  was  conveyed  by  way  of  mortgage. 
Baldwin  did  not  want  to  take  the  lot;  he  objected  to  it.  He 
could  not  have  had  any  objection,  if  it  had  been  merely  mort- 
gaged to  him ;  and  the  inference  is  very  strong,  that  in  this 
state  of  affairs,  a  mortgage  would  have  been  given,  if  one 
had  been  intended.  Both  parties  state  it  was  a  conveyance, 
with  an  agreement  to  re-convey.  Jaques  was  not  told  that 
Baldwin  held  as  mortgagee,  either  by  Hogan  or  Baldwin. 
The  title  he  was  to  get,  and  expected  to  get,  according  to 
their  own  statements,  was  the  fee.  They  say,  he  was  told 
that  Baldwin  held  it  for  Hogan,  not  as  mortgagee  for  him- 
self for  an  amount  greater  than  its  value.  Hogan  swears 
that  it  was  conveyed  to  Jaques  in  trust  for  him,  when  he 
paid  Jaques  the  $1200,  and  interest.  The  whole  circum- 
stances show  that  it  was  not  considered  a  mortgage  to  Bald- 
win for  $1600,  or  any  other  sum;  and  the  fact  that  Baldwin 
conveyed  to  Jaques,  with  full  covenants  of  title  and  right  to 
convey,  shows  that  he  did  not  consider  he  was  assigning  a 
mortgage.  I  think  the  conveyance  to  Baldwin  was  not  made 
or  intended  as  security  for  a  debt,  or  in  any  way  as  a  mort- 
age, but  that  the  property  was  accepted  in  payment  of  the 
debt;  and  Baldwin  made,  and  intended  to  make,  a  verbal 
promise  to  Hogan,  made  by  parol  so  as  not  to  embarrass 
^0  title,  that  he  would  re-convey  to  him  upon  receiving 
back  the  $1600,  without  interest.  This  contract,  of  course, 
oouldnot  be  binding,  either  at  law  or  in  this^court.  If  it 
should  be  considered  as  a  mortgage  to  secure  $1600,  a  debt 
then  due,  Hogan  could  not  redeem,  either  from  Baldwin  or 
Jaques,  except  by  paying  the  $1600,  with  interest  from  the 
5*te  of  the  deed.  This  was  not  the  intention  of  the  parties ; 
^t  was  to  re-convey  for  $1600,  without  interest.    Again,  this 
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claim   to  hold  the  equity  of  redemption  is  inequitable  J 
against  Jaques,  who  had  no  notice  of  it.     He  bought  fro; 
Baldwin,  who  had  on  record  the  absolute  title.     A  conceals 
agreement  to  permit  Hogan  to  redeem  is  against  the  spit 
and  object  of  our  registry  laws,  and,  if  permitted  to  preva 
would  overthrow  them  and  defeat  their  object.     No  care 
searches  or  inquiries  would  protect  a  purchaser  from  tJ 
eflfect  of  such  agreement.     Jaques  was  a  purchaser  for 
valuable  consideration,  and  although  ho  might  have  be^ 
told  that  Baldwin  held  for  the  benefit  of  Hogan,  yet, 
taking  the  title,  he  had  no  notice  or  no  reason  to  suape 
that  the  title,  when  conveyed  to  him  with  Hogau's  assen 
would  be  only  the  lien  of  a  mortgagee  for  his  debt. 

I  am  of  opinion  that  the  complainant  has  not  made  out 
title  to  relief  as  to  either  lot,  and  that  the  bill  must  be  di 
missed,  with  costs. 


Brumagim  vs.  Chew. 


1.  A  suit  brought  in  New  York  upon  a  bond,  by  a  person  to  whom 
was  assigned  as  collateral  security  for  a  less  amount,  in  which  only  t 
amount  for  which  it  was  assigned  as  collateral  security  was  recovered,  a 
to  which  the  obligee  was  no  {»arty,  does  not  satisfy  and  extinguish  i 
bond,  as  against  the  obligee.  And  in  a  suit  brought  by  the  absolute 
signee  of  the  bond  and  mortgage  subsequent  to  such  collateral  assignme 
he  will  be  entitled  to  a  foreclosure  of  the  mortgage  for  the  residue  due  up 
it,  beyond  the  amount  recovered. 

2.  The  effect  of  such  recovery  will  be  determined  by  the  law  of  the  st 
of  New  York.  And  the  well  established  rule,  that  the  proceedings  in  a 
suit  will  not  affect  any  one  but  a  party  to  it,  will  be  assumed  to  be  the  1 
of  New  Y'ork,  until  it  is  shown  that  a  different  rule  is  established  there 


Argued  on  pleadings  and  proofs. 

Mr.  WUliaynson,  (with  whom  was  Mr.  E.  T.  Sreeyi,)  I 
complainant. 

Mr.  A.  V,  Schenck,  for  defendant. 
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Eobert  Chew,  in  1851,  gave  to  Peter  Walker  his  bond 
secured  by  mortgage  on  lands  in  this  state,  for  the  payment 
of  $3500,  in  March,  1856,  with  interest  half  yearly.  Walker, 
in  December,  1851,  assigned  the  bond  and  mortgage  to 
Stephen  G.  Wood,  as  collateral  security  for  the  payment  of 
$1700,  and  afterwards  further  assigned  them  as  collateral 
security  for  the  sum  of  $200. 

In  April,  1853,  Wood  brought  suit  on  the  bond  against 
Chew  in  the  Supreme  Court  of  New  York,  joining  Walker 
as  defendant,  he  having  refused  to  join  as  plaintiflP.     Chew 
appeared  and  pleaded;  Walker  was  not  served  with  pro- 
cess, nor  did  he  appear  or  plead.     A  rule  Was  ordered  after 
tis  death,  which  occurred  during  the  suit,  making  his  ad- 
ministratrix in  New  York  a  party  in  his  place,  but  she  was 
not  served  with  the  rule  or  with  process,  and  did  not  appear 
or  plead,  nor  was  she  in  any  way  brought  into  court.     Chew 
pleaded  fraud  in  the  consideration  of  the  bond,  and  claimed 
^  recoup  the  damages  and  loss  to  him  arising  from  the 
frauds  which   consisted  in  false   representations  as  to  the 
Property  sold  to  him,  for  which  the  bond  wjis  given  as  pay- 
^^^t.    An  issue  was  joined  between  Wood  and  Chew  on 
this  fraud,  and  upon  a  trial  had  on  this  issue,  the  jury  found 
"^^Wood   the  sum  of  $2091.25,  for  which  judgment  was 
P^^D,  which  Chew  immediately  paid.      In  this  issue  and 
^^'^I  the  administratrix  of  Walker  took  no  part. 

*^^nding  the  suit,  in  December,  1857,  Wood  assigned  the 

^^  and  mortgage  to  M.  F.  Braisted,  and  on  the  9th  of 

^P**il,  1859,  three  days  after  the  judgment  in  the  Supreme 

^^^t,  and  two  days  after  the  payment  of  it,  Braisted  and 

^^Ikers  administratrix  assigned  the  bond  and  mortgage  to 

''^tnagim,  the  complainant. 

^he  defendant  contends  that  the  suit  upon  the  bond  in 
^^'W  York,  and  the  verdict  and  judgment  therein,  extin- 
8^*%hed  the  bond,  and  that,  by  the  payment  of  that  jud^- 
^^^t,  the  bond  and  the  debt  which  the  mortgage  was  given 
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to  secare  was  satisj^ed,  and  the  mortgage,  which  has  no  ei 
istence,  except  as  security  for  the  debt,  was  thereby  ah 
satisfied. 

The  position  taken  for  the  defendant,  that  the  judgmei 
in  New  York  must  have  the  same  effect  here  as  it  woul 
have  in  New  York,  by  the  laws  of  that  state,  is  correc 
and  the  question  to  be  determined  is  the  effect  of  it  in  Ne 
York.  In  that  state,  a  person  made  party  to  a  suit  in  th 
snmmons  or  process,  who  is  not  served,  or  does  not  appea 
unless  he  be  a  joint  contractor  with  a  party  summoned  c 
appearing,  is  not  deemed  a  party  to  the  suit,  and  cannot  b 
affected  by  the  judgment.  The  suit  proceeds  against  th 
party  summoned,  as  if  he  was  the  sole  defendant.  Ne\ 
Tork  Code,  §  136;  Robinson  v.  Frost,  14  Barb.  536  ;  Nw 
ton  V.  Hayes,  4  Denio  245 ;  Ea^st  River  Bank  v.  Cuttiru 
1  Bosw.  636. 

By  the  JVcto  York  Code^  §  111  and  112,  suits  upon  thin^ 
in  action  must  be  brought  in  the  name  of  the  real  party  i 
interest. 

Wood  was  only  interested  in  the  bond  to  the  extent  of  h 
advance,  for  which  they  were  assigned  as  collateral  security 
Walker  owned  the  residue.  If  he  had  been  made  a  part] 
all  the  questions  could  have  been  settled  in  that  suit.  Cod 
§  263  and  274. 

Chew  did  not  make  any  objections,  so  far  as  appears  b 
the  record^  to  the  suit  proceeding  without  him  >  and  in  sue 
case,  this  suit)  being  between  Wood  and  Chew,  both  upo 
the  well  established  principles  of  law  in  such  case,  by  whic 
this  court  must  be  governed  unless  a  different  rule  is  show 
to  be  established  in  New  York>  and  by  the  law  of  the  stAi 
of  New  York  so  far  as  shown  to  this  court,  could  only  affe< 
the  parties  to  the  suit. 

It  would  be  strange  if  one  holding  a  bond  as  collaten 
security  for  half  its  amount,  could  bring  suit  upon  it  in  th 
absence,  and  without  the  knowledge  of  the  pledgor,  and,  b 
negligence  or  collusion,  permit  a  defence  to  one  half  th 
amount  to  prevail,  on  recovering  the  amount  necessary  t 

,j  his  own  claim. 
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If  the  assignment  had  been  absolute,  and  the  obligor  had 
not  known  that  it  was  intended  as  collateral,  the  case  would 
be  different.  But  here  the  complaint  in  the  suit  in  New 
York  sets  forth  that  it  was  collateral,  and  that  Walker  had 
an  interest  and  ought  to  be  a  party.  And  for  aught  that 
appears,  the  jury  may  have  found  their  verdict  for  the 
amount  due  to  Wood  on  his  loan  to  Walker,  without  consid- 
ering or  determining  upon  the  validity  of  the  defence  beyond 
that  amount.  By  the  code,  he  was  not  entitled  to  recover 
more. 

Beyond  the  amount  recovered  by  Wood,  and  paid  to  him, 
this  judgment  in  New  York  is  no  defence  to  this  bond  or 
mortgage.  The  trial  and  judgment  were  between  strangers, 
and  cannot  affect  Walker's  administratrix,  or  any  one  hold- 
ing by  assignment  from  her. 

The  complainant  is  entitled  to  a  decree  for  the  amount 
secured  by  the  mortgage,  above  the  amount  paid  to  Wood. 


Hay  v8,  Estell  and  others. 


1-  Exceptions  will  not  lie  to  the  return  of  commissioners  in  a  snit  for 
P*ftiiion.    The  correct  practice  in  such  case  is  by  motiop  to  suppress  the 

return. 

*'•  The  court  will  set  aside  and  quash  the  return  of  commissioners  of  par- 
^lion  vheD  the  partition  has  been  made  upon  wrong  principles,  or  in  dis- 
^f<i  of  the  rights  of  the  parties,  or  where  there  is  great  and  evident 
lo^qQ&litj  in  the  division.  But  to  set  aside  a  partition  for  mere  inequality, 
^<>^D  there  is  no  partiality  or  improper  conduct  of  the  commissioners,  the 
proof  must  be  clear,  and  the  inequality  considerable. 

^'  The  theory  that  commissioners  in  partition  are,  like  arbitrators, 
Mg^  voluntarily  chosen  by  the  parties  to  decide  between  them,  and 
^treforethey  are  concluded  by  their  judgment,  whether  right  or  wrong, 
"  Qot  gi^en  corruptly  or  through  favor,  dissented  from. 

^  The  question  to  be  considered  by  the  court,  on  motion  to  quash  the 
I^^^on,  is,  whether  the  inequality  is  more  than  can  be  fairly  accounted 
^^'  by  the  difference  in  judgment  between  men  of  discretion  in  valuing 
^«  P«>p«rty. 

Vol.  IV.  M 
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5.  It  is  Dot  of  itself  sofficient  to  set  aside  a  partition,  that  the  comini 
sioners  gave  to  one  of  the  tenants  nearly  the  whole  of  by  far  the 
valaable  part  of  the  tract  to  be  divided. 

6.  Return  ordered  to  be  qaashed,  and  a  new  commission  to  issae 
other  commissioners,  unless  complainant  pay  defendant  $600  for  owelty. 


On   exceptions  to  report  of  commissioners  of  partitioc^^ 
making  partition,  and  proofs  taken  in  support  of  them. 

Mr.  J,  T,  Nixon,  for  infant  defendants,  exceptants. 

The  case  arises  upon  exceptions  filed  to  the  report  of  par 

tition  made  by  the  commissioners. 

The  court  is  asked  to  set  aside  the  report  upon  the  ground  ^ 
of  inequality  of  division,  and  appoint  new  commissioners,    - 
although  there  is  no  charge  of  partiality  or  fraud.     2  Dan, 
Ch.  Pr,  [Perkins   ed,)  1334  ;  Rigga  v.  Dickinson,  2  Soam, 
438;  Story  v.  Johnson,  1  Y.  ^  C.  Ex.  R.  538;  Manners  v. 
Charlesworth,  I  M.  ^  K.  330. 

Mr.  P.  L.  Voorhees,  for  complainant,  contra. 

The  Chancellor. 

This  matter  comes  up  on  exceptions  taken  by  the  defend- 
ants to  the  report  of  the  Commissioners  makibg  partition. 
The  first  question  is  the  objection  raised  to  the  mode  of 
bringing  the  matter  before  the  court. 

Exceptions  are  the  proper  mode  established  by  the  prac- 
tice of  the  court  of  objecting  to  the  sufficiency  of  an  answer, 
and  to  a  master's  report;  but  the  practice  of  filing  excep- 
tions is  not  established  in  any  other  case.  In  several  cases 
in  the  English  Chancery  Reports,  mention  is  made  of  taking 
exception  to  the  return  or  certificate  of  commissioners ;  but 
ou  close  examination,  it  will  be  found  that,  in  these  cases, 
there  were  motions  or  petitions  to  suppress  or  quash  the  re- 
turn, and  that  the  "exceptions  taken"  refer  to  the  grounds 
on  which  the  application  was  based.  This  is  so  in  Manners 
V.  Charleswortli,  1  M.  (Sf  K.  330,  and  in  Watson  v.  North- 
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umberland,  11  Ves.  153;  and  in  the  note  to  the  last  men- 
tioned case,  p,  157,  referring  to  the  exceptions  taken  in 
Turner  v.  Morgan,  there  is  nothing  from  which  it  must  be 
inferred  that  the  term  is  used  to  designate  anything  beyond 
the  objection  made.  The  opinion  of  Chancellor  Green,  in 
Sentky  v.  The  Long  Dock  Company ,  1  McOarter  482,  is 
authority  that  the  correct  practice  in  such  case  is  not  by  ex- 
<^eptions,  but  by  motion  to  suppress  the  return ;  and  he  is 
fully  supported  in  this  by  Jones  v.  Totty,  1  Sim.  136,  and 
(^rbet  V.  Davenantf  2  Bro,  C,  C.  252  ;  and  the  cases  of  Wat- 
*<wi  V.  Northum,berlandj  and  Manners  v.  Charlesworth,  cor- 
rectly considered,  support  this  view.  It  is  laid  down  also  in 
2  Dan,  Chan.  Prae.  1130. 

But  the  complainant  consents  to  waive  the  objection  to 
the  mode  of  bringing  up  the  matter,  and  to  have  the  ques- 
tion considered  as  if  brought  up  and  the  depositions  taken 
on  a  motion  to  quash  or  suppress  the  return. 

The  ground  on  which  the  suppression  is  moved  for  is,  that 
the  partition  is  grossly  unequal,  and  that  of  the  three  com- 
n^isaioners  who  were  nominated  by  the  complainant,  two  of 
them  were  surveyors  who  had  formerly  been  in  the  employ 
^f  the  complainant;  the  defendants  being  infants. 

The  court  will  set  aside  and  quash  the  return  of  commis- 
sioners of  partition,  when  the  partition  has  been  made  upon 
^''^ng  principles,  or  in  disregard  of  the  rights  of  the  parties, 
^^  where  there  is  great  and  evident  inequality  in  the  division. 
;^wt  to  set  aside  a  partition  for  mere  inequality,  when  there 
^s^o  partiality  or  improper  conduct  of  the  commissioners, 
^^^  proof  must  be  clear,  and  the  inequality  considerable. 
^^^^  V.  Johnson,  I  Y.  ^  C  Ex,  R,  538 ;  In  matter  of 
'^f^mpsons  estate,  2  Greens  C.  JR,  637. 

■Liord  Brougham,  in  Manners  v.  Charlesworth,  1  Jif .  4"  A''. 
^^0,  although  he  gives  great  weight  to  the  acts  of  the  com- 
^i^ioners,  does  not  hold  that  their  partition  cannot  be  set 
^^de  for  inequality  in  value  of  shares. 

1  cannot  agree  with  the  theory  that  commissioners  are, 
uke  arbitrators,  judges  voluntarily  chosen  by  the  parties  to 
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decide  between  them,  and  therefore  they  are  to  be  conclude^"^ 
by  their  judgment,  whether  right  or  wrong,  if  not  given  oo 
ruptly,  or  through  favor.     Parties  are  compelled  to  mak 
partition,  as  in  this  case,  against  their  will,  and  the  commis 
BJouers  are  appointed  by  the  court;  though  the  parties  wil 
be  allowed  to  nominate,  yet  the  court  appoints.     And  when 
as  in  this  case,  the  defendants  are  infants,  they  cannot  choose 
and  often  they  are  nominated  by  the  one  party  alone. 

The  question  which  should  be  considered  by  the  court,  o 
motion  to  quash  the  partition,  is,  whether  the  inequality  i^  - 
great^ — more  than  can  be  fairly  accounted  for  by  the  diflFer-  '"^ 
ence  in  judgment  between  men  of  discretion,  in  valuing  thei^ 
property. 

In  this  case,  the  proof  satisfies  me  that  there  is  consider  '"^ 
able  inequality.     There  is  no  proof  whatever  of  any  unfair* — 
ness  or  improper  conduct  on  part  of  the  commissioners.     I 
was  right  that  they  should  assign  to  the  complainant  hi 
three  fourths,  if  practicable,  in  one  tract.     Nor  is  it  sufficien 
to  set  aside  the  partition,  that  they  gave  to  him  nearly  th« 
whole  of  the  cedar  swamp,  by  far  the  most  valuable  part  o 
the  tract  to  be  divided ;  though  in  cases  where  it  can 
done  without  injury  to  the  value  of  the  estate,  it  is  b<tte^ 
that  a  part  of  every  distinct  kind  of  property  should  be  as- 
signed to  each  tenant,  especially  of  property  that  far  exceeds 
the  other  in  value. 

My  conviction  from  the  whole  evidence  is,  that  the  land 
allotted  to  the  complainant,  over  and  above  the  twelve  acres 
of  cedar  swamp,  was  double  the  value  of  the  land  allotted  to 
the  defendants,  and  that  the  partition  is  unequal  by  the 
value  of  that  cedar  swamp,  which  is  worth  about  $2000. 
This  is  too  great  an  inequality  to  be  passed  over  in  the  con- 
firmation of  the  partition.  I  know  that  this  conclusion  is 
founded  upon  the  opinions  of  witnesses  against  the  opinions 
of  the  commissioners.  But  the  great  weight  of  evideuce  is 
on  one  side.  The  complainant  has  examined  few  or  no  wit- 
nesses; the  commissioners  have  been  examined,  but  only  to 
show  that  they  intended  to  act  honestly,-  for  which  porposo 
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in   this  case,  as  remarked  by  Chief  Baron  Lyndhurst  in 
Story  V.  Johnson^  their  testimony  was  superfluous. 

Besides,  in  this  case,  none  of  the  safeguards  for  a  fair  par- 
tition, mentioned  by  Lord  Brougham  in  Manners  v.  Charles- 
worth,  were  or  could  be  observed.     The  shares  could  not  be 
partitioned   by  lot;    nor  could  one   divide  and  the  other 
choose.     The  commissioners  were  named  by  the  complain- 
ant, and  he  chose  to  name  two  surveyors,  who  had  both  been 
in  his  employ.     And,  although  it  may  not  be  possible  to 
allege  anything  agaiust  the  character  or  fairaess  of  these 
commissioners,  it  is  very  diflicult  for  me,  against  the  weight 
of  the  evidence,  to  confirm  the  partition,  merely  because  it 
waa  the  judgment  of  these  commissioners,  circumstanced  and 
nominated  as  these  were,  more  especially  as  the  defendants 
are  infants. 

With  these  views,  I  must  quash  this  return  of  partition, 
and  direct  a  new  commission  to  issue  to  other  commissioners, 
unless  the  complainant  will  agree  to  pay  to  the  defendants 
$6<X)  for  owelty  or  equality  of  partition ;  that  sum,  from  the 
evidence,  being  necessary,  in  ray  view,  to  niake  the  partition 


Det  vs.  DE;y'8  Administratoe, 

^  Where  the  real  and  personal  estate  of  the  testator  have  been  blended 
ID  one  common  fnnd,  and  the  personalty  is  insufficient  to  pay  his  debts, 
and  the  words  *'  not  herein  otherwise  disposed  of,"  are  ^dded  to  the  re- 
"I'loary  claose,  legacies  will  be  charged  upon  the  real  estate. 

«■  In  determiuing  whether  a  legacy  is  chargeable  upon  the  real  estate, 
tb«  court  will  consider  the  circumstances  of  the  testator,  and  the  nature 
•nd  amount  of  his  property. 

^  A  legacy  to  a  widuw,  evidently  intended  by  the  testator  to  be  paid  ta 
l>«r  before  the  proceeds  of  bis  property  should  be  invested  (in  accordance 
^ith  the  directions  of  the  will,)  for  her  use,  will  not  be  abated  in  case  of  a 
^cticiency,  io  favor  of  legacies  not  payable  till  two  years  after  the  death  of 
the  Widow. 
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-    This  cause  was  brought  to  final  hearing  on  bill  and  answ- 

Mr,  H.  V.  Speer,  for  complainant. 
Mr.  J.  Wilson,  for  defendant. 

The  Chancellor. 

The  complainant  seeks  to  have  a  legacy  of  $1000,  give 
to  her  by  the  will  of  her  late  husband  Gilbert  L.  Dey,  de- 
clared a  charge  on  the  real  estate  of  the  testator,  and  paic 
out  of  the  proceeds  of  the  sale  of  it.  The  defendant  Johi 
B.  WykofF,  had  been  appointed  administrator,  with  the  wil 
of  the  testiitor  annexed,  by  the  Orphans  Court  of  the  count] 
of  Middlesex,  which  had  removed  the  executors  named  ii 
the  will.  The  will,  after  directing  the  payment  of  debts,  de 
vised  six  acres  of  land  to  John  A.  Applegate,  and  bequeathe 
$1000  to  the  complainant.  It  next  gave,  for  life,  "  the  us 
of  all  the  residue  and  remainder  of  all  testator's  estate,  botl 
real  and  personal."  It  then  authorized  and  directed  the. ex 
ecutors  to  sell  all  the  testator's  real  find  personal  propertj 
to  invest  the  proceeds,  and  pay  the  interest  to  his  wido\ 
during  life.  It  then  directs,  "  after  my  said  estate  has  bee; 
converted  into  money,  I  dispose  of  the  same  as  follows,"  an 
orders  legacies  to  the  amount  of  $1200  to  be  paid  to  difier 
ent  legatees,  within  two  years  after  the  death  of  his  wife. 

The  will  then  provides,  "  all  the  residue  and  remainder  c 
ray  estate,  of  every  kind  and  description,  not  herein  other 
wise  disposed  of,  I  give  and  bequeath  to  my  nephew,  Lewi 
R.  Dey,  son  of  my  brother,  Lewis  W.  Dey." 

The  amount  of  the  personal  estate  of  the  testator  was  lea 
than  $700,  his  debts  exceeded  $1800,  and  it  is  doubtful  i 
the  proceeds  of  the  real  and  personal  estate,  after  the  pay 
ment  of  the  debts  and  expenses  of  administration,  will  b 
sufficient  to  pay  the  legacy  of  $1000,  and  the  other  legacie 
of  $1200. 

The  first  question  is,  whether  the  legacy  of  $1000  to  th 
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complainant  is  a  charge  on  the  real  estate,  and  is  entitled  to- 
be  paid  out  of  the  proceeds. 

Legacies  are  not  payable  out  of  real  estate,  or  the  pro- 
ceeds of  it,  unless  charged  upon  it  by  the  will,  either  ex- 
pressly or  by  implication. 

It  Las  been  held  in  several  cases  in  the  English  Court  of 
Chancery,  that  a  gift  of  all  the  residue  and  remainder  of 
real  and  personal  estate  in  a  will  that  has  given  pecuniary 
legacies,  charges  such  legacies  on  the  real  estate,  and  author- 
izes the  executors  to  sell  it  for  that  purpose.   Hansel  v.  Hassely 
2  Dick.  527;  Newman  v.  Johnson^  1  Vern.  45;  Trott  v.  Ver- 
sion, 2  Vem,  708;  CoU  v.  Turner,  4  Russ.  376;  Mirehouse 
V.  Scaife,  2  Mylne  ^-  Cr,  695;  Bench  v.  BUes,  4  jUadd,  187; 
BrudeneU  v.  Boughton,  2  Atk.  268. 

There  are  other  cases  in  the  same  courts,  in  which  it  has 

heen  held  that  a  mere  gift  of  the  residue  of  the  real  and  per- 

^nal  estate,  after  giving  legacies,  will  not  make  the  legacies 

a  charge  upon  the  real  estate.     Davia  v.  Gardiner ,  1  P.  W. 

187 ;  Keeling  v.  Brown,  5  Ves.  358. 

Chancellor  Kent,  in  Lupton  v.  Lupton,  2  Johns.  C.  B. 
"1*1  held  that  such  devise  did  not  charge  legacies  upon  real 
estate. 

In  Bafferty  v.  Clark,  1  Bradf,  473,  where  the  real  and 
Personal  esUite  were  blended  in  one  fund,  and  the  words  not 
^an  before  disposed  of  were  added,  these  words  were  held 
sufficient  to  charge  the  land  with  legacies. 

In  this  court,  in  the  case  of  Van  Winkle  v.  Van  Houten, 
2  Gruris  C,  jB.  172,  Chancellor  Vroom  held  that  a  general 
residuary  clause  alone,  was  not  full  evidence  of  the  testators 
iiiteniion  to  charge  the  legacies  on  the  land,  but  that  it  was 
^nje  evidence,  and  in  connection  with  some  other  circum- 
stances in  the  will,  and  extrinsic  to  it,  he  decided  it  sufficient 
^charge  the  lands.  In  Paxson  v.  Potts  Adm'rs,  Ibid.  313, 
^ne  same  Chancellor  held  a  general  gift  to  testator's  two  sons 
®f  all  his  real  and  personal  estate,  except  the  portions  men- 
tioned in  the  second  and  third  items  of  the  will,  which  had 
gi^n  pecuniary  and  specific  legacies  and  devised  real  estate, 
^38  not  sofficient  to  charge  the  real  estate  with  the  legacies, 
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although  the  two  sods  were  executors  in  the  will.  He  h0 
that  the  blending  of  the  real  and  personal  estate  in  the  res:::: 
uary  gift  was  not  suflBcient,  and  distinguished  this  from  ca^ 
in  which  the  real  and  personal  estate  had  been  blended  ivm 
one  fund  for  other  purposes  of  the  will. 

The  decision  in  White  v.  Oldens  JEz'rs,  3  Greens  C,  * 
343,  and  1  HalsL  C.  R.  629,  has  no  application  to  tl 
present  ease.  In  that  case  the  question  did  not  depend  upc 
a  devise  of  the  residue.  In  Snyder  v.  Warbasse^  3  Stockt,  46. 
the  will,  after  giving  a  legacy  of  $1500  to  testator  s  wif 
and  some  other  provisions  for  her  and  the  support  of  test; 
tor's  father,  directed  "  that  at  the  death  of  his  father,  all  tl 
real  and  personal  estate  should  be  sold,  and  after  satisfying  at 
discharging  all  charges  and  lawful  claims  upon  the  same,  tl 
net  balance  to  be  disposed  of  as  follows.*'  Chancellor  Williar 
son  held  that  this  disposition,  connected  with  the  blending 
the  proceeds  of  the  real  and  personal  estate  in  one  common  fun 
clearly  charged  the  real  estate  with  the  legacy  to  the  wife. 

In  Leigh  v.  Savidge,  \  McCarter  124,  the  testator  ga' 
his  wife  $2000,  and  also  his  homestead  for  life,  and  ga' 
other  legacies  amounting  to  $4150,  and  directed  that  at  tl 
death  of  his  wife,  the  homestead  should  be  sold  and  tl 
money  divided  between  four  legatees  named.  He  nominat( 
executors,  "  investing  them  with  all  power  necessary  to  ex 
cute  that  ample  trust."  The  personal  estate  was  insufficie 
to  pay  the  legacies.  Chancellor  Green  held,  upon  cases  r 
ferred  to  by  him,  that  it  was  the  settled  rule  in  this  stat 
that  the  circumstances  of  the  testator,  and  the  nature  ai 
amount  of  his  property,  might  be  taken  into  consideratio 
to  arrive  at  his  intention ;  and  from  the  insuflSciency  of  tl 
personal  estate,  and  the  peculiar  grant  of  power  to  the  exec 
tors,  he  charged  the  real  estate  with  the  legacies. 

In  the  will  before  me,  I  think  there  could  be  no  hesitiitio 
if  untrammeled  by  technical  rules,  in  concluding  that  tl 
testator  intended  the  legacy  of  $1000  to  his  wife  to  be  pa 
out  of  any  part  of  his  estate  before  the  residuary  legate" 
should  receive  anything.     The  rule  established  in  some  < 
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the  early  English  cases,  that  a  gift  of  the  residue  of  all  his 
•eal  and  personal  estate,  thus  blending  them  together,  would 
harge  the  real  estate  with  legacies  if  the  personal  was 
lot  sufficient,  was  a  simple  rule,  and  would  in  most  cases 
lave  given  effect  to  the  intention  of  the  testator.  As  modi- 
ed  by  the  decisions  in  New  Jersey,  and  some  of  the  English 
ecisions,  such  bequest  is  some  evidence  of  the  intent  to 
harge  real  estate,  and  slight  indications  of  that  intent  in 
ther  parts  of  the  will,  are  sufficient  to  make  it  a  charge. 

In  this  case,  the  addition  of  the  words  "  not  herein  other- 
rise  disposed  of,"  to  the  residuary  clause,  show  clearly  and 
xpressly,  as  the  two  estates  were  blended  in  one  fund,  that 
Jgacies  must  be  first  paid  out  of  that  fund.  The  fact,  too, 
bat  the  personal  property  was  not  sufficient  to  pay  debts, 
bows  that  the  testator  intended  both  classes  of  legacies  to 
■e  paid  out  of  his  estate,  which  he  had  blended  in  one  com- 
:i.cn  fund,  not  only  for  disposing  of  the  residue,  but  for  the 
iipport  of  his  wife.  The  pecuniary  legacies  must  be  de- 
lared  a  lien  upon  the  proceeds  of  the  real  estate,  and  must 
►e  paid  out  of  them  before  distributed  to  the  residuary  leg- 
•tees. 

As  to  the  abatement  of  the  legacy  to  the  complainant  in 
^Bse  of  deficiency :  It  is  clear  from  the  whole  frame  of  the 
^ill,  that  the  testator  intended  that  this  should  be  set  aside 
^ud  paid  to  her  before  the  proceeds  of  his  property  were  in- 
^'ested  for  her  use.  The  direction  that  the  whole  of  the  pro- 
^^ceds  of  the  sale  shall  be  invested,  would  require  the  part 
tieeded  to  pay  debts  to  be  included.  This  shows  that  the 
direction  was  not  worded  as  the  testator  intended.  And  the 
^ame  reading  will  except  the  part  required  to  pay  the  legacy 
of  $1000;  and  the  disposition  to  the  other  legatees  of  the 
^tate  so  converted  into  money  two  years  after  the  death  of 
his  wife,  shows  that  he  only  intended  this  as  a  disposition  of 
the  part  so  invested  for  the  life  of  his  wife,  or  retained  by 
ber  during  life. 

The  complainant  will  be  entitled  to  her  legacy  of  $1000, 
Q  full,  if  there  shall  be  sufficient  assets  after  payment  of 
[ebts,  without  abatement  for  the  other  legacies. 
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Veohte   and    others    vs.  The    Raritan   Wat: 

Company. 

1.  Multifariousness  and  misjoinder  of  complainants  must 
by  demurrer,  or  plea,  or  by  answer  expressly  for  that  purpos 
on  such  grounds  comes  too  late  at  the  hearing. 

2.  Proof  of  execution  of  a  written  instrument,  shown  to  h 
will  be  supported  by  the  fact  of  acquiescence  in  acts,  which  it 
the  party  knew  could  not  be  done  without  such  instrument 
executed  by  him. 

3.  Proof  of  the  contents  of  a  lost  paper,  by  witnesses  who  h 
it  once,  and  that  twenty-seven  years  ago,  is  unsatisfactory  c 
where  the  character  of  the  witnesses  is  unimpeachable.  I' 
ceived,  and  when  supported  by  circumstances  rendering  it 
be  sufficient;  but  if  shown  by  circumstances  to  be  improl 
deemed  insufficient;  and  a  party  claiming  under  an  instrume 
negligence  of  himself,  or  those  through  whom  he  claims,  wi 
to  produce  satisfactory  proof  of  its  contents. 

4.  A  right  to  divert  the  water  of  a  river  (owned  on  eithe; 
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tba  Duddle,  and  Bobject  to  no  pablic  right,)  is  an  incorporeal  hereditamenti 
aod  can  pass  only  by  inetrament,  under  seal. 

5.  The  charter  of  a  water  power  company,  authorizing  the  company  fo 
divert  the  water  of  a  river,  upon  the  written  consent  of  the  land  owners, 
doMDot  dispense  with  the  necessity  of  a  deed  or  conveyance  of  the  right 
is  the  form  required  by  law.  It  confers  the  power,  but  not  the  title.  Such 
ooDMot  is  only  a  license. 

6.  In  general,  a  license  at  law  will  create  no  estate  in  the  lands  of  the 
licensor,  but  will  justify  or  excuse  any  act  done  under  it.     It  is  revocable, 
eTBn  when  given  for  a  consideration,  and  after  it  has  been  executed.     But 
in  BQch  casee,  where  the  revocation  would  be  a  fraud,  courts  of  equity 
give  a  remedy,  either  by  restraining  the  revocation,  or  by  construing  the 
license  as  an  agreement  to  give  the  right,  and  compelling  specific  perform- 
ance by  deed,  as  of  a  contract  in  part  executed. 

7.  But  a  license  to  a  person  to  do  or  erect  something  on  his  own  land, 
by  which  a  right  or  easement  of  the  licensor  may  be  affected,  if  once  ex- 
ecuted cannot  be  revoked. 

S.  The  effect  of  a  license  to  do  an  act  on  the  land  of  the  licensee  can  only 
extinguish  such  easement  as  may  be  abandoned,  that  is,  easements  or  rights 
acquired  by  grant  or  prescription,  and  in  no  case  affects  easements  or  in- 
corporeal hereditaments  which  are,  by  law,  annexed  to  the  land  of  the 
liceiuor,  such  as  the  right  to  running  Water  passing  over  his  land  in  a 
i^atoral  stream  or  water  course. 

9-  An  easement  wil]  not  be  extinguished  by  mere  non-user  for  twenty 
y^n,  unaccompanied  by  acts  showing  an  intention  of  abandonment.  In 
•uch  case,  adverse  possession,  as  well  as  non-user,  is  necessary  to  effect  the 
**tinguiahment. 

10.  A  bill  will  be  dismissed  as  to  such  complainants  as,  at  the  hearing, 
^decided  to  have  no  cause  of  complaint. 


This  case  was  argued  on  final  hearing,  upon  pleadings  and 
Pi^fs.  The  facts  of  the  case  fully  appear  in  the  opinion  of 
^e  Chancellor. 

Mr.  Dodd  and  Mr.  Bradley ,  for  complainants. 

J/r.  Gaston  and  Mr.  Williamson^  for  defendants. 

The  Chancellor. 

The  suit  is  brought  by  seven  complainants.  The  defend- 
ants are  the  proprietors  of  a  dam  across  the  Raritan  river, 
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and  a  raceway  leading  from  the  dam,  which  discharges  tl 
waters  from  the  pond  above  the  dam  into  the  river,  son 
three  miles  below.  The  bill  complains  that  the  defendan 
are  about  unlawfully  to  raise  and  tighten  their  dam,  and  1 
enlarge  the  head-gates  opening  into  the  raceway,  and  thj 
thereby  the  water  above  the  dam  will  be  raised,  and  tl 
whole  of  the  water  of  the  river,  or  a  larger  part  than  hen 
tofore,  will  be  diverted  from  the  natural  channel  of  the  riv( 
into  the  raceway.  Two  of  the  complainants  own  lands  alon 
the  river,  above  the  dam ;  four  own  lands  below  the  dan 
opposite  the  raceway ;  and  one  owns  lands  both  above  an 
below  the  dam.  The  injury  to  lands  above  the  dam  will  I 
caused  by  the  raising  the  dam  and  making  it  tight,  and  b 
that  alone;  the  enlarging  of  the  head-g-ates  would  not  raif 
the  water  in  the  dam,  but,  on  the  contrary,  would  tend  1 
lower  it.  The  injury  to  the  lands  below  the  dam,  which  wi 
consist  in  diminishing  or  taking  away  altogether  the  wati 
flowing  along  them  in  the  river,  will  arise  from  both  cause 

The  answer,  after  answering  the  whole  bill,  states  thei 
facts,  and  submits  that  the  bill  is  multifarious,  and  prays  tl 
same  benefit  bv  reason  thereof,  as  if  a  demurrer  had  bee 
filed  on  that  account. 

The  complainants  are  improperly  joined  in  the  same  bil 
those  who  own  no  lands  below  the  dam  cannot  be  injured  t 
the  enlargement  of  the  head-gates.  The  fault  is  not  what 
properly  called  multifariousness  ;  which  depends  more  up( 
the  subject  matter  of  the  suit  than  the  parties  to  it,  and  co 
sists  in  joining  in  one  bill  several  matters  perfectly  distin 
and  unconnected,  in  part  of  which  some  of  the  parties  ha^ 
no  interest.  As  to  any  of  the  complainants  below  the  dai 
the  two  matters  are  not  distinct  and  unconnected  ;  tl 
damage  to  them  is  by  the  joint  operation  of  the  two  alleg( 
injuries. 

But  the  rule  of  pleading  in  equity  is  the  same  in  but 
cases.  Both  multifariousness  and  misjoinder  of  complaii 
ants  should  be  taken  advantage  of  by  demurrer,  or  plea,  < 
by  answer  expressly  for  that  purpose.     The  court,  at  tl 
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hearing,  if  the  misjoinder  or  multifarioasness  is  such  as  to 
prevent  or  impede  the  proper  relief,  will,  of  its  own  motion, 
dismiss  the  bill  on  that  account.  But  the  general  rule  is, 
that  the  defendant,  by  answering  the  matter  of  the  bill, 
waives  the  objection,  and  cannot  urge  it  at  the  hearing.  It 
is  not  right  that,  by  answering  and  omitting  to  demur,  he 
should  permit  the  complainant  to  take  his  testimony,  and 
then,  after  the  expense  is  incurred,  take  advantage  of  it  on 
final  hearing.  The  subjects  are  both  proper  matters  for  a 
special  demurrer,  which  is  an  objection  not  to  the  merits, 
bat  the  form  of  the  suit.  The  dicta  in  many  of  the  cases, 
and  of  the  text  writers,  that  these  matters  may  be  taken  ad- 
vantage of  by  answer,  as  well  as  demurrer,  must  be  held  to 
apply  to  answers  for  that  purpose  only ;  for  it  is  a  settled 
^le  of  equity  pleading,  that  a  defendant  cannot  answer  and 
demur  to  the  same  part  of  a  bill,  and  that  an  answer  over- 
rules a  demurrer.  1  Dayi,  Chan.  Frac.  570  and  615>  and 
^tes,  and  791. 

This  rule  would  be  nugatory  if  the  answer  could  in  all 

<^^8es  state  the  objection,  and  pray  the  same  advantage  as  if 

token  by  demurrer.     The  whole  bill,  or  any  part  of  it,  could 

in  this  way  be  demurred  to  in  an  answer.     This  objection 

^  taken  here,  is  really  a  demurrer,  and  it  is  none  the  less 

^  because  written  on  the  same  sheet,  between  the  para- 

P^phs  of  the  answer,  instead  of  being  engrossed  and  filed  as 

*  ^parate  paper.     In  this  case  especially,  where  the  testi- 

^^^y,  amounting  to  nearly  four  hundred  printed  pages,  has 

^^  taken  at  great  expense  of  time  and  money,  it  would  be 

^PP^ossive  now  to  dismiss  the  bill,  on  grounds  which  tho 

^ttl^  practice  of  the  court  very  wisely  and  properly  pro- 

^*"^^  should  be  disposed  of  on  demurrer.     By  this  course, 

complainant  would,  by  the  act  of  the  defendant,  be  de- 

P^'^^  of  the  right  of  having  the  formal  objections  to  his  bill 

^^•1^  before  taking  the  testimony,  and  disclosing  his  whole 

^^,.    1  Dan.  Chan.  Frac.  352;  Story  8  Eq,  FL,  §  284  a. 

p       ;  Ward  V.  Cooke,  5  Madd.  122  ;  Wynne  v.  Callancler,  1 

^*<««.  293  ;  Greenwood  y.  Churchill,  IM.^K.  646  ;  Oliver 

"Vou  IV.  n 
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V.  Piatt,  3  Sow.  333  ;  Nelson  v.  ffiU,  5  How.  127  ;  Swayz 
V.  Swayze,  I  Stockt.  273  ;  Story's  Eq.  PL,  §  283  and  544  ; 
Z)an.  Chan.  Prac.  304  ;  TTotertotc^n  v.  Cbwen,  4  Pa^e  51( 

The  Somerville  Water  Power  Company  were  incorporate 
by  an  act  passed  I^ebruary  28th,  1840,  which  authorize 
them  to  build  a  dam  across  the  Raritan  river,  at  the  pla( 
where  they  have  constructed  it.  It  was  provided  by  the  ai 
that  the  dam  should  not  raise  the  water  more  than  two  at 
a  half  feet  above  its  oidinary  level,  and  that  the  compan 
should  be  liable  to  the  owners  of  lands  above  the  dam  for  a 
damages  arising  from  overflowing  or  back-water.  It  autho 
ized  the  company  to  construct  a  raceway  from  above  the  da 
to  a  point  in  the  river  some  miles  below ;  and  when  the  rac 
way  should  be  completed,  it  authorized  them  to  divert  tl 
waters  of  the  river,  or  so  much  as  should  be  necessary  ft 
the  water  power  created  by  the  act,  into  the  raceway ;  bi 
such  diversion  was  not  to  be  made  until  they  should  ha\ 
obtained  the  written  consent  and  permission  of  the  owne: 
of  all  lands  lying  on  the  river  between  the  dam  and  the  poii 
where  the  raceway  should  again  intersect  the  river. 

The  persons  who  were  incorporated  by  this  act  had  fi 
more  than  a  year  previous,  under  articles  of  association,  be( 
engaged  in  making  contracts  for  carrying  out  the  purpo 
for  which  they  were  subsequently  incorporated,  which  wa 
to  create  a  water  power  by  a  dam  and  raceway,  by  whi< 
the  whole  iall  of  the  river  for  miles  might  be  taken  adva 
tage  of)  and  the  power  concentrated  at  one  spot,  where 
manufacturing  village  would  be  established,  and  factori 
built  to  use  the  power  thus  created*  They  had  made  co 
tracts  for  the  lands  on  both  sides  of  the  river  where  the  da 
is  built,  and  for  those  to  be  occupied  by  the  raceway  whJ 
is  on  the  north  side  of  the  river,  and  had  commenced  e 
cavating  the  raceway,  and  built  head-gates  at  the  pla 
where  it  was  to  connect  with  the  river,  above  the  dai 
These  head-gates  were  built  in  1839,  and  finished  in  tfa 
year,  or  within  a  short  time  after  its  close ;  they  were  short 
after  washed  out  by  a  freshet,  and  lay  down  the  whole  wint< 
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the  space  in  froat  of  them  being  filled  in  with  flax,  tow,  and 
other  materials.  This  was  the  situation  of  the  raceway  and 
head-gates  when  the  associates  became  incorporated ;  upon 
this  they  transferred  all  their  property,  contracts,  and  rights 
to  the  company.  The  dam,  if  commenced  at  all,  was  barely 
begun,  and  was  not  finished  until  1842,  in  which  year  the 
raceway  was  completed  so  as  to  let  the  water  in  for  the  first 
time.  In  1841  or  1842,  two  small  culverts,  with  an  area 
amounting  to  thirteen  square  feet  in  the  opening  of  both, 
were  placed  in  the  north  bank  of  the  dam,  below  the  surface, 
for  the  passage  of  the  water  from  the  dam  or  mill  pond  into 
the  raceway;  in  1843,  these  were  replaced  by  two  other 
culverts,  which  consisted  of  boxes  or  trunks  made  of  plank, 
thirty  feet  long,  three  feet  wide,  and  four  feet  high,  each, 
extending  from  the  pond  to  the  raceway,  and  one  or  two 
feet  below  the  ordinary  height  of  the  water  in  the  dam. 
These  last  mentioned  culverts  have  remained  until  the 
present  time,  and  have  been  the  channel  by  which  the  water 
has  passed  from  the  river  above  the  dam  into  the  raceway, 
from  1848  until  the  present  time.  The  dam  was  built  by 
placing  three  cribs  of  timber  filled  with  stone,  running  par- 
allel to  each  other,  across  the  river,  and  connecting  them 
^ith  timbers,  and  raised  by  layers  of  timbers  to  its  requisite 
beight.  The  frequent  freshets  to  which  that  river  is  subject, 
repeatedly  swept  out  the  stones  and  gravel  under  the  dam 
and  from  between  the  cribs;  these  injuries  were  from  time 
to  time  more  or  less  perfectly  repaired,  and  in  this  manner 
^he  dam  has  been  in  an  imperfect  and  leaky  condition  for  a 
great  part  of  the  time  since  its  erection.  The  comb  of  the 
^na  Was  covered  with  plank,  which  projected  about  eighteen 
inches  beyond  its  lower  edge,  the  slope  of  the  plank  being 
^uch  as  to  rise  about  four  inches  in  this  projection.  The  two 
^ndsof  the  dam  seem  to  remain  in  their  original  position, 
^^  least  there  is  no  sufficient  evidence  to  show  that  any 
change  has  taken  place,  but  the  middle  of  the  dam  hiis  sunk, 
and  the  planking  on  the  comb  has  worn  away,  and  by  re- 
P^irs  made  at  diflerent  times — some  just  before  the  com- 
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mencement  of  this  suit — it  has  been  raised  to  what  the 
defendants  contend  is  its  original  height,  and  there  is  nc 
evidence  to  show  that  the  height  to  which  it  is  thus  raised  is 
heyond  its  original  height. 

The  Somerville  Water  Power  Company,  in  1848,  mort- 
gaged their  property,  franchises,  and  contracts  to  trustees 
to  secure  to  the  holders  of  fifty  bonds,  for  $1000  each,  the 
piiyraent  of  these  bonds.  This  mortgage  was  foreclosed  ir 
the  Circuit  Court  of  the  United  States,  and  the  mortgagee 
property  was,  by  virtue  of  said  decree,  on  the  27th  day  o 
February,  1864,  sold  and  conveyed  by  the  marshal  to  tb< 
holders  of  the  bonds.  The  defendants  had  been  incorporatec 
by  an  act  passed  March  24th,  1863,.  and  the  purchasers  a 
the  marshal's  sale,  in  March,  1864,  conveyed  the  propertj 
to  the  defendants.  The  defeadants,  by  their  charter,  were 
authorized  to  purchase  the  property  and  fraaohises  of  the 
Somerville  Water  Power  Company ;  but  that  company  were 
not  authorized  by  their  charter  to  mortgage  or  sell  their 
franchises.  For  that,  special  legislation  was  necessary ;  for 
this  water  power  company  is  not  included  in  the  act  oi 
March  Sth,  1858,  {Nix.  Dig.  791,  §  36^)  by  which,  upon  a 
judicial  sale  oi  the  main  works  of  a  railroad  or  canal  com- 
pany, or  a  turnpike  or  plank  road  company,  the  fraachises 
pass  to  the  purchasers. 

The  defendants,  to  increase  the  efficienoy  of  their  watei 
power,  were  making  preparations  to  put  the  dam  in  thorougli 
repair,  and  to  tighten  it,  and  stop  all  the  leaks  in  it.  Thej 
allege  that  the  dam  never  has  been  tight,  and  that  in  iU 
present  condition  one-third  of  the  water  of  the  river,  at  its 
ordinary  stages,  and  one-half,  in  times  of  drought,  percolator 
through  it.  They  were  also  preparing  and  intended  U. 
change  and  enlarge  the  head-gates.  Their  plan  was  to  ex 
tend  the  raceway  higher  up  the  river,  and  at  sock  highei 
point  to  construct  two  head-gates,  each  one  foot  wider  thai 
the  present  culverts,  so  as  to  pass  more  water  frook  the  rivei 
through  the  raceway;  for  the  use  of  the  mills  at  the  lowei 
end  of  it. 


MA.Y  TERM,  1868.  149 

Veghte  V.  The  Raritan  Water  Power  Co. 

In  this  situation,  the  complainants  filed  their  bill  for  per- 
manent relief,  and  an  injunction  was  ordered  to  restrain  the 
proposed  works  until  the  determination  of  this  suit.  Those 
of  the  complainants  who  own  lands  above  the  dam,  complaia 
that  the  raising  and  the  proposed  tightening  of  the  dam  will 
raise  the  water  above  the  dam  and  injure  their  lands.  Those 
who  own  lands  below  the  dam,  complain  that  raising  apd 
tightening  the  dam  will  divert  more  of  the  water  of  the 
river,  and  deprive  them  of  the  use  and  advantage  of  its  flow* 
The  defendants,  in  their  answer,  allege  that  the  owners  of 
these  lands  above  the  dam,  after  the  dam  was  built  and 
erected,  by  deeds  for  valuable  consideration,  gro-nted  to  the 
Somerville  Water  Power  Company  the  right  to  maintain  the 
dam  as  built,  and  released  all  claim  for  injury  or  damages  oc- 
casioned by  maintaining  it,  and  they  produce  these  deeds 
in  evidence,  and  sustain  fully  this  part  of  their  answer. 

As  to  the  owners  of  lands  on  the  south  side  of  the  river, 
hetween  the  dam  and  the  end  of  the  raceway,  the  answer 
insists  that  the  owners  of  these  lands  in  1839,  frorn  whom 
these  complainants  derive  title,  gave  to  John  I.  Gaston  and 
his  associates,  who  were  the  original  Somerville  Water 
power  Company,  their  written  consent  to  erect  the  dam,  and 
to  divert  the  whole  of  the  water  of  the  river,  or  so  much  as 
they  might  deem  necessary  for  their  purpose,  into  this  race- 
way; and  they  insist  that  the  act  of  the  legislature,  and  this 
consent,  gave  the  right  to  divert  the  whole  of  the  waters  of  the 
river,  as  against  the  parties  who  signed  the  consent,  and  all 
claiming  under  them ;  that  this  right  was  property,  and  passed 
"y  the  mortgage  and  foreclosure  sale. 

This  alleged  written  consent  is  lost,  and  the  fact  whether 
It  Was  ever  given  is  disputed,  and  is  one  of  the  most  difficult 
S^estions  in  the  cause.  It  is  alleged  that  it  was  signed  by 
Peter  B.  Dumont,  who  then  owned  the  lands  which  the  com- 
plainants, F.  T.  Frelinghuysen  and  T.  Hope,  now  own ;  by 
^'itharine  Veghte,  who  then  owned  the  lands  now  owned  by 
t-l^e  compLs^inant  R.  H.  Veghte ;  by  John  and  Garrett  Van 
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Middlesworth,  who  then  owned  the  lands  now  owned  by  the 
complainant  A.  P.  Stryker;  and  by  Willet  Taylor,  who 
owned  the  land  now  owned  by  the  complainant  Eli  Crater. 
The  loss  of  this  written  consent  is  sufficiently  proved  to  en* 
title  the  defendants  to  give  parol  evidence  of  its  contents. 
There  is  no  positive  directproof  of  its  execution  by  Catharine 
Veghte  or  the  Van  Middles  worths.  From  the  fact  that  they 
acquiesced  in  the  erection  of  the  dam,  and  the  diversion  of 
the  water,  which  it  must  be  held  they  knew  could  not  be 
diverted  without  their  consent,  and  from  other  circumstances 
proved,  tending  to  show  that  they  had  signed  it,  it  must  be 
presumed  that  they  did.  Dr.  Davis  proves  that  it  was 
signed  by  Willet  Taylor,  whose  handwriting  he  knew ;  Theo- 
dore Frelinghuysen  proves  that  it  was  signed  by  P.  B.  Du- 
mont.  Both  these  witnesses  give  evidence  of  its  contents. 
They  do  not  profess  to  recollect  the  words,  but  give  the  ef- 
fect and  general  terms  of  it.  Neither  of  them  saw  it  but 
once,  and  that,  in  both  cases,  about  twenty-seven  years  be- 
fore they  gave  their  evidence.  I  am  not  at  liberty  to  reject 
this  evidence,  but  proof  of  the  contents  of  a  lost  paper  by 
witnesses  who  have  only  read  it  once,  at  such  a  distance  of 
time,  is  the  most  unsatisfactory  kind  of  evidence.  Both  wit- 
nesses are  unimpeachable,  and  entitled  to  credit ;  for  I  do 
not  consider  the  credibility  of  one  of  them  affected  by  the 
fact  that  he  may  have  stated  to  one  of  the  complainants 
that  it  was  possible  he  might  have  been  mistaken  as  to  the 
paper,  nor  by  the  fact  that  he  does  not  recollect  that  con- 
versation as  this  complainant  does.  I  must  consider  it  as 
proved  that  Dumont  and  Taylor  signed  some  paper  contain- 
ing a  consent  to  the  erection  of  the  dam,  and  to  some  diver- 
sion of  the  water  of  the  river.  I  do  not  think  that  the 
improbability  of  Dumont's  giving  such  consent,  is,  from  the 
evidence,  so  great  or  well  established  as  to  overcome  the  posi- 
tive proof  of  these  witnesses.  He,  no  doubt,  regarded  the 
river  as  important  to  his  large  landed  property,  but  it  is 
shown  that  the  water  in  the  river  was  too  high  for  his 
meadows,  and  that  such  was  his  settled  opinion.     He  re- 
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garded  the  Dawes  dam  below  him  as  a  great  injury,  and  as 
the  project  of  the  associates  might  relieve  him  from  that  dam, 
and  the  excess  of  water  on  his  lands,  it  is  not  improbable 
that  he  would  consent  to  it  in  some  shape.  But  it  is  very 
improbable  that  he  would  give  an  absolute,  unqualified  con- 
sent to  divert  all  the  water  i8  the  river,  so  as  to  leave  in  its 
place  a  dry  channel,  with  here  and  there  a  pool  of  stagnant 
water,  at  the  seasons  of  the  year  when  stagnant  pools  are 
most  noxious  to  health,  and  deprive  his  home  and  farm  of 
the  ornament  and  benefit  of  a  running  stream  of  water. 
Neither  of  these  witnesses  profess  to  remember  the  whole  of 
the  contents  of  that  paper.  It  may  have  contained  provi- 
sions that  one-third  or  one-fourth  of  the  stream,  or  that 
safficient  for  all  purposes  of  use  and  ornament,  should  be 
permitted  to  run  in  the  natural  channel.  And  such  qualifi- 
cations would  not  be  so  much  noticed,  or  so  well  remem- 
l>cred,  by  these  witnesses,  whose  attention  was  evidently 
directed  to  the  main  object  or  effect  of  the  paper,  which  was, 
that  it  rendered  the  construction  of  the  works  possible. 
Did  the  question  of  the  right  to  divert  the  whole  of  the 
river  depend  on  this  paper,  I  should  be  unwilling,  upon  such 
evidence  of  its  contents,  to  deprive  the  complainants  of  their 
natural  rights.  The  difficulty  is  owing  to  the  negligence  of 
w^6  defendants,  or  those  through  whom  they  claim,  in  losing 
^  valuable  paper,  on  which  their  title  depended.  They  must 
^e  the  consequence  of  that  negligence,  and  where  there  is 
^serious  doubt  it  must  be  determined  against  them.  I  do 
not  believe,  from  the  evidence  before  me,  that  a  man  of  the 
intelligence  and  character  of  Mr.  Dumont  signed  such  con- 
sent without  qualification. 

But  admitting  that  such  consent  was  signed,  did  it,  either 
abneor  in  connection  with  the  act  of  1840,  create  a  title  in 
the  aasociates  or  the  company  to  divert,  at  their  plesisure,  all 
^he  water  in  the  river? 

Thia  river  was  not  a  public  river.  The  owners  on  each 
Bide  owned  the  soil  to  the  middle  of  the  river,  subject  to  no 
public  right,  and  had  the  right  to  have  the  waters  flow  in 
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their  natural  chaoDel,  along  and  over  their  lands.  Tl 
right  was  an  incorporeal  hereditament,  not  acquired  by  gra 
or  preecription,  but  by  law  annexed  to  the  land.  An  i 
corporeal  hereditament  of  any  kind,  cannot,  at  common  la 
be  created  or  conveyed  but  by  deed.  It  is  a  matter  th 
in  legal  language,  lies  in  grant,  and  cannot  be  created 
transferred,  as  lands  could  be,  by  livery  of  seizin.  Such 
consent  then,  not  sealed,  even  if  now  before  us  in  writii 
would  not  give  the  right  to  divert  the  water. 

But  the  common  law  may  be  altered  by  statute,  and  it  ip 
in  the  power  of  the  legislature,  either  by  general  law  or 
this  charter,  to  have  ordained  that  such  rights  might  be  a 
veyed  or  created  by  writing  without  seal.  It  is  contenc 
that  this  act,  by  correct  construction,  gives  such  effect 
this  consent.  The  act  simply  authorizes  the  company 
divert  the  water  of  the  river ;  it  gives  to  them  a  power  a 
capacity  which  they  would  not  have  without  it,  like  a  poii 
to  buy,  mortgage,  and  sell  lands,  and  the  other  powers  s] 
cially  conferretl  by  this  charter.  It  defines  one  object  a 
purpose  of  their  incorporation.  But  like  all  other  obje 
and  powers,  it  is  to  be  executed  in  the  manner  prescribed 
law ;  it  was  not  intended  to  dispense  with  a  deed  as  1 
means  of  conveyance,  any  more  than  a  power  given  tc 
charitable  corporation  to  take  property  by  bequest  or  devi 
would  dispense  with  the  necessity  of  the  will  being  execul 
with  the  forms  required  by  law. 

The  legislature  did  not  intend  to  give  the  right  of  taki 
property  by  condemnation.  In  the  exercise  of  the  powei 
eminent  domain,  the  act,  in  it«  preamble  and  its  provisio 
provides  for  the  consent  of  the  owners.  The  act  here 
dealing  with  private  property.  It  uses  no  words  apt 
proper  to  divest  it  from  the  owners,  or  to  vest  it  in  the  oc 
pany.  It  uses  words  apt  and  proper  to  grant  power  U 
corporation  to  do  a  certain  act  as  part  of  the  franchi 
granted  to  them.  In  such  case  the  powers  granted  are 
1)0  strictly  pursued,  and  not  to  be  extended,  by  implicati 
beyond  the  usual  meaning  of  the  words.     The  proviso 
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this  grant  cannot  extend  it.  It  was  intended  to  limit  it.  It 
prohibits  the  diversion  until  the  written  consent  and  per- 
mission of  the  land  owners  should  be  obtained.  It  does  not 
expressly,  and  ought  not  to  be  held  by  implication,  to  give 
the  right  of  property  in  these  waters  by  a  written  consent, 
without  seal,  and  not  in  the  form  of  a  grant. 

This  question  has,  in  efiFect,  been  settled  in  this  state,  by 
the  decision  in  the  Court  of  Errors,  in  the  case  of  Hetfield 
V.  The  Central  Railroad  Company,  5  Dutcher  571.     lu  that 
ease  the  charter  of  the  railroad  company,  which  authorized 
them  to  enter  upon  and  take  the  lands  required  for  their 
road,  directed  that  they  should  not  enter  without  the  consent 
of  the  owner.    The  company  had  entered  and  built  their  road, 
with  the  consent  of  the  owner.     And  the  court  held,  that 
this  did  not  dispense  with  the  necessity  of  a  deed  or  convey- 
ance of  the  land  or  right  in  the  form  required  by  law  in  like 
cases,  that  it  was  not  intended  to  confer  title.     That  decision 
must  control  this  case.     And  this  charter  must  be  held  not 
to  change  in  this  case  the  settled  principle  that  an  incorpo- 
real right  or  easement  cannot  be  created  or  transferred  except 
•>y  deed. 

The  conseni  in  such  case  is  only  a  license,  and  will  have 
the  efiFect  given  to  a  license,  at  law  or  in  equity.  In  general, 
a  hcense  at  law  will  create  no  estate  in  the  lands  of  the 
licensor,  but.  will  justify  or  excuse  any  act  done  under  it. 
It  is  revokable,  even  when  givea  for  a  consideration,  and 
^fter  it  has  been  executed.  Wood  v.  Leadbitter,  13  M.  ^ 
^'  838.  But  in  such  cases,  where  the  revocation  would  be 
*  fraud,  courts  of  equity  give  a  remedy,  either  by  restraining 
the  revocation,  or  by  construing  the  license  as  an  agreement 
^  give  the  right,  and  compelling  specific  performance  by 
^ced,  as  of  a  contract  in  part  executed.  AngeU  on  Water- 
<»ur»a,  §  ai8,  322;  Wetmore  v.  White,  2  Caines'  Cos.  in 
■SWor  87;  Hidme  v.  Shreve,  3  Greenes  C.  E.  116;  ie  Fevre  v. 
^Ftcrt,  A:S.^R.  241;  Rerick  v.  Kern,  14  S.  ^  R.  267. 

But  a  license  to  a  person  to  do  or  erect  something  on  his 
<^WQ  land,  by  which  a  right  or  easement  of  the  licensor  may 
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be  aflFected,  if  once  executed  cannot  be  revoked.  3  Ke 
452  ;  AngeU  on  Watercourses,  §  296  and  308  ;  Washb.  i 
basements  559,  §  1 ;  Liggins  v.  Inge,  7  Bing.  682  ;  Wtm 
V.  BrockweU,  8  East  308 ;  Dyer  v.  Sanford,  9  ifete.  395 
Morse  v.  Copeland,  2  (?ray  302. 

This  efiFect  given  to  a  license  by  parol  or  by  writing,  wil 
out  seal,  seemingly  contrary  to  the  principle  of  law  that 
right  to  an  easement  can  arise  or  pass  by  deed  only,  is  ss 
by  some  to  be  founded  on  the  doctrine  of  abandonment, 
is  settled,  that  an  easement  or  right  in  the  estate  of  auoth« 
acquired  by  grant  or  pi^escription,  may  be  lost  by  acti 
abandonment,  that  is,  by  a  non-user  for  twenty  years, 
even  for  less  time,  accompanied  by  acts  which  show  an  i\ 
tention  not  to  resume  it.  And  it  is  said  that  the  eflfect  of 
license  to  do  an  act  on  the  land  of  the  licensee,  can  only  e: 
tinguish  such  easement  as  may  be  abandoned,  that  is,  eas 
raents  or  rights  acquired  by  grant  or  prescription,  and  do 
in  no  case  aflfeot  easements  or  incorporeal  hereditament 
which  are,  by  law,  annexed  to  the  land  of  the  licensor.  A 
gell  on  Watercourses,  §  303;  Fentiman  v.  Smith,  4  East  IC 
Of  this  kind,  is  the  right  to  running  water  passing  over 
along  his  land  in  a  natural  stream  or  watercourse.  It 
creating  an  easement  in,  or  parting  with,  a  right  annex 
by  law,  not  giving  up  or  abandoning  a  right  acquired  i 
grant  or  prescription.  I  am  much  inclined  to  think  that  t 
last  is  the  correct  doctrine. 

But,  as  applied  to  one  branch  of  this  case,  this  question 
of  no  importance.  So  far  as  the  license  is  not  executed, 
can  now  be  revoked,  and  it  has  been  revoked;  it  would 
revoked  by  the  filing  of  this  bill;  it  was  revoked,  long  aj 
by  the  death  of  P.  B.  Dumont  and  the  other  licensors,  a 
by  the  alienation  of  the  lands  which  it  affected.  It  will  i 
authorize  any  raising  of  the  dam  or  water  in  the  river, 
any  greater  diversion  of  that  water  by  a  raceway  or  gates 
greater  capacity  than  such  as  were  erected  and  put  in  oj 
ration  while  the  license  was  yet  in  force  and  unrevoke 
Peter  B.  Dumont  died  in  1846.     Nothing  done  by  virtue 
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his  license,  after  that  time,  can  affect  the  present  owners  of 
the  land  owned  by  him  at  the  giving  of  the  license. 

This  makes  the  question  whether  the  license  could  be  re- 
voked in  this  case,  after  acts  done  by  virtue  of  it  on  the 
lands  of  the  licensee,  of  little  or  no  consequence  in  this  suit^ 
Dumont  died  twenty  years  before  the  filing  of  this  bill,  and 
erections  made  under  the  license  from  him,  either  of  a  dam 
to  hold  back  the  water,  or  of  a  raceway  and  head-gates  to 
divert  it  from  the  channel,  had,  by  time  and  adverse  enjoy- 
ment, ripened  into  a  right  which  cannot  now  be  affected  by 
any  revocation.     Besides,  the  expense  incurred  in  this  case, 
on  faith  of  the  license,  would  make  it  a  fraud  to  revoke  it 
now;  and  even  if  revoked  at  law,  a  court  of  equity  will 
grant  no  relief  by  injunction  founded  on  such  revocation. 

Had  the'  dam  and  raceway  been  erected  without  license^ 
and  enjoyed  adversely  for  twenty  years,  the  right  to  continue 
them,  as  enjoyed,  would  be  established  at  law.  The  claim  to 
erections  made  under  a  license,  is  better  for  the  defendants 
than  a  claim  by  mere  adverse  enjoyment,  as  it  will  give  a 
right  to  such  works  as  they  erected  and  put  in  operation  be- 
fore 1864,  notwithstanding  they  may  not  have  been  kept  up 
to  the  full  extent  of  their  erection,  provided  there  was  no 
actual  abandonment  of  them,  or  any  substantial  part  of  them ; 
whereas,  the  claim  by  adverse  enjoyment  requires  that  they 
should  show  a  substantial  enjoyment  and  occupation,  to  the 
extent  claimed,  for  twenty  years,  excepting  intermissions 
caused  by  accident  or  temporary  neglect  of  repair. 

It  becomes,  then,  important  to  determine  to  what  extent 
these  works  were  erected  before  1846.  The  license  was  for 
two  purposes :  to  erect  a  dam,  and  divert  the  water  of  the 
river  in  the  raceway.  The  dam  was  erected  before  1846, 
^d  was  erected  of  the  height  which  it  now  is.  There  is  no 
evidence  that  shows  it  has  been  raised,  or  that  the  lieight  at 
which  it  now  is  by  the  recent  repairs  of  the  defendants,  is 
greater  than  its  original  height,  or  that  it  raises  the  water 
aore  than  two  and  a  half  feet  above  its  former  level.     It  is 
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the  identical  structure  first  placed  there,  and  unless  there  it 
proof  that  it  has  been  raised,  it  must  be  presumed  to  stand 
at  the  same  height.  When  originally  built,  it  was  con- 
structed and  intended  to  retain  all  the  water  of  the  river, 
except  what  flowed  over  it.  The  license  to  erect  a  dam  oi 
that  height  was  a  license  to  erect  a  tight  dam.  From  imper- 
fections in  its  construction,  from  the  nature  of  the  ground, 
or  the  freshets  peculiar  to  the  river,  or  from  all  combined, 
together  with  the  embarrassments,  poverty,  and  mismanage- 
ment of  the  owners,  it  has  been  frequently,  if  not  the  greater 
part  of  the  time,  out  of  repair,  and  the  waters  of  the  river, 
to  the  extent  of  one  third  or  one  half,  have  leaked  or  perco- 
lated through  and  under  it;  but  the  owners  never  did  any- 
thing that  indicated  an  intent  to  abandon  it,  or*  any  part  of 
it.  To  what  extent  the  dam  interfered  with  the  rights  of  the 
complainants  for  twenty  years  continuously,  would  be  an 
important  questioti  if  the  claim  to  maintain  it  depended  on 
adverse  enjoyment  only.  But  under  the  license,  the  right 
was  perfect  when  the  work  was  completed,  and  is  not  affected 
by  any  cesser  or  diminution  of  enjoyment,  which  does  not 
amount  to  an  abandonment.  An  easement  will  not  be  ex- 
tinguished by  mere  non-user  for  twenty  years;  it  will,  if  the 
non-user  is  accompanied  by  acts  which  show  an  intention  oi 
abandonment.  Otherwise,  it  requires  adverse  possession,  as 
well  as  non-user,  to  effect  the  extinguishment;  as,  if  the  land 
used  for  a  way  had  been  built  upon,  enclosed  by  an  impas- 
sable wall,  or  cultivated  in  such  way  as  to  render  the  use  of 
it  impracticable. 

Some  hold,  that  a  way  acquired  by  prescription  will  be 
extinguished  by  non-user  alone,  while  it  requires  adverse 
possession  in  case  of  a  grant.  I  do  not  find  any  decision 
Ibunded  on  this  distinction,  and  it  would  seem  unfounded,  as 
prescription  is  based  upon  the  presumption  of  a  grant.  3 
Kent  448  ;  Angell  on  Watercourses,  §  252  ;  Washb.  on  Ease- 
ments 650,  §  1 ;  Ward  v.  Ward,  7  Exch,  838  ;  Jennison  v. 
Walker,  15  Gray ;  Bannon  v.  Angier,  2  AUen  128;  Ar- 
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noU  V.  Steoena,  24  Fick.  106  ;  Skidds  v.  Amdt,  3  Green's  C. 
it  234. 

For  these  reasons,  I  am  of  opinion  that  the  defendants 
kve  the  right  to  maintain  the  dam  at  its  present  height, 
and  to  repair  it  so  as  to  make  it  perfectly  tight.  As  the 
complainants,  Wever  and  John  Veghte,  have  no  cause  of 
complaint,  except  from  the  height  or  tightening  of  the  dam, 
the  bill,  as  to  them,  must  be  dismissed. 

The  other  branch  of  the  license  was  the  diversion  of  the 
water  of  the  river  through  the  raceway.     We  must  ascer- 
tain what  diversion  was  made,  or  works  erected  and  put  in 
operation  for  the  purpose,  before  1846.     These  works  were 
erected  and  the  diversion  made  on  the  lands  of  the  defend- 
ants, then  belonging  to  the  parties  who  erected  them,  under 
whom  the  defendants  derive  title.     The  authorities  all  agree, 
that  if  any  work  erected  on  such  license  is  torn  down,  or  is 
deetroyed  by  the  elements,  the  license  may  then  be  revoked, 
and  after  such  revocation,  it  cannot  be  rebuilt  without  a  new 
license.    This  principle  will  put  out  of  the  question  the  first 
Iwge  head-gates,  erected  in  1839,  which  were  washed  away 
'>y  a  freshet  before  the  raceway  was  completed.     The  license 
having  been  revoked  in  1846,  those  or  others  of  the  same 
capacity,  cannot  now  be  put  in  their  place  by  virtue  of  the 
license.    The  same  result  would  follow  from  the  fact  that 
the  works  were  never  completed  so  as  to  divert  water,  until 
after  the  destruction  of  these  first  head-gates ;  they  were 
placed  there  in  1839,  and^washed  away  in  that  year,  or  in 
1840.  The  raceway  was  not  completed,  so  as  to  let  in  water, 
until  18i2.     The  license  was  not  to  erect  head-gates  or  con- 
struct a  raceway,  but  to  divert  water.     And  only  the  erec- 
tion, as  a  whole,  of  some  work  intended  to  divert  the  water, 
i^such  acting  upon  it  as  will  make  it  irrevocable.     Any  ex- 
perimental or  tentative  erections,  afterwards  given  up,  will 

^ot  be  considered  as  an  execution  of  the  license. 
The  outlet  for  the  water  from  the  river  above  the  dam 

• 

into  the  raceway,  at  the  completion  of  the  works  in  1843, 
^^  the  same  two  trunks  which  now  remain  there,  made  of 
Vol.  IV.  0 


158  CASES  IS  CHANCERY. 

VeghU  V.  The  lUriun  Wmter  Power  Co. 

plank,  thirty  feet  in  length,  four  feet  high,  and  three 
wide,  aboQt  two  feet  below  the  surface  of  the  water  io 
river  above  the  dam.  As  to  this  fact  there  is  no  disp 
these  trunks  have  never  been  altered  in  size  or  posi' 
The  raceway,  so  far  as  shown  by  the  evidence,  remain 
the  same  condition  as  it  was  from  1843  to  1846,  as  t 
capacity  to  divert  water.  The  capacity  of  the  works,  as  t 
were  at  that  time,  to  divert  the  water  of  the  river,  is  the 
of  the  defendants'  rights.  They  have  the  right  to  re| 
them,  to  clear  them  out,  and  to  put  them  in  as  good  co! 
tion  as  when  first  constructed,  or  as  they  were  at  any  t 
l/efore  1846,  but  they  have  no  right  to  do  anything 
which  their  capacity  to  divert  the  water  of  the  river  is 
creased.  They  have  no  right  to  affix  to  the  trunks  an; 
the  hydraulic  contrivances,  by  which  the  influx  or  efflu3 
the  water  is  increased.  They  have  no  right  to  change  tl 
height  or  position,  so  as  to  affect  the  flow  of  the  water ; 
cliange  which  does  not  increase  the  flow  they  may  ha\ 
right  to  make ;  but  such  change  will  be  watched  and  guui 
with  jealousy.  They  have  no  right  to  alter  their  racev 
either  as  to  the  level  of  its  bottom,  or  to  affect  the  lev€ 
the  surfiice  of  the  water  in  it,  so  as  to  increase  the  flo^ 
water  through  these  trunks.  If  the  level  of  the  wate 
the  race,  by  increasing  the  use  of  the  water  at  the 
where  it  is  applied  to  create  power,  disturbs  the  level  of 
surface,  so  iis  to  draw  more  water  from  the  river,  it 
legitimate  use  of  the  raceway ;  it  is  the  effect  of  the  ol 
and  purpose  for  which  it  was  created. 

I  have  arived  at  this  conclusion,  supposing  from  the 
(lence,  that  the  diversion  of  water  from  the  river  by  t 
means  will  not,  even  in  times  of  drought,  divert  all  the  w 
ot  the  river,  or  nearly  all,  but  will  leave  a  sufficient  quai 
of  water  flowing  in  the  channel  below  the  dam  to  maic 
at  all  times  a  ruuning  stream,  with  sufficient  water  for 
use  of  the  complainants  owning  lands  below  the  dam, 
tliose  who  may  occupy  them,  for  all  agricultural  and  o 
useful  purposes  for  which  they  have  been  used,     t  am 
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willing  to  determine  and  adjudge  from  the  testimony  before 
me,  that  the  owners  of  these  lands  signed  an  unqualified 
consent  to  divert  all  the  waters  of  the  river,  or  to  make  any 
decree  founded  on  such  assumption.*    It  would  be  more  satis- 
factory, if  I  bad  anything  to  found  the  numbers  or  propor- 
tion on,  to  fix  a  certain  proportion  of  the  water  of  the  river, 
as  one  fourth  or  one  sixth,  that  should  be  allowed  at  all 
tiroes  to  flow  in  the  channel ;  but  any  designation  of  such 
proportion  would  be  an  arbitrary  assumption,  not  founded 
on  any  fact  before  me.     It  might  be  right  to  make  such  as- 
sumption, as  against  the  defendants,  by  whose  negligence  the 
paper  presumed  to  contain  the  limitations  has  been  destroyed. 
As  against  the  complainants,  R.  H.  Veghte,  Hope,  Stryker, 
Carter,  and  Frelinghuysen,  the  defendants  must  be  perpetu- 
ally restrained  from  enlarging  or  in  any  way  altering  their 
head-gates  or  raceway  in  such  manner  as  to  divert  any 
greater  quantity  of  the  water  of  the  river  than  will  be  di- 
verted by  them  as  they  now  are,  when  repaired  and  cleared 
from  obstructions  that  have  accumulated  in  them  since  their 
original  construction. 


Leddel's  Executor  vs.  Starr  and  wife  and  others. 

1-  This  court  has  do  power  to  remove  an  executor ;  that  power  belongs 
•Jclogively  to  the  Orphans  Court,  and  perhape,  in  some  cases,  to  the  Or- 
^iiury. 

*■•  When  an  executor  is  also  trustee,  and  the  matters  in  his  charge  as 
*^iee  can  be  separated  from  those  confided  to  him  as  executor,  this  court 
''^^y  remove  or  supersede  him  as  trustee,  but  in  such  case  he  will  be  left  to 
•'«cute  and  perform  any  duty  devolving  upon  him  as  executor. 

^-  In  proper  cases,  this  court  will  enjoin  an  executor  from  proceeding 
"i^ber  in  the  execution  of  his  duties  as  executor,  and  will  appoint  a  re- 
^ver,  and  direct  him  to  pay  over  the  estate  in  his  hands  to  the  receiver 
^  be  administered  under  the  direction  of  the  court.  But  in  such  case  he  is 
I'ot  removed  or  superseded  as  executor. 

i  Generally,  a  receiver  will  only  be  appointed  on  bill  filed  for  that  par- 
^*  tad  rarely  before  answer,  except  under  provisions  by  particular 
'^tM.    He  will  be  appointed  on  petition,  only  in  the  cases  of  ioCaaui; 
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whose  positioD  as  wards  of  the  court  gives  them  the  right  to  apply  by 
tioQ,  or  in  cases  similarly  situated. 

5.  A  receiver  will  not  be  appointed,  as  against  a  complainant,  apo 
apphcatioD  of  a  defendant 

6.  No  positive  relief  is  ever  granted  to  a  defendant,  except  on  cross 
and  no  relief,  except  it  be  founded  on  allegatioitf  in  the  bill,  or  other  ] 
ings  in  the  cause. 

On  argument  of  order  to  show  cause  why  the  oomplai 
should  not  be  reinoved  or  suspended  from  the  exercise  o 
office  as  executor,  and  a  receiver  be  appointed. 

Mr.  Pitnej/,  in  support  of  the  wder. 

The  papers  show  that  all  the  original  inventory  has 
converted  into  money,  except  one  small  bond  and  mort 
of  Elias  Bishop  and  wife,  for  $525,  and  except  the  I 
bond  of  $6240;  and  the  main  question  in  the  principal 
is,  whether  that  is  paid  by  the  assets  of  Mrs.  Leddel. 

Those  assets  complainant  brings  into  court,  and  asb 
court  to  settle  the  title  to  them.  If  adjudicated  to  belo 
the  estate,  thev  will  constitute  the  bulk  of  the  estate 
a<ijudged  to  Mrs.  Leddels  administrator,  they  will  const 
the  bulk  of  her  estate.  They  are  the  subject  matter  o 
suit,  and  all  parties  interested  in  them,  in  either  eveni 
before  the  court.  This  subject  matter  is  a  fixed  one,  a 
in  court.  No  process  is  required  to  bring  it  here.  Con 
ant  brings  it  here  himself.  It  consists  mainly  of  his 
obligations. 

The  case  then,  on  this  motion,  is  simply  that  compla 
brings  into  court  his  own  unpaid  check  and  promissory 
and  asks  the  court  to  say  to  which  of  the  parties  they  b€ 
The  question  is,  whether,  if  it  be  proper  to  collect  or  s 
such  check  and  note,  pendente  lite,  a  cross-bill  is  nece 
for  that  purpose. 

It  is  really  not  a  case  where  a  receiver  is  necess^ 
order  to  protect  the  fund.  A  receiver,  properly  speaki 
only  necessary  when  there  are  rents  and  profits  to  re 
or  a  mass  of  accounts  to  collect.  These  matters  involve 
extended  relief. 
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In  the  case  in  hand,  the  court  can  protect  the  fund  by  a 
simple  order  that  it  be  paid  into  court.  Edwards  on  Re- 
mvers  12.  This  the  court  may  and  should  do  on  its  own 
motion,  if  it  appears  at  any  time  necessary  in  order  to  secure 
the  fund. 

Robimon  v.  Hadlcy^  11  Beav,  614,  was  a  case  where  one 
executor  complainant  sought  to  take  a  portion  of  the  fund 
out  of  the  hands  of  his  co-executor  defendant,  by  the  ma- 
chinery of  a  receiver,  and  it  was  held,  in  absence  of  any  ac- 
tion of  the  parties  beneficially  interested,  that  the  co-executor 
defendant  could  not  turn  around  in  same  suit,  and  apply 
sjirae  machinery  to  the  phiintiff. 

This  case  is  ditFerent.  Tliere  the  fund  was  not  in  court. 
^^rc  complainant  comes  into  court  with  his  own  notes  and 
clieck,  and  asks  the  defendant  to  interplead  about  them.  He 
treats  them  as  cash.  The  court,  perceiving  that  they  are 
not  cash,  ought,  in  a  bill  in  the  nature  of  a  bill  of  interpleader, 
to  make  them  cjish. 

Of  what  use  would  a  cross-bill  in  this  case  bo?  What  end 
^'ould  it  subserve  ?  Every  party  is  before  the  court.  The 
tund  is  before  the  court.  All  we  ask  is,  to  change  its  form, 
•^uch  suit  would  not  be  brought  to  hearing.  Edwards  on 
^»^ceivers  530.  When  the  fund  was  or«h.'red  paid  into  court, 
or  the  receiver  appointed,  the  suit  would  have  accomplished 
its  end. 

I  admit  I  cannot  find  a  precedent  for  the  practice  I  have 
adopted;  neither  can  I  find  such  a  case  reported.  I  can  find 
no  precedent  against  it.  I  can  find  no  case  where  a  cross- 
I'ill  hjw  been  filed  by  a  defendant,  praying  a  receiver  against 
*  complainant  executor  who  tiles  his  bill  for  a  settlement. 

If  an  executor  should  file  a  bill  to  settle  his  estate  in  chan- 
^^^y,  and  among  his  assets  should  appear  a  promissory  note 
^ta  person  in  doubtful  or  insolvent  circumstances,  would  the 
court  require  a  cross-bill,  as  part  of  the  machini^ry  necessary 
^'^ecure  that  note?  How  would  the  case  differ,  if  the  com- 
pi^nant himself  were  the  maker  of  the  promis.sory  note? 

0* 
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The  rule  is,  that  no  independent  aflSrmative  relief  can  b< 
granted  to  a  defendant,  except  on  a  cross- bill.  But  here  w 
such  relief  is  asked.  It  is  not  relief  to  a  defendant,  to  asl 
the  court  to  preserve  the  very  subject  of  the  suit,  made  s 
by  the  plaintiff's  own  act. 

The  bill  which  counsel  on  the  other  side  contends  shoul 
be  filed  to  preserve  the  subject  matter  of  this  suit,  could  nc 
be  named  or  classified  by  the  descriptions  of  different  kind 
of  bills,  as  found  in  the  treatises.  See  Mitf.  on  Plead.,  ch,  i 
It  is  not  a  cross-bill,  and  no  case  can  be  found  where  such ; 
bill  has  been  filed,  though  the  occasion  for  it  must  have  beei 
frequent. 

Suppose  the  testimony  taken  on  the  main  issue  made  b; 
the  bill  and  answer  disclosed  complainant's  insolvency,  am 
we  should  file  a  bill  for  a  receiver,  could  that  testimony  b 
used  on  the  motion  for  his  appointment? 

A  bill  for  receiver  is  used  where  one  party  complainant 
having  a  purely  equitable  title,  chiims  property  in  possesaio: 
of  a  party  defendant,  having  the  legal  title,  and  being  right 
fully  in  possession.  In  such  ciise,  of  course,  the  defendan 
cannot  turn  around  in  same  suit  and  claim  similar  relief  a 
to  other  property  in  hands  of  complainant.  In  such  case 
the  miichinery  of  a  receiver  is  used  to  take  possession  c 
property  not  previously  in  court. 

The  present  case,  as  above  shown,  is  quite  different. 

If  a  party  in  the  position  of  a  stakeholder  of  a  horse,  shoul 
file  a  bill  of  interpleader  against  two  parties  claiming  il 
•would  the  court  require  a  bill  to  be  filed  by  defendant,  upo 
which  to  found  an  order,  if  necessary,  for  the  keep  or  sjile  c 
the  horse,  jyendente  lite? 

The  case,  at  last,  is  simply  that  complainant  files  a  bill  c 
interpleader,  and,  instead  of  paying  the  money  into  couri 
j)Uts  in  his  own  promissory  notes  and  check,  not  draw 
against  funds.  Now,  is  it  possible  that  a  bill  must  be  file 
by  the  defendant,  in  order  to  convert  these  checks  and  note 
into  cash?     I  submit  a  bill  is  unnecessary. 

^  Mr.  VanattUf  contra. 
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The  Chancellor. 

The  bill  in  this  case  was  filed  by  the  complainant  for  the 
settlement  of  the  estate  of  his  testator,  and  for  directions  as 
to  the  disposition  of  certain  funds  or  securities  in  his  hands, 
claimed  to  belong  to  the  estate  of  Jemima  Ledael,  the  widow 
of  the  testator,  whose  administrator  was  made  a  party. 

This  application  is  made  by  the  defendants,  Jonas  Denton 
and  Frances  his  wife,  on  behalf  of  Frances  Denton,  a  daugh- 
ter of  the  testator,  and  legatee  under  the  will.  It  is  for  two 
objects:  the  removal  of  the  executor,  and  the  appointment 
of  a  receiver. 

This  court  has  no  power  to  remove  an  executor;  that 
power  belongs  exclusively  to  the  Orphans  Court,  and  per- 
haps, in  some  cases,  to  the  Ordinary.  When  an  executor  is 
also  trustee,  and  the  matters  in  his  charge  as  trustee  can  be 
separated  from  those  confided  to  him  as  executor,  this  court 
"wy  remove  or  supersede  him  as  trustee;  but  in  such  case 
he  will  be  left  to  execute  and  perform  any  duty  devolving 
wpon  him  as  executor.  In  proper  cases,  this  court  will  en- 
join him  from  proceeding  further  in  the  execution  of  his 
duties  as  executor,  and  will  appoint  a  receiver,  and  direct 
him  to  pay  over  the  estate  in  his  hands  to  the  receiver,  to  be 
administered  under  the  direction  of  the  court.  But  in  such 
<^*^  he  is  not  removed  or  superseded  as  executor. 

It  is  objected  to  the  application  for  a  receiver,  which  is 
n^ade  by  one  of  the  defendants  by  petition  in  this  suit,  that 
a  receiver  cannot  be  appointed,  except  by  bill  for  that  pur- 
P^»  and  can  in  no  case  be  appointed  on  application  of  a 
defendant  in  a  suit. 

A  receiver  is  generally  appointed  on  bill  filed  for  that 
purpose,  and  rarely  before  answer,  except  under  provisions 
"7  particular  statutes.  There  are  a  few  exceptional  cases 
where  a  receiver  hits  been  appointed  upon  petition  ;  but  these 
w^inthe  cases  of  infants,  whose  position  as  wards  of  the 
«>art  gives  them  the  right  to  apply  by  petition,  or  in  cases 
wuJilarly  situated. 
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Bat  I  find  no  case  in  which  a  receiver  has  been  appoini 
as  against  a  complainant,  upon  the  application  of  a  defe 
ant.  The  matter  of  practice  and  precedents  was  inqu 
into  and  settled  bv  Lord  Lancjdale,  in  Robinson  v.  Hoc 
11  Beav.  61^  I  find  no  precedent  anywhere,  to  sustain  e 
practice.  The  whole  theory  upon  which  relief  is  grante 
equity,  is  against  such  practice.  No  positive  relief  is  i 
granted  to  a  defendant,  except  on  cross-bill;  and  no  re 
except  it  be  founded  on  allegations  in  the  bill,  or  other  pL 
ings  in  the  cause. 

Nor  is  this  a  case  in  which  a  receiver  can  be  appoii 
and  kept  in  office  until  a  cross-bill  is  filed  to  sustain  the 
pointment.  The  authority  referred  to  was  a  case  whej 
r.Mjeiver  had  been  regularly  appointed,  but  w;us  about  t* 
discharg'?'!  upon  an  arrangement  with  the  complainant, 
a  dis'jontinu.ince  of  his  suit.  In  that  case,  the  court  p 
poned  tiie  di.-ioharge  of  the  receiver  until  a  cross-bill  c<: 
lie  filod  by  one  of  the  defendants,  so  that  the  property  m. 
until  then  be  retained  under  the  control  of  the  court. 

The  motion  must  be  den 


McKinney's  Administratrix  vs.  Slack  and  wife. 

Wh^n,  to  a  «ui»:  for  the  for'-  :lc>Mr»?  of  a  mortgage,  the  tlefence  set  n] 
|Niyrii»'nt,  tlic  burthen  of  irooi  is  u[»uq  the  defendant,  and  the  proof  u 
ho  chjar. 


On  final  hearing. 

Mr,  Li  fin,  for  complainant. 

Mr.  Hamilton,  for  defendants. 

The  Chancellor. 

Boit  18  to  foreclose  a  mortgage.    The  only  defence 
alleged  to  be  made  to  complainant  a  intestate.   [ 
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burthen  of  proof  is  on  the  defendants ;  this  defence  set  up  in 
their  answer  is  new  matter  in  avoidance  of  the  claim  in  the 
bill,  and  therefore  the  allegations  in  the  answer  are  no  evi- 
dence of  it.  The  proof  consists  in  admissions  made  by  the 
intestate  to  several  persons,  that  this  mortgage  was  paid. 
These  admissions  are  evidence ;  but  admissions  in  casual 
conversations,  to  persons  having  no  interest  in  the  matter, 
are  the  lightest  and  most  unreliable  of  all  kinds  of  evidence, 
especially  when  the  party  whose  admissions  are  offered  is 
dead,  and  cannot  recall  to  the  witness  the  circumstances 
under  which  they  were  made. 

The  payments  are  alleged  to  have  been  made  from  time  to 
time,  and  the  last  to  have  been  made  on  the  1st  of  July,  1865, 
five  months  before  the  death  of  the  intestate.     It  seems 
strange  in  this  case,  where  all  payments  of  interest  appear 
to  have  been  regularly  entered  upon  the  bond  or  mortgage, 
including  one  made  after  April  Ist,  1865,  that  these  pay- 
ments of  principal  were  not  so  entered ;  and  the  excuse  that 
the  bond  and  mortgage  were  not  at  hand,  would  be  no  reason 
^hy  the  intestate  should  not  have  entered  them  when  he  got 
to  his  home.      A  single  payment,  persons  not  accustomed  to 
receipts  or  endorsements  might  have  entrusted  to  memory 
^or  a  few  days ;  but  for  payments  made  of  principal  from 
time  to  time,  no  person  of  ordinary  prudence  would  have 
OQiitted  to  take  receipts,  if  the  papers  were  not  at  hand. 
Payment  to  one  who  has  since  died,  under  such  circumstances, 
requires  clear  proof. 

But  the  proof  by  the  complainant  clearly  outweighs  all 
Ais  evidence  of  the  defendant.  In  August,  1866,  the  de- 
fendant, Phoebe  Slack,  more  than  a  year  after  she  claims  to 
*^ve  paid  off  the  whole  of  the  principal,  paid  to  the  com- 
plainant one  year's  interest,  due  April  Ist,  1866,  when,  ac- 
cording to  her  statement,  there  was  only  three  months' 
^^terest  due  on  any  of  it,  the  last  of  the  principal  having 
"^n  paid  July  Ist,  1865.  This  was  paid  without  disputing 
the  amount,  without  alleging  that  she  had  paid  off  the  whole 
principal,  or  inquiring  whether  the  complainant   had  not 
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some  account  or  memorandum  of  her  husband  that  the  pi- 
cipal  had  been  paid.  The  only  witness  present  was  somewl: 
deaf,  but  she  heard  most  of  the  conversation,  and  it  is  e 
credible  that  so  important  a  matter  as  that  would  have 
caped  her. 

Again,  on  the  3d  day  of  August,  1866,  Mrs.  Slack    * 
clared  to  the  assessor,  under  oath,  that  she  owed  $600 
this  mortgage,  and  is  entitled  to  have  it  deducted  from  1 
taxable  property.     In  answer  to  this,  she  can  only  allege  1 
own  perjury. 

Again,  about  the  time  of  the  commencement  of  this  sx 
she  went  to  several  of  the  witnesses  to  borrow  money  to  f 
off  this  mortgage,  and  did  not  complain  to  a  single  one  tl 
she  had  once  paid  it,  and,  in  consequence  of  not  having 
receipt,  would  be  compelled  to  pay  it  again.  It  is  not  pro 
able  that  a  woman  in  the  country,  going  about  among  neigi 
bors  who  had  known  her  and  her  fortunes  for  years,  wod 
have  omitted  to  make  a  statement  so  natural  under  sac 
circumstances. 

There  must  be  a  decree  for  the  complainant 


DeCamp  and  others  vs.  Craxe  and  others. 

1.  An  ab*v^lu:<»  ae^.  which  :<  »::v*z  :c  «e-:urr  ihr  ravntni  of  a  earn 
mouev  Iv  tho  »:rjiu:or  to  :'.■.:?  crA:::ct  w:ll  bi?  tre^ie-i  ::i  r*:uitv  as  a  moi 
C*0^    Ar.x^  i;  n^iv  b*^  coii*:.ierv-i  j^  nirrui^*.  eve-  ::  :he  eranior  does  o 

2.  A  wr;;:e::  A*:r**r::<n;.  c.ve::  *:v  cz*  rer?-:::  to  a:iv^:ber.  and  sent  ' 

which,  "when  ob:*:s^.:.  w**  d-.<:r.Yei  WLihcu;  c:h*r  cja5*at,  u  not  i 
jvi:r«d  cr  cASv^eU-i  by  b<;::j:  j^-  i**:roy^. 

5.  A  .v-;rjk-i  so  vvsver  *.A-i*  u>.'a  rjiv^^r;  c:  :he  rrice  at  a  futt 
U=:««  o&  vvni:;:.^^  ;&«;  ;he  ::i:«;w:  shill  b«  r^i  evtrr  kx  Qonths  in  t 
a«aa  U8:««  u  &o:  :o;:«u<ed  ;s  «v^.i::T  b^v^kUM  :i:«  iiiverw;  u  no;  panctoal 
pati. 
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Xhis  cause  was  argued  upon  final  hearing,  on  bill,  answer, 
replication,  and  proofs. 

jMlt.  Linn  and  Mr,  C,  Parker,  for  complainanta. 

Mr,  Oummings  and  Mr.  J.  F.  Randolph,  for  defendants. 

The  CHAlfCELLOR. 

This  suit  was  brought  by  Edward  DeCamp,  and  Augusta 
\ii8  wife,  against  the  defendants,  Eliza  A.  Crane  and  her 
biisband,  and  Lewis  C.  Grover,  her  trustee,  to  compel  the 
conveyance  of  two  tracts  of  land,  part  of  the  Hibernia  mine, 
in  the  county  of  Morris,  to  the  complainant,  Augusta  De- 
Camp.  The  bill  was  filed  April  30th,  1860.  The  complain- 
ant, Augusta  DeCamp,  having  died  on  the  6th  day  of 
September,  1863,  during  the  progress  of  the  suit,  her  seven 
infant  children  were  made  complainants  in  her  steady  with 
her  husband,  Edward  DeCamp,  who  survived  her.  There 
vaa  a  decree  pro  confesso  against  Grover,  who  was  the  trus- 
tee of  Mrs.  Crane  under  a  marriage  settlement,  she  having 
Dttarried  after  the  date  of  the  deed  and-  lease  set  out  in  the 
pleadings,  which  were  made  in  her  maiden  name,  Eliza  A. 
Scott,  and  the  commencement  of  this  suit.  She  and  her 
littaband  answered  jointly,  her  husband  disclaiming  any  in- 
terest in  the  subject  matter  of  the  suit. 

DeCamp  and  his  wife,  and  Mrs.  Crane,  were  all  examined 
^  witnesses  without  objection ;  and  no  objection  was  made 
*t  the  hearing,  to  reading  the  answer  of  Mrs.  Crane  as  evi- 
dence against  her,  although  made  jointly  with  her  husband. 

There  is  but  little  dispute  or  contradiction  about  most  of 
Ae  material  facts  in  this  case.  In  March,  1854,  Eliza  A. 
Scott  and  Augusta  DeCamp,  who  were  sisters,  were  each 
^ized  in  fee  of  a  tract  of  the  Hibernia  mine  property.  The 
^ract  of  Eliza  contained  eight  acres,  and  that  of  Augusta  ten 
*^^;  they  were  considered  as  equal  in  value,  and  had  been 
setoff  to  them  as  equal  parts  of  the  estate  of  their  father,  in 
P'^oceodings  for  partition.     The  two  tracts  adjoined.     Eliza 
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wished  to  aell  her  tract,  and  was  willing  to  sell  for  $6000. 
Mrs.  DeCamp  wished  to  retain  her  tract.  The  tracts  were 
of  more  value  when  united,  as  the  mine  had  been  opened  on 
the  tract  of  Eliza)  and  through  that  opening  access  could  be 
had  to  the  ore  on  Mrs.  DeCamp's  tract.  Mrs.  DeCamp  waa 
unable  to  purchase  for  want  of  means,  her  husband  having 
become  embarrassed  by  debts,  and  her  tract  being  encum- 
bered by  mortgagee  and  judgments.  Under  these  circum- 
stances, it  was  proposed  by  Mr.  DeCamp,  and  agreed  to  bj 
Eliza  Scott,  that  Mrs.  DeCamp  should  agree  to  purcha8< 
Miss  Scott^s  tract  for  $6000 ;  that  DeCamp  should  negotiati 
a  lease  of  both  tracts  for  twenty  years  to  a  party  who  woulc 
advance  $6000  at  the  making  of  the  lease,  to  be  re-paid  ou 
of  the  rents,  and  to  be  secured  by  the  bond  of  Miss  Scott 
and  her  mortgage  on  both  tracts.  Of  this  $6000,  $300( 
were  to  be  used  by  DeCamp  to  pay  oif  the  encumbrances  oi 
Mrs.  DeCamp  s  tract,  and  $3000  were  to  be  paid  to  Misi 
Scott  on  the  price  of  her  lot  j  and  the  other  $3000,  with  in 
terest,  was  to  be  paid  to  her  in  equal  payments,  at  foui 
eight,  and  twelve  months,  with  interest.  Miss  Scott  was  t* 
retain  the  title,  both  to  her  own  tract,  and  to  that  of  Mn 
DeCamp,  conveyed  to  her  as  security  for  the  residue  of  th 
price  of  her  lot,  being  $3000,  and  the  interest  thereon,  an( 
when  the  same  was  paid  she  was  to  convey  both  lots,  subjec 
to  the  lease  and  mortgages,  to  Mrs.  DeCamp. 

DeCamp,  finding  that  $7000,  instead  of  $3000,  was  neede 
to  clear  his  wife's  lot  of  the  encumbrances,  succeeded  in  n^ 
gotiating  a  lease  with  Charles  Jackson,  jun.,  for  the  term  < 
twenty  years ;  Jackson  to  advance  $10,000,  to  be  secured  b 
the  bond  and  mortgage  of  Miss  Scott  on  the  premises,  pa} 
able  within  six  years,  with  interest.  The  rent  reserved  o 
the  lease  was  to  be  ap{)lied  quarterly  to  the  payment  of  tb 
debt.  The  rent  was  37  J  cents  lor  each  ton  ol  ore  taken  ou 
and  the  lessee  was  bound  to  t^ike  out  twenty-five  thousiind  toi 
of  ore  every  five  years,  from  the  1st  day  of  April,  1855.  Tl 
amount  was  to  be  endorsed  quarterly  on  the  bond  and  mor 
gage^  and  was  to  be  a  satisfaction  of  so  much  until  the  who 
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should  be  paid,  the  lessor  thus  becoming  bound  to  pay  off 
his  own  mortgage  by  the  rents.  • 

To  this  negotiation  and  arrangement  made  by  DeCamp, 
Miss  Scott  assented,  and  executed  the  lease  and  bond  and 
mortgage  to  Jackson  on  the  8th  day  of  March,  1854,  Mrs. 
DeCamp  having  conveyed  to  her  the  ten  acre  lot  on  the  3d 
day  of  that  month.  The  deed  to  Miss  Scott  recited  a  con- 
sideration of  $7000,  though  none  had  been  agreed  upon  or 
was  paid,  the  real  consideration  and  object  being  to  carry 
oat  the  arrangement  made. 

Of  the  sum  advanced  by  Jackson,  $7000  was  used  by  De- 
Camp  to  pay  off  encumbrances  on  the  lot  of  his  wife ;  the 
other  13000  was  reserved  to  pay  to  Miss  Scott  on  the  price 
of  her  lot,  according  to  agreement ;  but,  at  his  request,  she 
permitted  him  to  use  $2100  of  it  in  his  own  business,  upon 
his  promise  to  re-pay  it  in  four  months,  with  interest,  and 
she  received  only  $900  of  the  $6000  for  which  she  had  sold 
her  lot.  Mrs.  DeCamp  knew  of  this  retaining  the  $2100, 
and  did  not  object  to  it. 

DeCamp  did  not  pay  to  Miss  Scott  the  $2100  at  the  end 
of  four  months,  and  at  the  end  of  that  time  a  new  agreement 
^as  entered  into  between  Miss  Scott  and  Mr.  and  Mrs.  De- 
Camp,  by  which  the  residue  of  the  consideration  money  due 
to  her,  being  $6100,  was  to  be  paid  by  her  retaining  it  out 
of  the  rents  of  the  tracts  after  the  mortgage  had  been  paid 
off.  DeCamp,  in  the  mean  time,  was  to  pay  the  interest  on 
this  sum  of  $5100  every  six  months ;  this  payment  was  made 
a  condition  of  that  agreement.  And  when  the  mortgage  to 
Jackson  and  this  debt  of  $5100  should  be  paid,  Miss  Scott 
^aa  to  convey  both  tracts,  and  assign  the  lease  to  Mrs.  De- 
Camp.  This  agreement  was  reduced  to  writing,  signed  by 
Miss  Scott,  and  delivered  to  Mrs.  DeCamp ;  she  kept  it  seve- 
^  years.  Mr.  DeCamp,  not  having  paid  the  interest  as 
agreed,  Miss  Scott  requested  that  he  would  send  her  that 
*gwement,  but  without  any  intimation  that  she  claimed  it 
^  her  right,  because  it  had  not  been  complied  with,  or  that 
^«  intendod  to  destroy  or  cancel  it.     He  communicated  the 
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i^equest  to  his  wife,  who  sent  the  paper  to  Miss  Scott,  bu 
without  any  intention  or  idea  on  the  part  of  either  DeCam 
or  his  wife  that  it  was  to  be  surrendered  or  destroyed.  Mifi 
Scott  kept  it  for  two  or  three  years,  and  then,  some  time  i 
1858,  destroyed  it  without  any  other  or  further  authorit 
from  Mr.  or  Mrs.  DeCamp.  In  1858,  Miss  Scott,  who  ha 
married,  and  was  then  Mrs.  Crane,  being  in  want  of  mone; 
a  sale  of  this  whole  property  was  negotiated,  with  the  coi 
sent  of  Mr.  and  Mrs.  DeCamp,  to  E.  L.  Dayton,  who  was  i 
pay  Mrs.  Crane  $8000,  which  she  agreed  to  take  in  full  of  b 
claim,  and  Dayton  agreed  to  convey  to  Mrs.  DeCamp,  as  tl 
consideration  of  her  consent,  the  ten  acre  lot.  Dayto 
having  paid  Mrs.  Crane  $1400  on  account,  and  not  beii 
able  to  Ciirry  out  his  contract,  forfeited  that  sum  and  aba 
doned  it. 

Mrs.  Crane,  by  the  lease,  was  bound  to  pay  the  taxes,  a 
paid  out  large  sums  on  that  account,  and  receiving  no  int< 
est  from  DeCamp,  became  dissatisfied,  and  claimed  that  M 
DeCamp  had  forfeited  all  right  to  the  property,  and  that  s 
was  the  absolute  owner,  and  offered  the  same  for  sale. 

The  bond  and  mortgage  to   Jackson  had  been  paid 
from  the  rents  of  the  property  before  the  16th  day  of  F 
ruary,  1860,  and  on  that  day  were  canceled  and  surrender 
but  the  mortgage  was  not  canceled  of  record  until  Aj 
24th,  1861. 

The  bill  asks  for  an  account  of  the  rents  received  by  M 
Crane>  and  claims  that  the  mortgage  to  Jackson  has  1> 
paid  off  by  them,  and  that  the  debt  from  complainant  to  \ 
Crane  has,  in  whole  or  in  part,  been  paid  off'  in  like  manr 
and  offers  to  pay  any  deficiency,  and  prays  that  the  dele 
ants,  upon  her  being  paid  such  deficiency,  if  any  exists,  n 
be  compelled  to  convey  the  whole  tract  of  eighteen  acres 
Mrs.  DeCamp,  subject  to  the  lease,  the  rents  and  benefit 
which  shall  enure  to  her. 

The  answer  of  the  defendants,  although  shaped  into  sc 
form,  is  not  technically  or  artisticiiUy  drawn,  but  it  is  a  s 
Bible,  straight-forward  narra'tion  of  the  facts  conceived  to 
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important  in  the  case,  with  the  views  and  inferences  of  the 
draughtsman,  as  to  the  bearing  on  the  case.  It  mainly  ad- 
mits the  facts  above  stated,  giving  a  coloring  to  some,  and 
stating  as  facts  inferences  drawn  from  others,  not  admissible 
either  at  law  or  in  equity;  and  it  places  the  defence  mainly 
or  entirely  on  the  ground,  that  any  agreement  she  may  have 
made  with  Mr.  or  Mrs.  DeCamp  has  been  forfeited  by  not 
being  performed  on  their  part,  that  she  is  not  bound  thereby, 
and  the  same  cannot  be  enforced. 

The  complainants  claim  that  the  whole  property  is  held 
by  Mrs.  Crane,  as  mortgagee,  and  that  it  is  subject  to  re- 
demption by  payment  of  the  amount  due,  if  any ;  that  the  ten 
acre  tract  was  conveyed  expressly  as  security  for  the  price 
of  Mrs.  Crane  s  lot  unpaid,  and  for  no  other  purpose  as 
between  Mrs.  DeCamp  and  her,  though,  as  to  Jackson,  it 
was  to  enable  her  to  execute  the  mortgage  and  lease  on  the 
whole.  They  also  contend,  that  the  eight  acre  tract  having 
been  sold  to  Mrs.  DeCamp  for  $6000,  of  which  part  had 
been  paid  in  cash,  and  the  residue  secured  by  conveying  the 
other  tract  by  way  of  mortgage,  the  same,  in  equity,  was 
beld  by  Mrs.  Crane  for  the  benefit  of  Mrs.  DeCamp,  and  as 
unequitable  mortgage  with  the  other  tract  for  the  payment 
of  the  balance  of  the  price  for  which  it  was  sold. 

There  can  be  no  doubt  but  that  the  lot  of  Mrs.  DeCamp 
was  conveyed  to  Mrs.  Crane,  so  fcir  as  her  own  rights  are 
concerned,  by  way  of  security  or  mortgage  only ;  there  is 
no  pretence  of  any  agreement  for  sale,  or  that  Mrs.  Crane 
wanted  to  buy  it;  the  proof  is  clear,  that  Mrs.  DeCamp  was 
Dot  willing  to  sell.  The  doctrine  is  well  settled,  that  if  a 
deed  absolute  on  iis  face  was  given  only  by  way  of  security, 
or  as  a  mortgage,  it  shall  be  a  mortgage,  and  continues  such 
until  the  equity  of  redemption  is  released  or  foreclosed.  I 
admit  the  force  of  the  position  so  ably  urged  by  the  counsel 
for  the  defendants,  that  when  the  question  is  whether  the 
^nsactJon  constitutes  a  mortgage,  or  is  a  sale  with  an  agree- 
fiient  to  re-convey,  the  fact  whether  there  is  a  continued 
debt  or  Uability  of  the  mortgagor  is  very  important.     It  is 
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difficult  to  conceive  of  a  mortgage,  which,  in  its  very  es 
is  a  ple(ige  as  security  for  a  debt,  without  some  one 
liable  for  the  debt.  But  I  am  not  willing  to  say  that 
can  be  no  mortgage  without  a  debt,  or  some  one  being  \ 
at  all  events,  to  pay  the  money.  A  mortgage  may  i 
pressly  made  in  that  manner. 

But  in  this  case  that  question  does  not  arise.  The] 
a  debt  of  $5100  for  part  of  the  price  of  the  lot,  whi( 
Camp  expressly  promised  to  pay,  at  first,  in  four,  eigli 
twelve  months;  afterwards,  to  pay  the  interest  on  : 
yearly,  and  to  permit  the  principal  to  be  retained  out 
rents,  after  payment  of  Jackson's  mortgage;  and,  on 
to  pay  the  interest,  he  was  to  forfeit  the  agreement  1 
tension  of  payment,  or  was  to  be  liable  for  the  whole  a 
There  is  clearly  a  continuing  debt.  As  to  the  lot  o: 
DeCamp,  the  conveyance  was  a  mortgage  only,  and  th 
plainants  are  entitled  to  redeem. 

I  cannot  assent  to  the  position,  that  Mrs.  Crane  he 
title  to  her  own  lot,  as  mortgagee.  The  title  to  that 
vested  in  Mrs.  DeCamp,  either  at  law  or  in  equit} 
price  had  never  been  paid,  and  she  was  never  entitled 
for  a  conveyance.  It  would  be  dangerous  to  turn  evei 
tract  to  convey,  into  an  equitable  title,  and  hold  th 
vendor  is  only  a  mortgagee,  and  subject  to  redemptioi 
foreclosed. 

But  there  was  a  clear,  definite  contract  to  convey  t 
to  Mrs.  DeCamp  for  $6000.  This  contract  was  at  fi 
parol  only ;  but  even  if  the  statute  of  frauds  had  been 
and  pleaded,  it  could  not  avail,  because  there  was  < 
part  performance,  which  would  take  the  case  out 
statute.  The  conveyance  of  the  lot  of  Mrs.  DeCan 
part  of  that  agreement,  and  it  had  been  made,  $900 
consideration  had  been  paid,  and  the  whole  property 
and  mortgaged  to  Jackson.  These  acts  of  part  perfoi 
would  have  taken  the  case  out  of  the  statute  witho 
written  agreement. 

But  there  was  a  written  agreement  a  short  time  af 
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lease.  Mrs.  Crane  says,  four  months  after,  an  agreement 
was  drawn  by  Mr.  Hays,  signed  by  Mrs.  Crane,  and  deliv- 
ered to  Mrs.  DeCamp,  containing  the  essential  features  of 
the  first  agreement,  with  an  additional  provision,  postponing 
the  payment  of  the  $5100  until  after  Jackson's  mortgage 
should  be  paid,  and  agreeing,  after  the  mortgage  and  that 
debt  of  $5100  were  paid  oflF,  to  convey  both  tracts  to  Mrs. 
DeCamp. 

The  giving  up  that  agreement  deliberately  and  designedly, 
for  the  purpose  of  having  it  canceled  and  destroyed,  might 
bar  a  suit  for  specific  performance.  But  the  sending  it  to 
Mrs.  Crane  at  her  request,  as  was  done  in  this  case,  without 
a  word  being  said,  or  anything  agreed  to,  as  to  canceling, 
surrendering,  or  destroying  it,  can  have  no  effect.  Accord- 
ing to  her  own  version  of  the  transaction,  she  had  no  right 
to  destroy  it.  She  claims  the  right,  on  the  ground  that  it 
had  become  invalid  by  reason  of  DeCamp  not  having  per- 
formed his  part,  and  says  that  she  destroyed  it  as  a  useless 
paper.  The  case  must  be  considered  and  determined  as  if 
that  paper  were  still  in  existence.  As  Mrs.  Crane  wrong- 
fully destroyed  it,  when  there  is  any  discrepancy  in  the  tesr 
tiraony,  or  want  of  suflScient  evidence  as  to  its  contents,  the 
leaning  must  be  against  her.  She  sets  out  the  substance  of 
the  agreement  in  her  answer,  and  states  that  the  agreement 
was  on  condition  that  DeCamp  should  pay  the  interest  semi-r 
annually  and  promptly.  But  she  does  not,  in  stating  the 
agreement,  say  that  it  provided  for  its  own  forfeiture,  if  the 
interest  were  not  paid  ;  but  she  states  that,  as  her  own  con- 
clusion, after  stating  the  signing  and  delivery  of  the  agree- 
ment. Mrs.  DeCamp  expressly  denies  that  the  agreement 
contained  any  provision  for  forfeiture  for  non-payment  of 
interest;  and  Mrs.  Crane  does  not  so  state  in  her  testimony. 

This  agreement,  then,  for  the  purpose  of  this  suit,  must 
"®  taken  to  be  an  agreement  to  extend  the  time  of  payment 
of  the  $5100,  and  when  that  was  paid,  that  the  property 
•hould  be  conveyed  to  Mrs.  DeCamp,  and  that  it  contained 
tto  express  clause  of  forfeiture. 
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Sach  an  agreement  would  not  be  rendered  invalid,  m 
would  specific  performance  be  refused,  becaose  the  intere 
was  not  paid  at  the  time  stipulated.  F^rt  of  the  princip 
had  been  paid,  and  the  residue,  with  the  interest,  was  secure 
and  it  is  doubtful  if  the  time  for  conveyance  had  arrived 
the  filing  of  the  bill.  The  mortgage  of  Jackson  had  bei 
then  paid,  but,  so  far  as  appears,  not  $1000  in  excess  of  i 
and  the  time  for  conveyance  would  not  arrive  until  the  tax 
and  the  $5100  and  interest  had  been  received.  There  a 
pears  to  be  no  laches  or  delay  in  bringing  suit.  On  tl 
contrary,  the  complainants  were  not  entitled  to  a  conve 
ance  at  the  filing  of  the  bill.  But  they  were  entitled  to  i 
account  of  the  rents  received  to  ascertain  if  the  debt  was  n 
wholly  paid,  and  to  have  an  injunction  to  restrain  the  sa 
and  conveyance  of  the  property,  and  to  have  it  determin< 
that  Mrs.  DeCamp  was  entitled  to  a  conveyance;  and  if,  I 
tbe  rents  that  have  accrued  or  been  received  since  the  filii 
of  the  bill,  the  whole  amount  due  to  Mrs.  Crane  has  be< 
paid  and  discharged,  and  shall  so  appear  upon  the  taking 
the  account,  they  are  entitled  to  have  a  re- conveyance  decre< 
in  this  suit. 

In  her  own  lot,  Mrs.  DeCamp  was,  at  her  death,  entitl< 
to  the  equity  of  redemption,  and  her  surviving  husband  i 
therefore,  entitled  to  curtesy.     It  must  be  re-conveyed 
him  and  the  children  of  his  deceased  wife,  to  hold  to  hi 
during  his  life,  and  to  the  children,  in  fee,  after  his  deat 
In  the  other  lot,  she  was  not,  in  her  life,  seized  of  or  entitle 
to  any  estate,  either  at  law  or  in  equity,  and  her  busbar 
cannot  be  entitled  to  curtesy;  it  must,  therefore,  be  coi 
veyed  to  the  children  in  fee.     The  children  are  entitled 
the  proceeds  of  this  lot,  from  the  death  of  their  mother, ) 
against  DeCamp,  free  from  any  contribution  to  pay  any 
the  claims  of  Mrs.  Crane,  except  one  half  of  the  taxes  pa 
by  her,  and  one  half  of  the  $3000  constituting  the  seooi 
payment  to  be  made  on  Mrs.  Crane's  lot,  or  of  so  much 
these  two  amounts,  and  the  interest  thereon,  as  remain< 
unpaid,  after  appropriating  for  the  purpose  the  rents  whi( 
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had  accrued  to  Mrs.  DeCamp's  death.  The  $2100  which  he 
appropriated  of  the  money  which  should  have  been  paid  to 
Mrs.  Crane  for  her  lot,  and  the  interest  thereon,  or  rather 
so  much  as  remained  unpaid  at  the  death  of  his  wife,  must 
be  taken  out  of  the  part  of  the  rents  due  to  Mr.  DeCamp 
since  the  death  of  his  wife,  as  belonging  to  the  lot  in  which 
he  has  curtesy. 

It  must  be  referred  to  a  master  to  take  an  account  of  the 
principal  and  interest  due  to  Mrs.  Crane  for  the  price  of  her 
lot  agreed  to  be  sold  to  Mrs.  DeCamp,  and  for  taxes  paid  by 
ber,and  interest  on  these  amounts;  and  also  the  amount  due 
to  her  for  debts  paid  by  her  for  Mr.  DeCamp,  on  account  of 
liabilities  which  she  had  incurred  for  him  at  the  making  of 
the  lease  to  Charles  Jackson,  jun.;  and  also  to  take  an  ac" 
count  of  the  rents  due  to,  or  received  by  her  from  Charles 
Jackson,  jun.,  over  and  above  the  amount  due  on  the  mort* 
g^e  to  him,  and  the  interest  on  the  same. 

If  such  receipts  exceed  the  amount  due  to  Mrs.  Crane,  the 
complainants  will  be  entitled  to  a  conveyance,  and  to  the 
payment  of  such  excess.  If  they  are  not  suflficient  to  pay 
the  amount  due  to  her,  with  interest,  the  complainants  will 
'»^  entitled  to  have  the  property  conveyed  to  them,*  upon 
Paying  such  deficiency,  with  her  coats  in  this  suit.  And  all 
further  directions  must  be  reserved  until  the  master's  report. 
1  do  not  think,  under  all  the  circumstances,  that  Mrs. 
Crane  is  bound  to  account  for  the  $1400  received  from  Day- 
^^^  t  it  was  upon  a  bargain  she  was  allowed  to  make  for  the 
^^^  of  what  she  considered  her  own  property.  Mrs.  De-' 
Camp  was  to  receive  her  share  of  the  proceeds  in  another 
"^J^ner,  if  the  sale  went  on.  The  only  amount  realized  was 
this  sum  on  Mrs.  Crane  s  share,  and  she  is  entitled  to  it. 

It  appears  by  the  evidence,  that  Mrs.  Crane  received 
f  1000  from  DeCamp,  and  $4000  from  some  other  person — 
profit  from  the  sale  of  ore,  which  she  was  entitled  to  receive 
irom  Jackson,  at  $2.50  per  ton,  by  the  provisions  of  the 
lease  to  him,  set  out  in  the  bill.     This  ore  was  worth  a 
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higher  price,  and  these  sums  are  her  profits  on  the  sale. 
Upon  the  view  taken,  that  she  holds  these  lands  only  as 
security  for  her  debt,  she  must  account  for  these  sums  as 
part  of  the  rents  and  profits  of  the  premises  received  by  her. 


Van  Doren  and  wife  vs.  Olden,  trustee, 

1.  Where  trust  fands,  of  which  the  income,  interest,  or  profits  are  givff' 

to  one  person  for  life,  and  the  principal  bequeathed  over  upon  the  deat  ^^ 
of  the  life  tenant,  are  invested  either  by  the  trustee,  or  at  the  death  of  tb 
testator,  in  stock  or  shares  of  an  incorporated  company,  the  value  of  whic 
consists  in  part  of  an  accumulated  surplus  or  undivided  earnings  laid  n 
by  the  company,  such  additional  value  is  part  of  the  capital.     This,  as  weL 
as  the  par  value  of  the  shares,  must  be  kept  by  the  trustee  intact  for  tb« 
benefit  of  the  remainder-man  ;  but  the  earnings  on  such  capital,  as  well  a- 
on  the  par  value  of  the  shares,  belong  to  the  life  tenant.   , 

2.  When  an  extra  dividend  is  declared  out  of  the  earnings  or  profits 
such  company,  such  extra  dividend  belongs  to  the  life  tenant,  unless  part  o 
it  was  earnings  carried  to  account  of  accumulated  profits  or  surplus  earn.- 
ings  at  the  duath  of  the  testator,  or  at  the  time  of  the  investment  if  mad  <« 
since  his  death,  in  which  case  so  much  must  be  conaidered  as  part  of  th     ' 
capital. 

This  cause  was  heard  on  bill  and  answer. 

J/r.  Emery  and  Mr,  liichey,  for  complainants. 
.     Mr.  C.  S.  Greerif  for  defendant. 

The  Chancellor. 

The  defendant,  Charles  S.  Olden,  is  a  trustee  for  the  com- 
plainant,  Lydia  Ann  Van  Doren,  under  the  will  of  her  lat^ 
father,  the  Rev.  James  Carnahan,  D.D.  The  suit  is  brought 
to  compel  the  defendant  to  pay  to  Mrs.  Van  Doren  extn* 
dividends  which  have  been  declared  and  paid  to  him  in  stock 
by  two  railway  companies,  whose  capital  stock  forms  part  of 
the  trust  property  held  by  him  for  Mrs.  Van  Doren. 
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Dr.  Carnahan,  the  testator,  died  on  the  3d  of  March,  1859, 
leaving  a  will  duly  executed,  dated  on  the  10th  day  of  Janu- 
ary of  that  year.     The  will  directed  his  executors  to  sell  the 
residue  of  his  real  and  personal  estate,  not  specifically  dis- 
posed of,  and  to  pay  one  third  part  to  the  defendant,  Olden, 
in  trust  for  his  daughter,  the  complainant,  Lydia  Ann  Van 
Doren.     He  directed  the  trustee  to  pay  the  interest,  income, 
and  profits  thereof  to  his  said  daughter  during  her  natural 
life,  and  at  her  death  to  pay  the  principal  to  her  children  ; 
and  in  case  she  should  die  without  leaving  children,  then  to 
his  daughter,  Hannah  McDonald;  but  if  she  should  not  sur- 
vive her  sister,   Lydia,  then  to  her  children.      Mrs.  Van 
Doren  has  no  issue.     Mrs.  McDonald  has  one  son  and  no 
other  child,  and  she,  with  her  husband  and  son,  are  defend- 
wite,  but  do  not  contest  the  complainants'  claim. 

The  trustee  holds,  as  part  of  the  trust  fund,  fifteen  shares 
of  the  capital  stock  of  the  New  Jersey  Railroad  and  Trans- 
portation Company,  and  eight  shares  of  the  capital  stock  of 
the  Philadelphia  and  Trenton  Railroad  Company,  which 
^ere  transferred  to  him  by  the  executore  of  Dr.  Carnahan, 
w  part  of  the  third  of  the  residue  given  to  him  for  Mrs.  Van 
Doren.  They  were  stocks  held  by  the  testator  at  his  death, 
and  were  transferred  to  the  trustee  without  being  sold.  On 
tlie  eight  shares  of  Philadelphia  and  Trenton  Railroad  stock, 
extra  dividends  have  been  made  of  four  and  a  half  shares  of 
Camden  and  Amboy  Railroad  stock.  On  the  New  Jersey 
^ilroad  stock  one  and  a  half  shares  have  been  paid  as  an 
extra  dividend,  and  the  defendant  became  entitled  to  sub- 
scribe to  two  shares  of  new  stock  at  $25  each,  being  half  of 
their  par  value.  He  retains  all  the  shares  received,  and  has 
sold  the  half  share  of  the  Camden  and  Amboy  stock,  and 
^th  it  paid  for  the  two  shares  of  the  new  stock  of  the  STew 
Jersey  Railroad,  and  has  sold  the  half  share  of  the  IJew 
Je/sey  Railroad  stock  for  $34.  He  thus  holds  four  shares 
of  Camden  and  Amboy  Railroad  stock,  three  shares  of  New 
Jersey  Railroad  stock,  and  $34  in  money,  in  addition  to  the 
^^ea  originally  transferred  to  him  as  part  of  the  trust  fund. 
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It  is  for  these  that  the  complainant,  Mrs.  Van  Doren,  makej 
claim,  as  part  of  *'  the  interest,  income,  and  profits  "  of  tb 
trust  fund  directed  to  be  paid  to  her. 

The  early  English  decisions  held,  that  in  like  bequests 
extra  dividends,  especially  if  declared  and  paid  in  capita 
stock,  were  to  be  taken  as  part  of  the  principal,  and  must  b 
held  bv  the  trustee  for  the  remainder-man,  and  the  incom 
from  them  only  paid  to  the  life  tenant.  Brandcr  v.  Braride) 
4  Vee.  800  ;  Pam  v.  Paris,  10  Ves.  184  ;  Witts  v.  ^teere,  1 
Ves.  303. 

But  in  Barclay  v.  Wainncright^  14  Vcs,  67,  Lord  Eldo 
threw  a  doubt  over  the  preceding  cases,  though  more  by  hi 
reasoning  than  by  his  decision.  In  that  case,  he  simply  hoi 
that  a  dividend  of  five  per  cent.,  in  lieu  of  the  usual  dividen* 
of  three  and  a  half  per  cent.,  should  be  held  to  have  been  de 
clared  out  of  the  common  profits,  and  belonged  to  the  legate 
for  life.  lie,  for  the  first  time,  alluded  to  the  fact,  that  sue 
corporations  had  a  fund  consisting  of  profits  made  in  a  cours 
of  years,  which  might  bo  held  to  be  part  of  the  principal,  an' 
would  not,  when  divided,  go  to  the  tenant  for  life. 

Vice-Chancellor  Shad  well,  in  Price  v.  Anderson,  15  Sim 
473,  held  that  a  dividend  of  twelve  and  a  half  per  cent.,  dc 
clared  as  dividend  out  of  the  profits  of  the  Royal  E.Kchang 
Assurance  Company,  went  to  the  life  tenant ;  this  was 
dividend  above  the  usual  dividend  of  two  and  a  half  pe 
cent,  declared  at  the  same  time.  A  bonus  of  five  per  cent, 
declared  as  such  by  the  same  company  out  of  their  accumu 
lated  profits  six  years  before,  in  1840,  being  two  years  afte 
the  testator's  death,  had  been  invested  as  capital  under  th< 
direction  of  the  Vice-Chancellor,  so  far  as  appears,  withou 
any  controversy.  The  decision  seemed  to  turn  on  the  point 
thftt  the  company  had  declared  it  as  dividend.  The  Vice 
Chancellor  says:  "  The  company  might  have  declared,  if  the; 
had  thought  proper  so  to  do,  that  part  of  it  should  be  divi 
dend,  and  part  capittil.  But,  instead  of  doing  so,  they  hav< 
declared  the  whole  to  be  dividend,  and  therefore  the  tenap 
for  life  is  entitled  to  the  whole." 
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The  same  Vice-Chancellor,  in  Preston  v.  Melville,  16  Sim, 
163,  held  that  the  life  tenant  was  entitled  to  a  bonus  of  one 
per  cent.,  declared  as  a  bonus  by  the  Bank  of  England,  out 
of  ihe  interest  and  profits,  in  addition  to  the  half  yearly  di- 
vidend of  three  and  a  half  per  cent,  declared  at  the  same 
time. 

Sir  Knight  Bruce,  two  years  afterward,  in  Johnson  v. 
Johnson,  15  Jur.  714,  (5  E,  L,  (^  Eq.  R.  164,)  held  that  "a 
bonus  or  increased  dividend  of  ten  per  cent.,"  in  addition  to 
the  usual  dividend  of  five  per  cent.,  and  declared  in  these 
words,  should  go  to  the  widow  to  whom  the  testator  had  be- 
queathed the  income  for  her  life. 

Chief  Justice  Lewis,  in  Ea/iys  Appeal,  4  Casey  (28  Perm.) 
368,  cousidered  the  whole  matter  fully,  and  settled  the  law 
in  Pennsylvania  on  this  subject,  in  an  opinion  prepared  with 
great  ability,  on  what  appears  to  me  to  be  the  correct  prin- 
ciples to  be  applied  in  all  such  cases. 

The  doctrine  of  that  case  has  been  also  adopted  by  the 
Supreme  Court  of  the  state  of  New  York  in  two  well  con- 
sidered cases,  in  which  both  parts  of  it  were  applied.  The 
whole  of  the  real  profits  are  ordered  paid  to  the  tenants  for 
life;  and  that  part  of  the  profits  declared  as  dividend,  which 
was  earned  before  the  investment,  or  in  the  life  of  the  testa- 
tor, was  preserved  as  capital.  And  the  form  in  which  the 
dividend  was  declared,  whether  of  ciipital  stock  or  in  money, 
^as  held  immaterial. 

The  principle  upon  which  these  cases  are  decided  I  hold 
^be  the  correct  one,  by  which  1  must  be  guided  in  prefer- 
ence to  the  early  English  decisions.  That  principle  is,  that 
^here  trust  funds,  of  which  the  income,  interest,  or  profits 
*re  given  to  one  person  for  life,  and  the  principal  bequeathed 
<^^er  upon  the  death  of  the  life  tenant,  are  invested  either  by 
^l^e  trustees,  or  at  the  death  of  the  testator,  in  stock  or 
•'hares  of  an  incorporated  company,  the  value  of  which  con- 
^•sts  in  part  of  an  accumulated  surplus  or  undivided  earnings 
*^d  up  by  the  company,  as  is  frequently  the  case,  such 
additional  value  is  part  of  the  capital ;  that  this,  as  well  a« 
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the  par  value  of  the  shares,  must  be  kept  by  the  trustee  in- 
tact for  the  benefit  of  the  remainder-man ;  but  the  earnings 
on  such  capital,  as  well  as  upon  the  par  value  of  the  shares, 
belongs  to  the  life  tenant.  And  when  an  extra  dividend  is 
declared  out  of  the  earnings  or  profits  of  the  company,  such 
extra  dividend  belongs  to  the  life  tenant,  unless  part  of  it 
was  earnings  carried  to  account  of  Jiccumulated  profits  oi 
surplus  earnings  at  the  death  of  the  tcsttitor,  or  at  the  tim^ 
of  the  investment  if  made  since  his  death,  in  which  case  sc 
much  must  be  considered  as  part  of  the  capital. 

As  the  fiicts  do  not  appear  in  this  aise,  let  it  be  referrec 
to  a  master  to  ascertain  and  report  what  amount  of  aurplui 
earnings  or  accumulated  profits  each  of  these  two  companies 
had  at  the  death  of  the  testator,  it  any,  and  what  amoum 
each  of  them  had  at  the  filing  of  this  bill.  If  the  per  cent 
of  accumulated  profits  held  by  each  at  the  filing  of  the  bill 
was  equal  to  the  {»er  cent,  held  at  death  of  the  testator,  th^ 
complainant,  Mrs.  Van  Doren,  will  be  entitled  to  the  wholt 
of  the  extra  dividend  received  by  the  defendant;  if  not,  8< 
much  of  the  extra  dividend  as  will  make  the  original  stoct 
and  the  present  surplus  equal  to  the  stock  and  surplus  at  th< 
death  of  the  testator,  must  be  retained;  the  excess  must  b< 
paid  to  Mrs.  Van  Doren. 


Davis  vs,  Davis. 

1.  Bills  mu?t  be  «»igned  by  counpcl.  Signiug  the  name  of  counsel  is  no 
a  compliance  with  the  rule,  either  in  spirit  or  letter. 

2.  A  mere  allegation  that  the  husband  duei*  not  "provide  bis  wife  will 
support,"  will  not  entitle  her  to  relief  undur  the  tenth  section  of  the  di 
vorce  act. 

3.  Threats  of  extreme  cruelty  never  executed,  petty  tyranny,  and  con 
slant  alarms  by  a  husband,  will  not,  of  themHelves,  nocessanly  call  for  th 
interference  of  the  court  by  divorce  a  mcnsa  ct  ihoro.  Whether  the; 
amount  to  extreme  cruelty  depends  upon  attending  circumstancoa. 
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This  cause  was  submitted  on  the  pleadings  and  proofs,  no 
counsel  being  employed  on  either  side. 

Thb  Chancellor. 

No  relief  could  be  given  in  this  cause,  if  the  complainant 
was  entitled  to  relief,  as  the  bill  lacks  the  important  sanction 
expressly  required  by  the  rules  of  this  court ;  it  is  not  signed 
by  counsel.  The  solicitor,  having  first  signed  his  own  name 
as  solicitor  and  counsel,  afterwards,  upon  discovery  of  the 
mistake,  but  at  what  stage  of  the  cause  does  not  appear, 
signed,  in  his  own  handwriting,  the  name  of  a  counselor-at- 
law  to  the  bill.  He — it  is  presumed  by  accident — selected 
the  name  of  the  counsel  who  either  before  or  afterwards 
signed  the  answer  of  the  defendant.  Whether  the  name  of 
this  counsel  was  so  signed  to  this  bill  with  his  assent  or  not, 
i3  immaterial;  the  words  of  the  rule,  and  the  object  and 
spirit  of  the  rule,  require  that  the  bill  should  be  signed  by 
mmel— not  with  the  name  of  counsel.  Counsel,  before  an- 
nexing his  name  to  a  bill,  should  have  perused  it,  or  been 
informed  of  its  contents  in  such  manner  as  would  satisfv  him 
Jiat  he  might  certify  that  the  bill  stated  a  case  on  which  the 
complainant  might  be  entitled  to  relief,  set  forth  with  so 
niach  regard  to  the  essential  rules  of  pleading,  and  praying 
relief  in  such  manner,  as  to  entitle  it  to  the  consideration  of 
the  court. 

This  bill  is  so  defective  and  inartistically  drawn  that,  al- 
Aough  it  is  possible  to  suppose  that  the  solicitor  who  put 
liisname  to  it  may  have  read  it  first,  it  is  not  easy  to  con- 
oeive  that  any  respectable  counsel  would  have  signed  it  after. 
perusal.  It  contains  no  prayer  for  any  special  relief,  except 
that  the  defendant  may  set  forth  and  discover  whether  the 
complainant  is  not  entitled  to  maintenance,  separate  from 
him,  out  of  his  estate,  and  adds  the  usual  general  prayer  for 
other  relief.  There  is  nothing  whatever  in  it  to  show  what 
relief  the  complainant  or  her  counsel  desires  or  supposes 

^  8he  is  entitled  to. 
Vol.  nr.  q 
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The  bill  states  some  acts  of  cruelty,  but  does  not  chara 
tcrize  them  as  extreme  cruelty,  so  as  to  lay  the  foundati< 
for  a  divorce  a  mensa  et  thoro,  although  one  or  two  of  the 
acts,  if  ftllly  proved,  are  such  as,  under  certain  circumstam 
not  here  set  forth,  the  court  might  adjudge  to  be  the  extrei 
cruelty  that  would  warrant  such  divorce.  It  alleges  tl 
the  defendant  did  not  provide  her  with  support,  but  does  i 
allege  any  voluntary  abandonment,  such  as  might  enti 
her  to  relief  under  the  tenth  section  of  the  divorce  act. 

Three  distinct  matters  are  alleged  as  acts  of  cruelty :  0 
a  threat  that,  while  "  he  would  take  care  to  keep  cleai 
the  law,  he  would  devil  her  to  death,  if  he  could  not  do  ai 
thing  else."  The  mere  threat,  if  not  attempted  to  be  exe 
ted,  which  is  not  alleged,  is  not,  as  between  these  part 
such  extreme  cruelty  as  would  warrant  a  divorce.  1 
second  matter  is,  that  he  placed  a  gun  by  the  head  of 
bed,  with  which  she  believed  he  intended  to  kill  her  and 
two  children  by  her  former  husband ;  and,  upon  her  rem 
strating  with  him,  he  said  that  "  were  it  not  for  the  law, 
would  have  killed  hei"  and  her  children,  only  he  knew 
Would  be  hung  if  he  killed  them."  Such  language  migh 
some  cases  be  extreme  cruelty.  But  if  a  wife,  with 
reason  or  provocation,  charged  a  husband,  who  from  h 
or  other  cause  placed  his  gun  by  the  head  of  his  bed,  ? 
an  intent  to  murder  her  and  her  children,  as  from  the  i 
ration  would  seem  to  be  the  case  here,  his  answer,  as  set 
in  the  bill,  might  be  well  accounted  for,  without  a  charg( 
extreme  cruelty.  The  third  matter  is,  that  havitig  take 
malicious  hatred  towards  her  and  her  two  children,  with 
any  just  cause,  he  did,  by  his  constant  cruelty  to  th 
**  frighten  them  continually,  until  they  were  in  dangei 
their  lives."  Comment  on  this  is  unnecessary.  The 
also  states,  generally,  that  he  once  refused  her  money  to 
a  loaf  of  bread,  pertoitted  her  to  work  night  And  day  t 
her  needle,  to  dress  herself  and  her  children,  and  tortured 
by  petty  cruelty  and  open  attacks>  till  further  endurance 
t^ame  impossible. 
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But  if  the  bill  had  been  signed  by  counsel,  and  had  set 

forth  facts  such  as  would  show  the  complainant  entitled  to 

some  relief,  yet  the  proof  is  not  such  as  would  warrant  the 

interference  of  the  court,  either  for  divorce  a  mensa  et  thorOy 

or  for  alimony  on  the  ground  of  abandonment. 

The  proof  clearly  shows  that  the  defendant  did  not  aban- 
don her,  but  that  she  deserted  him,  against  his  advice  and 
remonstrances.  The  only  acts  of  cruelty  alleged  that  could 
warrant  a  separation,  are  denied  by  him  in  his  answer,  and 
not  sufficiently  proved  by  two  witnesses,  or  anything  equiv- 
alent to  them,  to  overcome  the  effect  of  the  answer ;  on  the 
contrary,  the  effect  produced  on  my  mind  by  the  whole  mass 
of  contradictory  testimony  is,  that  in  the  many  diflSculties 
and  contentions  between  them  in  their  married  life,  the  wife 
was  much  more  to  blame  than  the  husband.  Perverseness, 
sullenness,  silence,  and  tears,  obstinately  and  wilfully  perse- 
vered in  for  weeks  and  months,  for  the  purpose  of  provoca- 
tion and  annoyance,  are  greater  violations  of  marital  duties, 
and  more  clearly  acts  of  extreme  cruelty,  than  harsh  and 
low  epithets,  not  unusual  in  their  station  in  life,  uttered  by 
a  husband  under  the  excitement  of  passion,  even  if  accom- 
panied by  swearing  and  very  improper  profanity.  The 
offence,  especially  where  the  wife  indulges  in  like  language, 
^against  good  morals  and  religion,  and  not  against  conjugal 
duties. 

The  bill  must  be  dismissed. 


Hicks  A  Hathaway  vs.  Campbell  and  others. 

^'  A  bill  is  not  demarrable  for  multifariouPDess,  which  unites  several 
niftUen,  disUact  in  themselves,  but  which  together  make  up  the  complain- 
wto'  equity,  and  are  necessary  to  complete  relief ;  nor,  on  the  ground  of 
B^joi&der  of  several  complainants,  where  either  of  them  would  not  be  en- 
^tl^  to  proceed  separately  for  relief  without  making  the  others  defendants. 

2.  All  parties  in  interest  in  the  subject  matters  of  a  suit,  and  who  are 
^^^^^ftntj  to  the  protection  of  other  parties  to  the  suit,  are  necessary  parties. 
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3.  An  unconditional  delivery  of  goods  without  payment,  at  a 
dood  not  pass  the  title  and  bind  the  sale  as  to  a  purchaser  upon 
fraudulent  misrepresentations. 

1.  Tliis  court  has  no  discretionary  power  in  the  matter  of  cos 
domurrer. 


Tho  bill  States  that,  in  November,  1864,  Whedon 
pany  purchased  of  Hicks  &  Hathaway,  of  A.  M.  '. 
George  B.  Powell  &  Company,  of  Phare  &  Thorp, 
Edwards  W.  Coleman,  five  diflferent  houses  dealing 
in  the  city  of  New  York,  three  hundred  and  seventy- 
rels  of  flour,  seventy-five  of  which  were  bought  of 
these  houses  or  firms,  on  sc{)arate  bargains  with  eac 
the  purchase  in  each  case  was  for  cash,  and  w( 
through  false  and  fraudulent  representations,  and  th 
don  &  Company,  in  each  ciise.  to  defraud  the  vendc 
possession  of  the  flour  without  paying  for  it,  and  s 
the  city  of  Newark,  where  they  pledged  the  who 
hundred  and  seventv-five  barrels  to  the  defendant, 
G.  Campbell,  to  secure  the  payment  of  $1500,  advr 
them  by  Campbell;  that  each  of  the  five  vendors  r 
the  flour  sold  by  them  respectively,  in  tho  hands  o 
bell,  treating  the  sale  as  void,  on  account  of  the  fn 
because  the  terms  of  each  payment  had  not  been  c 
with ;  that  Phare  &  Thorp  and  E.  W.  Coleman 
their  replevins  to  trial,  and  in  each  case  a  verdict ' 
dered  for  Campbell,  on  the  ground  that  he  had  adva 
money  in  good  faith,  without  notice  of  any  fraud  or  i 
on  part  of  Whedon  &  Company ;  that  the  amount 
as  the  value  of  the  flour  replevied  in  these  two  s 
$1800,  that  this  was  paid  to  Campbell,  and  exce( 
amount  advanced  by  him,  with  interest;  that  C 
having  thus  been  paid  the  whole  amount  advanced 
has  no  further  claim  in  equity  on  the  residue,  or  t 
dred  and  twenty-five  barrels,  sold  by  Hicks  &  Ht 
A.  M.  Hoyt,  and  Powell  &  Company,  respectively,  j 
he  may,  at  law,  have  a  defence  to  these  actions  of  : 
Hicks  &  Hathaway,  and  A.  M.  Hoyt,  and  George  £ 
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&  Company,  the  complainants,  exhibit  their  bill  against 
Campbell,  and  Phare  &  Thorp,  and  E.  W.  Coleman,  as  de- 
fendants, for  relief.  They  admit  that  Phare  &  Thorp  and 
E.  W.  Coleman,  having  in  effect  paid  and  discharged  the 
lien  on  the  whole  three  hundred  and  seventy-five  barrels  of 
floar,  by  the  appropriation  of  their  own  flour  under  the 
judgments  in  the  replevin  suits  for  that  purpose,  are  subro- 
gated to  the  lien  which  Campbell  may  have  had  on  the  flour 
sold  by  the  complainants  for  a  pro  rata  proportion  of  this 
advance ;  they  tender  themselves  willing  to  pay  this  propor- 
tion to  Phare  <fc  Thorp  and  to  E.  W.  Coleman,  respectively, 
and  pray  that  Campbell  and  themselves,  as  plaintiffs,  may 
be  perpetually  restrained  from  any  further  proceeding  in 
the  actions  of  replevin.  Whedon  &  Company  were  made 
parties  to  the  actions  of  replevin,  but  put  in  no  defence,  and 
%re  not  made  parties  to  the  present  suit. 

Campbell  demurred  to  the  bill.  The  causes  of  demurrer 
specially  set  forth  are  multifariousness  and  misjoinder  of 
complainants.  On  the  argument,  it  was  further  insisted, 
ore  tmu8,  as  a  cause  of  demurrer,  that  Whedon  &  Company 
^ere  necessary  parties,  and  had  not  been  made  defeadants, 

Mr,  McCarter,  in  support  of  the  demurrer, 

Jfr.  Keaabeyj  contra. 

The  Chancellor. 

The  sales,  and  the  suits  in  replevin  of  the  three  different 
%t8  of  complainants,  are  no  doubt  separate  and  distinct  mat- 
ters, in  no  wise  connected,  and  neither  party  has,  or  can 
have,  an  interest  in  the  sales  of,  or  suits  by,  the  other  par-r 
ties;  if  there  was  no  other  common  bond  between  them  to 
tinite  them  in  this  suit,  the  demurrer  would  be  well  taken, 
both  on  the  ground  of  multifariousness  and  that  of  misjoinder 
of  complainants.  But  they  are  connected  by  the  fact,  that 
the  lien  of  Campbell,  from  which  this  bill  seeks  to  relieve 
Actn,  was  a  common  lien  on  the  flour  of  each  of  them,  for 
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*  one  advance  on  the  whole,  and  on  the  flour  of  the  other 
defendants.  They  are  in  the  same  situation  as  the  separate 
owners  of  three  parcels  of  land  encumbered  by  the  same 
mortgage,  seeking  to  redeem :  neither  can  redeem  separately 
his  own  parcel  without  paying  the  whole  mortgage  debt, 
when,  in  equity,  each  ought  to  pay  his  share.  The  obliga- 
tion is  in  both  cases  a  joint  one,  and  the  parties  so  jointlj 
bound  have  a  right  to  join  in  one  suit  for  relief;  and  th( 
same  reason  makes  it  proper  that  they  should  join  in  om 
suit  against  the  defendants,  Phare  &  Thorp  and  E.  W.  Cole 
man,  who,  in  equity,  are  entitled  to  be  subrogated  to  th< 
ripjht  of  Campbell,  and  to  have  a  proper  share  of  the  liei 
paid  by  the  complainants.  In  this  suit,  either  of  the  com 
plainants  would  not  be  entitled  to  proceed  separately  for  re 
lief  without  making  both  the  others  defendants  as  well  ai 
the  two  who  have  in  eflFect  paid  oflF  the  lien ;  the  whole  equit] 
of  the  case  could  not  be  adjusted  unless  they  were  before  th* 
court.  It  is,  therefore,  no  misjoinder,  if  they  agree  so  to  do 
that  they  should  come  before  the  court  jointly,  as  com 
plainants. 

Whedon  &  Company,  being  parties  to  the  replevin  suit* 
as  well  as  the  bailors  of  the  goods  pledged  to  Campbell,  t 
whom  he  is  prima  facie  bound  to  re-deliver  them  upon  bein( 
re-paid  his  advance,  are  necessary  parties  to  the  aoit 
Campbell  would  not  be  protected,  as  against  them,  if  no 
made  parties. 

It  was  urged  on  the  argument,  that  the  demurrer  shouL 
be  sustained  as  well  taken,  though  the  cause  assigned  migh 
not  be  sufficient,  because  the  case  set  forth  in  the  bill  showe< 
no  equity  or  ground  for  relief;  that,  although  it  was  a  sal 
for  cash,  yet,  as  the  goods  were  delivered  unconditionallj 
without  payment,  the  title  passed,  and  the  sale  would  not  b 
held  void  for  non-payment.  That  may  be  the  law  of  Ne^ 
York,  where  the  sale  took  place.  Yet  the  bill  express! 
avers  that  the  purchases  were  made  through  false  an 
fraudulent  misrepresentations ;  and  this,  if  true,  is  safficien 
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to  avoid  the  sale,  as  to  the  purchaser.  The  demurrer  cannot 
be  sustained  on  that  ground. 

Ihe  complainants  will  be  allowed  to  amend  their  bill  by 
making  Whedon  &  Company  parties,  but  it  must  be  on  pay- 
ment of  the  costs  of  the  demurrer.  The  twenty-seventh 
section  of  the  chancery  act  takes  away  in  this  case  the  dis- 
cretion under  which  a  different  practice  prevails  in  England. 
1  Dan.  Chan.  Frac.  626. 


Va5  Keuren  and  others  vs.  McLaughlin  and  others. 

'^.  A  deed  absolute  on  its  face,  given  to  secure  the  payment  of  money,  is 
only  a  mortgage.  And  a  subsequent  parol  agreement  that  the  deed  should 
^me  absolute  upon  the  payment  of  a  certain  sum,  will  not  release  the 
^oity  of  redemption  from  the  lien  of  a  judgment  entered  between  the 
^reement  and  the  payment  of  the  money. 

2.  Ad  iDstrnment,  that  by  its  own  provisions  or  an  agreement  made  at 
ite  execution,  conveys  property  as  security  for  a  debt,  cannot  be  converted 
ii>to  an  absolute  deed,  except  by  such  means  as  would  have  been  adequate 
to  coDTey  tho  absolute  estate  in  the  first  instance. 

3.  An  equity  of  redemption  is  a  legal  estate,  and  can  be  conveyed  or  re- 
letwd  only  by  writing. 

^  Where  the  grantee  of  lands  alleged  to  have  been  conveyed  to  him  in 
"^  of  creditors,  has  a  bona  fide  claim  for  a  large  amount,  which  the  con* 
v^JMce  was  honestly  made  to  secure,  and  the  whole  fraud  is  in  a  subse- 
qaent  trsDMiction,  be  will  be  allowed  to  retain  his  priority  to  the  amount 
of  his  debt,  and  ^e  property  will  be  sold  to  pay  him,  in  the  first  place,  the 
^moantof  nis  claim,  and  next,  the  amount  due  judgment  creditors. 


Argaed  on  final  hearing,  upon  bill,  answer,  replication, 
and  proofs. 

^^'  Weart,  for  complainants. 
-"''•  WiUiainson,  for  defendants. 
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The  Chancellor. 

The  complainants  bring  this  suit  to  have  conveyanc 
made  by  the  defendant  James  McLaughlin,  to  his  fathi 
the  defendant  Michael  McLaughlin,  declared  void  as  agaic 
a  judgment  held  by  them  against  James  McLaughlin. 

The  judgment  of  the  complainants  was  entered  on  the  Z 
day  of  August,  1866,  in  the  Circuit  Court  of  the  county 
Hudson,  the  county  in  which  the  lands  in  question  lie, 
$3288.  An  execution  against  lands  and  goods  was  issu 
upon  it,  to  which  a  return  was  made  that  no  goods  or  lai 
of  the  defendant  could  be  found. 

The  defendant,  James  McLaughlin,  had,  by  three  dee< 
conveyed  all  his  real  estate  to  his  father.  Two  of  the 
deeds  were  dated  and  acknowledged  on  the  19th  of  Ma 
1866,  the  third  was  dated  on  the  9th  of  July,  and  all  thrc 
were  recorded  on  the  12th  day  of  July,  1866.  The  consii 
eration  stated  in  the  first  deed,  was  $11,100,  and  the  lane 
were  subject  to  three  mortgages,  amounting  to  $4250.  Tl: 
consideration  in  the  second  deed  was  $3200,  and  the  lane 
were  subject  to  no  mortgage.  The  consideration  of  tl 
third  deed  was  $1800,  and  the  lands  were  subject  to  a  mor 
gage  of  $1572.  The  complainants  allege  that  these  deeds  we 
given  by  way  of  mortgage  to  secure  to  Michael  McLaughl 
a  debt  of  about  $7000,  which  James  owed  his  father,  and 
indemnify  bis  father  from  a  note  of  $5000,  which  D. 
Gregory  had  endorsed  for  James,  as  surety,  and  for  whi 
Michael  McLaughlin  has  become  responsible,  and  that  th 
were  made  in  the  form  of  absolute  deeds,  to  defraud  the  coi 
plainants  and  his  other  creditors;  and  they  ask  to  have  th< 
set  aside,  as  against  their  debt,  in  such  manner  that  th 
may  be  paid  by  the  sale  of  these  lands,  after  first  paying  c 
of  the  proceeds  the  amount  really  due  to  Michael  McLaughli 
and  the  amount  for  which  he  was  liable  on  his  assumption 
the  note  endorsed  by  Gregory. 

The  defendants,  by  their  answer,  admit  that  the  lands 
the  first  two  deeds  were  conveyed  only  to  secure  to  ti 
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father  $7608  due  to  him  from  his  son,  and  deny  that  they 

^vere  conveyed  for  any  other  purpose,  or  to  indemnify  Dudley 

S.  Gregory,  or  any  one  else,  for  endorsements  or  otherwise. 

But  they  answer  that  on  the  9th  of  July,  a  new  agreement 

Twas  made,  by  which  the  son  agreed  to  convey  to  the  father 

smother  lot  of  land,  and  to  assign  to  him  a  bond  and  mort- 

f^age  for  $2400,  and  to  give  up  the  right  to  redeem  the  lands 

tefore  conveyed  as  security ;  and  in  consideration  of  this, 

the  father  agreed  to  pay  the  son  $5000,  and  to  negotiate  for 

liim  a  sale  of  the  bond  and  mortgage.     That  thereupon  the 

son  conveyed  to  the  father  the  lot  described  in  the  third 

deed,  and  assigned  to  him  the  bond  and  mortgage,  and  the 

deeds  were  recorded  as  absolute  deeds,  on  the  12th  of  July ; 

and  the  father,  on  his  part,  on  the  8th  of  October,  paid  to 

the  son  the  $5000,  and  $1800  for  which  he  had  sold  the 

bond  and  mortgage. 

James  McLaughlin,  on  the  22d  day  of  August,  1866,  the 

day  before  that  on  which  the  judgment  was  entered,  made  a 

general  assignment  for  the  equal  benefit  of  his  creditors. 

l*he  $5000,  and  $1800,  due  from  the  father  to  the  son,  were 

^ot  claimed  by,  or  paid  to,  the  general  assignee,  but  were 

paid,  as  above  stated,  nearly  two  months  after  the  assign- 

Uient,  by  the  father  to  the  son,  who  used  no  part  to  pay  his 

legal  debts,  but  squandered  them  away. 

It  is  satisfactorily  shown  that  the  son  owed  the  father 

^7608.     It  was  just  to  secure  to  him  that  amount;  and  the 

^k^onveyances,  so  far  as  they  are  security  for  that  sum,  are  not 

Seriously  disputed.     In  fact,  the  complainants  supposed,  and 

stated  in  their  bill,  that  these  conveyances  were  also  security 

for  $5000  beyond  that  amount,  for  which  they  supposed  the 

"father  had  become  liable  to  Mr.  Gregory,  but  this  was  denied 

l)y  the  answer,  and  disproved   by  the  evidence  of  James 

McLaughlin. 

The  complainants  contend,  that  the  property  was  conveyed 
to  the  father  at  prices  far  below  its  real  value;  that  this  was 
<loQe  to  defraud  them  and  other  creditors  of  the  son,  and 
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whether  done  for  that  purpose  or  not,  it  did,  in  fact,  defraud 
them  and  defeat  the  recovery  of  their  debt. 

The  defendants  contend,  that  the  property  was  not  worth 
more  than  $18,000  or  $19,000,  and  that  the  debt  to  the 
father,  with  $5822  of  encumbrances,  and  the  $5000  paid  in    . 
cash,  being  $18,450,  was  the  fair  value.     The  complainants, 
on  the  other  hand,  claim  that  the  property  was  worth  $30,000,  ^ 
and  that  the  parol  agreement  of  the  9th,  ofiFering  to  make  ^ 
these  deeds  absolute,  and  to  record  them  as  such,  was  made^ 
to  defraud  creditors,  so  as  to  enable  the  father  to  hold  the  < 
lands  free  from  the  operation  of  the  judgment  and  assign — 
ment,  and  to  hold  the  price  for  the  use  of  the  sou,  and  pay^ 
it  over  to  him. 

There  is  much  conflict  between  the  witnesses  as  to  the^ 
value  of  the  land;  those  of  the  complainants  place  it  at  about::: 
$30,000,  those  of  the  defendants  at  $18,000  or  $19,000.     C 
have  no  doubt  but  that  some  of  the  complainants'  witnesses 
place  the  value  too  high,  and  as  little  doubt  but  that  those  o 
the  defendants  place  it  too  low.     It  would  be  mere  arbitrary 
determination  on  my  part  to  fix  it  at  $25,000,  or  any  definite^ 
sum,  as  a  mean  between  the  witnesses,  but  I  am  satisfied 
that  the  lands,  subject  to  the  encumbrances,   were  worth 
more  than  the  $18,450,  by  a  considerable  amount — at  least 
equal  to  the  claim  of  these  complainants. 

The  circumstances  of  the  case  are  such  that  it  is  impossi- 
ble to  avoid  the  conviction  that  the  father  knew  of  the  situa- 
ation  of  the  son,  under  which  this  transfer  was  made,  and 
the  money  paid  him.  The  son  was  an  only  child,  unmarried, 
and  lived  with  his  father  and  mother,  by  both  of  whom  the 
amount  of  his  debt  to  his  father  was  advanced,  in  small 
sums,  at  diflerent  times,  lor  which  no  notes  were  given,  and 
of  which  no  account  appears  to  have  been  kept.  The  parents 
appear  to  have  advanced  whatever  the  son  asked.  James 
testifies  that  his  father  knew  of  his  embarrassments,  but 
does  not  know  whether  he  knew  of  the  judgment  of  the  com- 
plainants, or  the  pendency  of  their  suit,  or  whether  the  sum- 
mons was  served  on  him,  and,  in  general,  manifests  or  pretends 
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ignorance  about  his  own  concerns  that  is  surprising,  and 
Tnust  shake  all  confidence  in  the  accuracy  of  his  memory,  or 
"the  truthfulness  of  his  evidence.     The  father  has  not  been 
sworn.     He  might,  perhaps,  have  recollected  the  facts,  and 
't.estified  to  them  in  a  manner  which  would  have  commanded 
l)elirf.     As  the  case  stands,  it  is  impossible  not  to  believe 
that  the  father,  on  the  9th  of  July,  knew  of  the  claim  on 
^hich  the  complainants'  judgment  was  obtained,  and,  per- 
haps, of  the  pendency  of  the  suit;  that  he  knew  of  the 
making  of  the  assignment,  and  of  the  entry  of  the  judgment, 
at  or  soon  after  their  respective  dates;  that,  with  this  knowl- 
edge, he  took  the  conveyance  of  the  property,  and  retained 
the  price  in  his  hands  for  the  use  of  his  son,  knowing  that 
this  would  defeat  the  claims  of  creditors  and  enable  his  son  to 
delay  them  and  put  them  at  defiance,  and  although  his  object 
may  not  have  been  directly  to  defraud  the  creditors,  he  per- 
mitted himself  to  be  made  a  tool  for  that  purpose,  under  cir- 
cumstances which  should  have  opened  his  eyes  to  his  true 
position.     I  feel  compelled  to  conclude,  that  while  the  transac- 
tion of  Mtiy  was  for  the  honest  purpose  of  securing  his  father 
a  fair  debt)  that  of  the  9th  of  July  was  done  by  James 
McLaughlin  to  delay  and  defraud  his  creditors,  under  cir- 
cumstances that  must  affect  his  father  with  knowledge  of 
liis  object,  and  its  effect  upon  his  creditors. 

But  if  the  circumstances  of  this  case  did  not  show  suffi- 
cient to  substantiate,   as  to   Michael  McLaughlin,   fraud 
in  the  purchase,  as  against  creditors,  yet  the  two  deeds  of 
May  19th  cannot  have  had  any  effect  beyond  that  for  which 
they  were  made  and  delivered,  as  admitted  in  the  answer, 
^at  is  as  security  for  the  debt  due  from  James  to  his  father, 
of  $7608.      The  bill  charges,  and  the  answer  in  response 
^^pressly  says,  that  **  the  said  conveyances  were  made  to 
^cure  the  said  Michael  what  the  said  James  owed  him," 
*aci  denies  "  that  the  said  conveyances  were  made  upon  any 
other  consideration,  or  for  any  other  purpose,  intent,  or  ob- 
ject."   ^nd  it  states  that,  on  the  9th  of  July,  an  agreement 
made  that  the  deeds  should  become  absolute,  and  that 
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Michael  should  pay  James  $5000,  which  was  not  paid  unti 
the  8th  of  October  ensuing. 

From  this  it  is  clear,  that  these  deeds  were  delivered  b] 
way  of  security  only,  and  were  nothing  but  mortgages.  I 
id  well  settled,  that  a  deed  absolute  on  its  face,  given  U 
secure  the  payment  of  money,  is  only  a  mortgage.  The  ac 
to  register  mortgages  expressly  declares,  that  where  it  ap 
pears  by  writing  that  a  deed  absolute  on  its  face  was  in 
tended  by  way  of  mortgage,  it  shall  be  considered  as  i 
mortgage,  and  registered  as  such.  And  in  this  case,  the8< 
two  deeds  must  be  regarded  as  mortgages,  and  subject  U 
the  rules  af»plying  to  mortgages,  which  are  so  by  the  termi 
of  the  instruments  themselves.  James  McLaughlin  had 
until  the  9th  of  July,  the  right  to  redeem  his  lands  by  pay 
ing  ofi*  these  mortgages;  he  could  give  subsequent  mort 
gages,  so  as  to  bind  the  property,  and  judgments  agains' 
him  would  be  a  lien  upon  his  estate  in  the  lands.  That  estau 
was  an  equity  of  redemption.  The  question  then  comes  up 
whether  the  parol  agreement  made  on  that  day,  that  the8< 
deeds  should  be  absolute,  and  thai  he  should  be  paid  $500(. 
as  the  consideration  of  that  agreement,  would  be  sufficieu) 
to  release  the  equity  of  redemption,  and  relieve  the  lane 
lixtm  the  lien  of  the  judgment  of  the  complainants  entereti 
between  the  agreement  and  the  payment  of  the  money. 

The  rule  in  equity  is,  "  once  a  mortgage,  always  a  mort- 
gage;** and  an  instrument  that,  by  its  own  provisions  or  an 
agi'eement  made  at  its  execution,  conveys  property  as  secu- 
rity for  a  debt,  ainnot  be  converted  into  an  absolute  deed, 
except  by  such  means  as  would  have  been  adequate  to  con- 
vey the  absolute  estate  in  the  fii-st  instance.  And,  besides 
this  wise  and  well  settle*!  do<.trine  of  the  equity  courts,  the 
statute  of  frauds  would  prevt*nt  a  clear  and  valid  legal  estate, 
such  as  the  equity  of  redemption,  from  being  conveyed  or 
released,  except  by  writing.  And  if  there  is  any  case  that 
calls  more  than  another  upon  the  courts  to  insist  upon  the 
siilatarv  provisions  of  this  useful  statute  being  enforced,  it  is 
the  case  of  the  release  of  an  equity  of  redemption. 
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In  the  case  before  the  court,  there  was  an  equity  of  re- 
demption worth  at  least  $5000,  and  I  have  no  doubt  double 
thatsom.    After  a  judgment  was  obtained  that  would  be  a 
lieo  npon  it,  a  payment  was  made  to  the  judgment  debtor, 
said  to  be  by  virtue  of  a  parol  agreement  made  before  the 
judgment,  by  which  the  land  was  released  from  the  judgment. 
In  this  case,  the  agreement  is  proved  only  by  the  oath  of  the 
debtor;   for,  as  to  this,  the  answer  is  not  responsive;  and 
this  witness,  judging  from  his  conduct  as  disclosed  in  the 
cause,  and  the  residue  of  his  own  testimony,  is  one  upon 
whom  little  reliance  can  be  placed.    I  fear  a  doctrine  that 
permitted  this,  would  open  a  door  for  more  frauds  and  per- 
johes  than  have  been  shut  out  by  the  other  provisions  of 
vhat  statute. 

Id  a  case  like  this,  where  the  grantee  of  the  land  has  a 
horn  fide  claim  for  a  large  amount  which  the  conveyance  was 
honestly  made  to  secure,  and  the  whole  fraud  is  in  the  sub- 
sequent transaction,  the  grantee  will  be  allowed  to  retain  his 
priority,  to  the  amount  of  his  debt,  and  the  property  will  be 
sold  by  order  of  the  court,  to  pay  him,  in  the  first  place,  the 
amoQQt  of  his  claim,  and  next,  the  complainants  the  amount 
dueoQ  their  judgment,  with  interest  and  costs.  This  pro- 
ceeding is  based  upon  the  principle  and  practice  established 
hy  this  court  in  the  cases  of  Beeekman  v.  Montgomery,  1 
HcCarter  106  ;  Smith  v.  Vreeland,  1  C.  E.  Green  198  ;  Bel- 
ford  V.  Orane,  Ibid,  265.  And  also  in  the  courts  of  New 
York.    Boyd  v.  DurUap,  1  /.  C.  B.  478. 


Condit  vs.  Blackwell. 


^e  records  in  public  offices  of  other  states,  of  muttet^  which  are  not 
JQdici^  proceedings,  may  be  proved  by  a  sworn  copy,  or  by  certificate, 
^^^^ing  to  the  act  of  congress ;  but  when  received,  their  effect  is  the  same 

^^  the  state  of  which  they  are  records ;  that  effect  mnst  be  shown  by 
pfoviijg  ^Q  if^y/f  of  such  state  upon  the  subject;  it  cannot  be  presumed. 


OL.  IV, 
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This  oaose  was  argued  on  final  bearing,  upon  bill,  aDSW< 
roplioatiou>  and  proofs. 

3fr.  Condit  and  Mr,  McCarter,  for  complainant. 
Mr,  Blake  and  Mr.  C.  Parker,  for  defendant. 

The   CHANCELLOlt. 

The  complainant  seeks  to  have  a  deed  given  by  him 
the  defendant,  for  a  house  and  lot  in  Orange,  set  aside,  a 
the  pro^>erty  conveyed  back  to  him,  on  account  of  fraud 
the  bargain  and  consideration.  The  conveyance  was  ma 
to  the  defendant  in  exchange  for  2550  acres  of  land,  in  t 
state  of  Wisconsin,  to  which  defendant  claimed  to  have  ti 
bv  tax  sales  and  deeds  thereon.  The  deeds  for  exchan 
wore  both  dated  on  the  17th  day  of  June,  1865.  The  co 
sidoration  in  the  deed  to  the  defendant  was  $6500 ;  it  co 
tained  full  covenants,  subject  to  a  mortgage  of  $2500.  Tl 
c\^nsideration  in  the  deed  to  the  complainant  was  $100,  ai 
iho  covenant  was  only  a  warranty  against  the  grantor,  ai 
all  claiming  under  him.  The  fraud  alleged  is,  that  tl 
v'omplainant  employed  the  defendant,  who  was  a  broker  f 
the  sale  of  real  estate,  to  sell  his  Orange  house  and  lot;  th 
defendant  proposed  to  him  to  exchange  this  property  f 
lands  in  Wisconsin,  which  he  represented  were  held  by 
Mr.  Howell,  of  Cincinnati^  by  titles  under  t:ix  sales,  whc 
ilefendant  represented  as  anxious  to  dispose  of  them  1 
e.istern  property ;  that  defendant  represented  to  the  co; 
plainant  that  he  had  been  a  practicing  lawyer  in  Wiscons 
and  was  the  agent  and  attorney  of  Howell,  and  w<is  conv( 
sant  with  the  title  to  these  lands;  that  they  were  entin 
In'o  from  encumbrances,  and  that  the  taxes  thereon  wc 
paid  up  to  the  year  1865;  that,  although  held  under  a  ti 
by  sale  for  taxes,  such  title  was  as  good  as  any  other ;  tl 
complainant  would  have  no  difficulty  in  disposing  of  th< 
ou  account  of  the  nature  of  the  titlO)  and  that  such  title  « 

good  as  a  fee  or  a  patent  from  the  state  of  Wisconsin. 
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The  bill  further  alleges,  that  complainant  did  not  know- 
that  the  title  to  these  lands  was  held  by  Blackwell  until  the 
executioQ  of  the  deed  by  him,  when  Blackwell  explained  that 
fact  by  saying  that  he  held  the  title  as  trustee  for  Howell, 
and  had  no  interest  therein,  and  complainant  finished  the 
exchange  in  ignorance  that  defendant  was  interested  in  the 
lands  or  the  transaction,  and  supposing  that  defendant  was 
acting  as  his  agent,  and  placing  full  confidence  in  him  on 
that  account. 

The  injury  complained  of  is,  that  upon  an  examination  of 
the  title,  the  complainant  found  that  no  taxes  had  been  paid 
on  these  lands  since  1857 ;  that  the  title  had  never  been  in 
Howell,  but  had  been  always  held  by  Blackwell  for  his  own 
use;  that  there  was  $800  of  unpaid  taxes  accrued  since  the 
tax  sale;  that  1500  acres  had  been  redeemed  by  persons  en- 
titled to  redeem ;  that  to  these  Blackwell  had  no  title  what- 
ever at  the  conveyance  by  him,  and  that,  as  to  the  residue, 
the  title  conveyed  by  Blackwell  was  of  no  value,  by  reason 
of  the  non-payment  of  taxes,  and  the  right  of  redemption  in 
the  greater  part  vested  in  other  parties,  and  that  the  title 
conveyed  to  Condit  was  not  as  good  as  a  fee  or  a  patent  from 
the  state  of  Wisconsin,  but  utterly  valueless. 

The  complainant  alleges,  that  he  took  the  title  only  on 
account  of  the  confidence  placed  by  him  in  Blackwell  and 
li'3  statements,  and  if  he  had  known  the  facts  and  the  nature 
and  value  of  a  tax  title,  he  would  not  have  conveyed  his 
"Ouse  and  lot  in  exchange  for  these  lands. 

The  answer  of  the  defendant  fully  denies  all  the  allega- 
tions of  the  bill  as  to  the  representations  on  which  the  fraud 
^^  charged.  It  denies  that  he  ever  represented  that  Howell 
°^ned  these  lands,  or  any  part  of  them,  and  says,  on  the 
^ntrary,  that  he  told  complainant  that  they  belonged  to  him, 
^^om  the  beginning  of  the  negotiations.  It  denies  that  he 
^^er  told  complainant  that  a  tax  title,  or  the  title  to  these 
^^nds,  was  as  good  as  a  fee  or  a  patent  from  Wisconsin,  and 
^^ys  that  he  truly  and  fully  explained  to  him  the  nature  of 
^  tax  title  by  the  laws  of  Wisconsin,  leaving  him  to  decide 
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upon  the  sufficiency  of  it,  and  distinctly  stated  that  tl 
might  be  contested  by  the  former  owners.  It  denies  t 
stated  that  complainant  would  have  no  difficulty  of  dis 
of  the  lands  on  account  of  the  title.  It  denies  that  he 
to  Condit  that  the  taxes  were  all  paid,  and  says  that 
pressly  stated  to  Condit  that  the  taxes  were  not  all 
that  he  had  not  paid  them,  and  did  not  know  what  a 
would  be  required  to  pay  them. 

These  responsive  statements  in  the  answer  are  not  < 
dieted  by  any  witness,  except  the  complainant,  and  h 
denoe  is  not  supported  by  any  facts  or  circumstances 
which   would   be  equal  to  another  witness,  or  on 
standing  alone,  any  one  of  these  charges  could  be  coot 
as  proved,  sufficiently  to  found  an  adjudication  or 
upon  it.     The  fact  that  Blackwell  afterwards  reprc 
these  lands,  in  bargaining  with  another  party,  as  frc 
taxes,  even  if  fully  proved,  does  not  tend  to  support  tl 
gation  that  he  so  represented  the  fact  to  Condit 

To  entitle  the  complainant  to  relief,  either  on  the  | 
of  actual  fraud  by  positive  misrepresentaticms,  or  < 
ground  of  legal  fraud  in  not  fully  disclosing  to  him 
acting  as  his  agent,  all  the  real  objections  and  difficu 
to  the  title,  it  is  essential  that  there  should  be  proof  tl 
title  conveyed  to  the  complainant  failed  or  was  defect 
alleged  in  the  bill.  This  is  not  admitted  by  the  answ 
the  burthen  of  proof  is  upon  the  complainant  Th 
fects  must  be  tested  by  the  law  of  Wisconsin.  The  1 
Wisconsin  are  not,  in  fact  or  by  theory  of  law,  knowc 
courts  of  this  state,  and  must  be  proved,  either  by  e 
counsel  learned  in  the  law  of  that  state,  or  copies 
statute,  with  the  decisions  of  its  courts  thereon, 
case,  the  testimony  of  Blackwell,  although  not  perhap 
cient  as  that  of  a  counselor  of  that  state,  must  be  re 
as  against  him ;  it  is  the  evidence  of  the  defendant  I 
admitt^  without  objection.  Besides  this  lestimoi 
official  printed  copy  of  the  statutes  of  1854,  and 
Teviaed  »tatate9  of  1858,  were  offered  aad  read  withe 
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jectioli,  and  received  by  the  court.  Beyond  these,  we  do  not 
know,  in  this  cause,  the  laws  of  Wisconsin.  The  tax  law  in 
the  revised  statutes  of  1858,  Blackwell  testifies,  was  repealed 
the  next  ye;ir,  or  soon  after  its  passage,  and  the  former  laws 
substantially,  or  in  the  main  substantially,  re-enacted  in  its 
place— a  fact  which  would  seem  to  be  supported  by  the  docu- 
ments offered  by  the  complainant  as  copies  of  records  in  the 
office  of  the  treasurer  and  the  clerk  of  the  supervisors  of  the 
county  of  Vernon,  in  which  the  lands  lie,  which  are  entirely 
invalid  and  illegal  from  and  including  the  year  1859,  if  the 
tax  law  of  1858  was  in  force.  By  that  law  no  lands  could 
be  sold  until  three  years  after  the  taxes  became  due ;  by 
these  documents,  in  each  year  the  lauds  were  sold  for  the 
taxes  of  the  previous  year. 

These  county  records  are  not  proved  by  exemplification  ac- 
cording to  the  act  of  Congress,  but  are  sufficiently  proved  by 
sworn  copies.  They  are  declared  by  the  act  of  Congress,  to 
have  the  same  effect  when  proved,  as  they  would  have  in 
the  state  of  which  they  are  the  public  records.  By  the  Be- 
t'wcd  Statutes  of  Wisconsin  of  1858,  chap.  18,  §  178,  the 
records  and  entries  in  the  books  of  the  county  treasurer  and 
the  clerk  of  the  supervisors,  made  in  pursuance  of  the 
provisions  of  that  chapter,  are  declared  to  be  prima  fade  evi- 
dence of  the  facts  therein  stated.  But  the  records  and  eur 
^ries,  of  which  copies  are  offered  in  this  case>  are  clearly  not 
Diade  under  the  provisions  of  that  chapter,  as  observed  above. 

Besides  this  provision,  there  is  nothing  in  any  law  of  that 
8tate,  in  the  acts  before  me,  or  as  proved  by  Blackwell,  to 
sbow  what  is  the  effect  of  these  entries  when  offered  in  evi- 
dence in  Wisconsin.  Without  some  positive  provision  of 
l^^w,  the  entry,  by  any  officer,  opposite  the  lands  in  a  tax 
1^8^  of  the  words  *■  deeded  to  A  B,"  or  *•  redeemed  by  C 
D, '  could  not  be  taken  as  evidence  of  the  fact.  The  law 
may  require,  as  the  act  of  1854  did,  that  the  deed  should  be 
^Q  a  prescribed  form,  or  as  the  act  of  1858  did,  that  the  cer- 
tificate of  redemption  should  not  be  valid  until  cwintersigned 
V  Ae  county  treasurer,  and  entered  on  his  record.     These 
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short  entries  would  not  show  how  these  requirements  were 
complied  with.  The  whole  evidence  oflPered  in  this  case,  to 
show  that  any  of  the  lands  in  the  deed  to  the  complainant 
have  been  redeemed  or  re-sold  for  taxes  since  1857,  consists 
in  copies  of  such  records.  They  are  not  evidence  by  the 
law  of  New  Jersey,  and  we  do  not  know  if  they,  or  th 
records  of  which  they  are  copies,  would  be  by  the  laws  o 
Wisconsin.  And  there  is  no  other  evidence  that  the  taxe 
have  been  assessed  on  any  of  these  lands  since  1857.  Th 
^presumption  is  great  that  such  assessments  have  been  made 
but  they  may  not  be  legal,  or  not  suflScient  to  encumber  thes 
lands  or  to  affect  the  title. 

But  it  is  contended  that  some,  if  not  all,  of  these  tax 
deeds  are  defective.  The  act  of  1854  prescribes  a  form  oi 
deed  {chap.  66,  §  3).  In  these  deeds  the  words  "  as  the  fact  is,' ' 
which  are  in  two  places  in  the  prescribed  form,  are  omitted. 
That  omission  has  been  held  by  the  Supreme  Court  of  Wis- 
consin to  render  the  deed  void.  Lain  v.  Cookf  15  Wis,  446; 
Lain  v.  Shepardson,  18  JVis,  59;  Wakeley  v.  Mohr,  Ibid.  321. 

But  the  act  of  1854  is  repealed  by  the  general  repealing 
act  of  1858  {Rev,  Stat,  chap.  191,  §  1,)  and  by  the  tax  act 
of  that  year,  {Rev.  Stat.,  chap.  18,)  by  implication,  and  al- 
though section  one  hundred  and  fifty-three  retains  in  force 
the  then  existing  laws  as  to  the  conveyance  and  redemption 
of  lands  before  sold  for  taxes,  yet  as  that  act  seems  to  have 
been  repealed  in  1859,  and  these  deeds  were  not  given  until 
1862,  and  there  is  not  in  evidence  any  subsequent  act,  these 
deeds  cannot  here  be  held  void  on  that  account.  The  ground 
on  which  like  cases  were  held  void,  was  a  verv  technical 
one,  and  very  doubtful,  and  though  I  concur  in  (and  would 
be  bound  by  it  if  I  did  not)  the  conclusion  at  which  the 
courts,  with  hesitation,  but  with  sound  reasoning,  arrived, 
I  am  not  prepared  to  presume  that  the  new  act  of  1859  con- 
tiined  precisely  the  same  requisitions,  from  the  vague  evi- 
dence of  Blackwell  as  to  the  re-enactment  of  the  old  laws. 
Therefore,  nothing  appears  here  by  which  these  deeds  can 
be  considered  void. 
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Besides,  there  is  no  evidence  or  pretence  that  Blackwell, 

at  the  time  of  this  exchange,  knew  of  these  decisions.     The 

first  made  in  1862,  and  published  in  1865,  being  after  he 

had  left  the  state.     As  he  gave  no  warranty  of  title,  except 

as  against  himself,  and  those  claiming  under  him,  he  cannot 

be  liable  for  such  defect,  except  on  the  ground  of  actual 

fraud. 

This  view  of  the  case  will  make  it  unnecessary  for  me  to 
consider  the  question  raised  and  pressed  with  great  ability 
and  learning  by  the  counsel  of  the  complainant,  whether 
Blackwell,  being  the  agent  of  the  complainant  for  the  sale  of 
his  property  to  the  time  of  the  bargain  for  exchange,  did  not 
stand  in  such  a  fiduciary  relation  to  him  as  required  him  to 
disclose  and  lay  before  him  fully,  to  the  extent  of  his  own 
knowledge,  every  difficulty,  doubt,  and  imperfection  existing 
as  to  the  title  of  the  property  conveyed  to  him.  As  the  case 
is  before  me,  the  complainant  is  not  entitled  to  relief. 


Cooper  vs.  The  Chester  Railroad  Company. 

1-  The  eighth  section  of  the  charter  of  the  Clie<»ter  Railroad  Company 
provides,  that  after  the  commipsioners  have  filed  their  report  assessing  the 
▼iloeofland  for  the  road,  and  damages,  an  application  for  an  appeal  shall 
not  prevent  the  company  from  taking  such  land.  Then  follows  the  pro- 
^'^t  "that  in  no  case  whatever  shall  said  company  enter  upon,  or  take 
P'***^ion  of,  any  lands  for  constructing  said  railroad,  until  they  shall 
have  paid  to  the  party  or  parties  entitled  to  receive  the  same,  the  amount 
a^essed  by  coram issioners.  if  not  appealed  from  ;  or.  if  the  same  ia  appealed 
irom,  then  the  amount  which  shall  be  found  by  the  jury  by  whom  t\w 
weue shall  be  tried;  but  in  case  the  i)arty  entitled  to  receive  the  amount 
>-'«e«eed  (in  case  there  shall  be  no  appeal,)  shall  refuse,  upon  tender  thereof 
^mgmade.  to  receive  the  same,  then  the  payment  of  the  amount  into  th<; 
vircuit  Court  of  the  county  wherein  the  said  lands  lie,  shall  be  deemed  a 
valid  and  legal  payment."  The  complainant  has  appealed  from  the  report 
&&d  fil(;d  i^jj  ^iii  ^  restrain  the  defendants,  who  have  taken  possession  and 
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commenced  work  opon  the  land,  from  continuing  their  operations  until  tl^e 
determination  of  the  appeal.  Held — that  the  defendants,  having  madft  a 
tender  and  deposit,  according  to  the  provisions  of  their  charter,  and  havi  'Kag 
lawfully  entered  upon,  and  taken  possession  of  the  land,  they  could  c^.  ot 
be  restrained  from  constructing  their  road. 

2.  The  provision  of  the  charter  and  of  the  constitution,  prohibiting  '^be 
taking  of  land  without  compensation  first  made,  has  no  application  to 
case. 


On  rule  to  show  cause  why  injunctioQ  should  not  issue. 

Mr.  Forsyth,  in  support  of  the  rule. 
Mr,  Kedsbey,  contra. 

The  Chancellor. 

The  defendants  located  their  road  over  the  land  of  'fch^ 
complainant,  in  the  county  of  Morris,  had  the  value  a-^^ 
damages  assessed  by  commissioners  appointed  according    ^^ 
their  charter,  filed  the  report,  tendered  the  amount,  an»^ 
upon  his  refusal  to  accept,  paid  it  into  court,  and  then  en^ 
tered  upon  the  land.     These  proceedings  were  alleged  or^ 
the  argument,  and  are  not  denied  in  the  bill,  or  alleged  i(^ 
be  defjpctive  or  illegal,  and  if  not  denied  by  the  complainant 
on  this  application,  must  be  assumed  to  have  been  had,  as 
alleged.     Upon  this,  the  complainant  filed  his  appeal  to  the 
Circui\  Court  of  the  county  of  Morris,  and  gave  due  notice 
of  it  to  the  defendants,  who,  after  this,  continued  in  posses- 
sion of  the  land,  and  continued  their  excavations  and  con- 
struction   upon    it.      The    only   question    is,    whether    by 
defendants'  charter,  the  filing  of  the  appeal  suspends* their 
right  to  go  on  with  their  work  until  the  determination  of 
the  appeal,  and  the  payment  of  the  amount  found  by  tlie  jury. 

The  eighth  section  of  the  charter  is  somewhat  obscure,  on 
account  of  evident  mistakes  in  the  draft  or  copying,  or  in 
making  amendments  to  it.  It  was  pretty  clearly  intended 
to  provide  against  the  work  being  obstructed  or  delayed  by 
an  appeal;  it  expressly  provides,  that  the  application  for  an 
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appeal  "shall  not  prevent  the  company  from  taking  the  said 
lands  upon  filing  the  aforesaid  report."     Yet  it  immediately 
adds,  "Provided,  that  in  no  case  whatever  shall  said  com- 
pany enter  upon,  or  take  possession  of,  any  lands  for  con- 
structing said  railroad,  until  they  shall  have  paid  to  the 
party  or  parties  entitled  to  receive  the  same  the  amount  as- 
sessed by  commissioners,  if  not  appealed  from ;  or,  if  the 
same  is  appealed  from,  then   the  amount  which  shall  be 
found  by  the  jury  by  whom  the  issue  shall  be  tried ;  but  in 
case  the  party  entitled  to  receive  the  amount  assessed  (in 
case  there  shall  be  no  appeal,)  shall  refuse,  upon   tender 
thereof  being  made,  to  receive  the  same,  then  the  payment 
of  the  amount  into  the  Circuit  Court  of  the  county  wherein 
•  the  said  lands  lie,  shall  be  deemed  a  valid  and  legal  pay- 
ment."   I  have  left  out  disjointed,  unintelligible  sentences 
relating  to  the  tender  of  the  amount  found  by  the  jury,  as 
Wing.no  application  to  this  case.     The  provisions  in  case 
of  refusal  clearly  apply  to  a  refusal  of  the  amount  assessed 
^7  the  commissioners;    they   were   probably   intended   to 
^Pply  to  the  amount  found  by  the  jury  as  well,  but  the  de- 
ficiency— defect  of  expression — is  so  great,  in   connection 
^ith  that,  as  to  deprive  the  provision  of  all  force  in  that  case. 
Had  the  tender,  deposit,  and  entry  been  made  after  the 
appeal,  there  would  be  great  doubt  whether  the  strong  words 
of  the  proviso  would  not  have  prevented  the  company  from 
entering  and  taking  possession  until  after  the  determination 
of  the  appeal,  and  payment  of  the  amount  found. 

But,  as  it  is,  the  entry  and  taking  possession  by  the  de- 
fendants at  the  time  it  was  done  was  lawful,  and  this  court 
will  not  interfere  with  their  proceeding  to  build  their  road 
on  property  lawfully  in  their  possession.  The  provision  in 
^he  charter,  as  well  as  that  in  the  constitution,  only  provides 
against  taking  or  entering  upon  property,  until  compensa- 
tion shall  have  been  first  made. 
I^he  injunction  must  be  denied,  and  the  bill  dismissed. 
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SuFFERN  &  Galloway  vs,   Butler  &  Butler. 

1.  The  omiBsion  to  read  an  inBtroment  to  an  illiterate  marksman,  r* 
ders  the  certificate  of  acknowledgment  of  no  valoe  as  proof,  where  " 
dispute  is  whether  the  paper  so  certified  is  the  paper  that  was  actoa 
read,  or  whether  it  was  correctly  read  to  the  party  executing  it. 

2.  Ordinarily,  the  burthen  of  proof  is  upon  a  party  impeaching  hiso 
deed,  to  show  that  it  is  not  his  deed  after  it  is  formally  proved.  But  wfa 
it  appears  beyond  doubt  that  the  grantors  are  illiterate  marksmen,  i 
that  the  deed  was  read  to  them  by  the  grantee  himself,  and  by  him  oi 
the  burthen  of  proof  is  shifted. 

3.  A  court  of  equity  will  not  lend  its  aid  to  enforce  an  unjust  and 
conscionable  bargain,  even  if  its  due  execution  be  clearly  proved. 

4.  The  assignee  of  a  lease  will  not  be  aided  in  enforcing  its  porforma 
where  his  assignor  has  failed,  on  his  part,  to  perform  the  material  p 
and  the  assignee  has  notice  of  such  failure. 


Argued  on  pleadings  and  proofs. 

Mr.  Rayi8om  and  Mr,  Wortendyke^  for  complainants. 

Mr.  A,  S.  PenningtoUy  (with  whom  was  Mr,  Van  Blarccn 
for  defendants. 

The  bill  is  filed :  1st,  to  quiet  the  title  of  complainan 
that  is  to  establish  their  right,  and  is  to  some  extent  in  1 
nature  of  a  bill  for  specific  performance.     2d,  for  injuncti( 

The  <lefendant.s  deny  that  they  ever  ynade  any  »uch  contrc 

The  contract  is  of  a  character  that  courts  will  not  aic 
they  can  help  it.     It  is  on  its  ftice,  a  contract  by  which 
money  is  to  be  paid  to  the  defendants,  only  a  royalty. 

Defendants  held  two  hundred  and  eighty  acres  of  lai 
whose  great  value  consisted  in  a  mine  or  mines.  If 
mine  should  turn  out  to  be  a  good  one,  the  grantees,  Wj 
maker  &  Hussey,  would  make  a  great  profit.  If  not,  tl 
would  only  lose  the  money  to  be  laid  out  to  demonstrate 
value. 

Wanmaker  went  to  defendants  to  get  from  them  a  contr 
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by  which  he  and  Hussey  could  get  their  rights  to  the  mine. 
He  pretended  they  would  build  a  furnace  and  a  railroad  up 
to  the  mine,  and,  no  doubt,  made  great  promises.  But  they 
intended  to  deceive  defendants,  who  were  ignorant  men  who 
could  neither  read  nor  write.  Wanmaker  pretended  to  be 
a  great  friend,  and  they  placed  implicit  confidence  in  him. 
He  proposed  the  matter  to  them.  He  then  went  to  the 
mountain  where  they  lived.  He  did  not  take  any  body 
with  him  who  could  see  fair  play — no  one  but  his  son.  The 
matter  was  then  so  arranged  that  the  defendants  could  be 
imposed  upon,  if  Wanmaker  wished  to  do  so. 

The  Court  of  Chancery  protects  all  persons  who  are  liable 
to  imposition,  such  as  infants,  married  women,  expectant 
heirs,  seamen,  drunkards,  and  ignorant  persons,  who  could 
neither  read  nor  write. 

A  man  who  cannot  read  is  entirely  at  the  mercy  of  a 
scheming  person.  In  such  a  case,  the  Court  of  Chancery 
^'ill  scrutinize  the  contract,  so  as  to  see  whether,  from  the 
face  of  the  contract,  it  is  such  a  contract  as  Wanmaker  ought 
to  have  made  with  these  ignorant  men,  or  not.  If  it  shall 
appear  to  be  unjust  or  unconscionable,  a  Court  of  Chancery 
will  not  aid  the  cornplainants^  but  leave  them  to  their  action 
at  law,  if  they  have  any. 

What  was  the  contract?  According  to  W^anmaker's  own 
evidence,  it  was  a  lease  for  forty  years.  But  the  contract 
Jiere  sought  to  be  enforced  is  a  perpetual  grant  or  right  to 
enter,  prospect,  and  work  the  mine.  We  deny  this  part  of 
tte  contract.  It  is  not  the  contract  agreed  upon,  as  Wan- 
Diaker  states. 

The  contract  on  the  part  of  the  grantees  binds  only  the 
"heirs,  executors,  administrators,  and  assigns,"  but  not  the 
grantees.  Could  this  have  been  a  part  of  the  contract  to 
^hich  the  Butle^s  agreed  ?  Could  Wanmaker  have  informed 
ihe  Butlers  they  were  to  have  no  money  until  they,  Wan- 
maker &  Hussey,  were  dead,  ayid  would  the  Butlers  have 
<V^^toit? 
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The  covenant  does  not  bind  the  grantees  to  work  at  th 
mine,  or  to  open  it  at  all — only  to  commence  within  fort 
years.  Would  the  Butlers,  if  informed  of  this,  have  agree 
to  it,  and  could  Wanmaker  have  conscientiously  asked  it  ?  ] 
this  had  been  so,  the  mine  would  have  been  locked  up,  or  ii 
no  way  available  to  the  Butlers  for  forty  years,  without  an 
conceivable  profit  to  them  for  all  that  time.  Would  it  nc 
have  put  them  in  the  power  of  Wanmaker  &  Hussey  fc 
forty  years?    There  would  have  been  no  royalty. 

The  contract  is  signed  by  the  Butlers,  but  not  by  Wai 
maker  &  Hussey.  This  shows  that  Wanmaker  &  Husse 
did  not  intend  to  bind  themselves  to  anything.  The 
were  not  aware  that  they  might  be  bound  by  such  an  agre( 
ment;  but  it  shows  the  intent.  Could  we  sue  for  royalty 
they  did  not  sign,  especially  if  they  should  sell  to  a  bankrupt 

The  objection  of  not  being  signed  by  the  purchaser,  ha 
been  often  overruled ;  but  it  may  be  taken  as  an  ingredier 
to  add  weight  to  other  olyections,     3  Swanst.  435. 

Is  this  contract  such  a  one  as  the  Court  of  Chancery  ougl 
to  aid  if  there  was  no  denial  of  its  being  the  true  contract 

We  contend  that  this  class  of  contracts  is  always  susp 
cious.  They  are  attempts  to  get  great  profits  out  of  tl 
ignorant  or  unwary.  They  are  contracts  such  as  are  gen« 
rally  made  under  pretences  of  great  friendship,  and  for  tl 
benefit  of  the  party,  but  really  to  make  money  out  of  then 

What  was  the  effect  of  this  contract?  It  was  to  prevei 
the  Butlers  from  eVer  selling  their  property  without  tl 
consent  of  Wanmaker  &  Hussey ;  it  was  to  put  a  perpetu; 
lien  on  the  property.  Can  any  man  believe  that  the  Butlei 
would  ever  make  such  a  bargain,  knowingly?  They  migl 
sign  such  a  paper,  but  never^  if  they  kriew  the  content 
They  could  not  sell  the  property.  They  could  get  nothiu 
if  the  mine  should  be  worked  during  the  life  of  Wanmak< 
&  Hussey,  and  they  had  no  covenant  binding  them  to  wor 
the  mine.  And  did  Butler  understand  the  words  **  net  pr< 
fits  ?  "     Ignorant  men  do  not. 
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Here,  then,  is  an  unconscionable  contract,  which  is  frauda- 
knt  on  its  face,  and  which  the  court  is  bound  to  notice. 

Fraud  may  be  apparent  from  the  intrinsic  nature  and  sub- 
ject of  the  iMSkrgain  itself,  such  as  no  man  in  his  senses,  and 
not  under  delusion,  would  make,  on  the  one  hand,  and  as  no 
lioneet  and  fair  man  would  accept,  on  the  other,  which  are 
inequitable  and  unconscientious  bargains,  and  of  such,  even 
the  common  law  has  taken  notice.  Cheaterfield  v.  Jansserij 
2  F«.  sen.,  155. 

There  is  always  fraud  presumed  or  inferred  from  the  cir- 
cumstances and  conditions  of  the  parties  contracting — weak- 
^Mssonthe  one  aide,  usury  on  the  other,  or  extortion,  or  ad- 
vantage  taJcen  of  that  weakness.     Ibid,  157. 

The  doctrine  is  settled,  that  in  setting  aside  contracts  on 
^^ccount  of  inadequate  consideration,  the  ground  is  fraud 
arising  from  gross  inequality.  Unless  the  inadequacy  does 
of  iteelf,  ex  emdentia  rerum,  prove  fraud,  the  rule  is,  that 
inadequacy  of  itself  has  not  the  weight  suggested.  If,  in- 
deed, advantage  be  taken,  on  either  side,  of  the  ignorance  or 
difitreae  of  the  other,  it  aflPords  a  new  and  distinct  ground, 
and  a  very  great  inadequacy  may  form  a  presumption  of 
oppression.     Osgood  v.  Franklin,  2  Johns.  C.  JR.  24. 

Fraud  may  be  presuTned  from  the  circumstances  and  oon- 
ciimof  the  parties  contracting,  and  t\i\^  goes  further  than 
the  rule  of  law,  which  is,  that  it  must  he  proved,  not  pre- 
«*»ied    1  Story's  Eq.  Jur.,  §  188. 

When  there  are  other  ingredients  in  the  case,  of  a  suspi- 
cwus  nature,  or  peculiar  relations  between  the  parties,  gross 
inadequacy  of  price  must  necessarily  furnish  the  roost  vehv 
^'^^  presumption  of  fraud.  The  peculiar  relation  here  is 
thatof  Wanmaker's  being  a  preten^led  friend,  and  that  he 
{raid  he  was  working  for  the  Butlers,  and  they  were  ignorant 
of  business,  and  could  not  read  or  write. 

I^  is  act  necessary  for  us  to  show  absolute  fraud;  con- 
structive fraud  is  enough,  or  even  a  mistake  of  Wanmaker. 

It  appears  that  Wanmaker  says  the  lease  was  to  be  for 
"^'^^y  years.    The  defendants  and  all  the  family  then  present 

Vol.  IV.  s 
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understood  the  agreement  to  be  a  lease  for  two  years,  wit 
a  right  for  Wanmaker  &  Hussey  to  pay  the  $10,000  in  tw 
years,  or  give  up  the  lease ;  or  for  the  Butlers  to  accept  th 
royalty  at  the  end  of  two  years,  or  not.  That  the  family  di 
not  mean  to  give  an  absolute  deed  in  fee,  or  a  lease  for  fort 
years,  is  very  clear ;  they  all  agree  in  this.  Then  I  take  th 
position :  that  if  there  is  no  fraud  in  the  case,  if  there  w£ 
a  serious  misunderstanding — honest  it  may  be — the  agre< 
ment  cannot  be  enforced,  as  against  anybody,  especial! 
against  the  parties  who  could  not  read  or  write. 

It  takes  two  to  make»a  bargain.  It  is  no  bargain.  If 
was,  then  an  ignorant  man  would  always  be  at  the  mercy 
a  cunning,  unscrupulous  man.     1  Story's  JEq.  Jur.,  §  77 

As  to  the  agreement  being  in  writing. 

Where  there  is  a  written  coatract,  all  antecedent  propos 
tions,  negotiations,  and  parol  interlocutions  on  the  same  sul 
ject,  are  to  be  deemed  merged  in  such  conVact.  1  Story 
Eq.  Jur.,  §  160. 

A  memorandum  in  writing,  to  be  valid,  must  contain  tl 
essential  terms  of  the  contract,  expressed  with  such  clea: 
ness  and  certaihty  that  they  may  be  understood  from  tl 
writing  itself,  or  some  other  paper  to  which  it  refers,  witl 
out  the  necessity  of  resorting  to  parol  proof.  Parkhurst 
Van  Cortlandtf  1  Johns,  C.  R.  274. 

The  uncertainty  of  the  terras  of  the  agreement  is  then, 
itself,  an    insuperable  objection    to  the    specific  erecutic 
sought  by  the  bill. 

The  Butlers  did  not  mean  to  make  the  contract  as  draw 
They  were  indignant  when  they  heard  what  the  paper  co 
tained.  They  said  it  was  not  the  agreement  they  had  mad 
and  said,  as  people  would  say  who  were  so  imposed  upo 
that  it  was  a  forgery.  Wanmaker,  when  they  said  so 
him,  did  not  say  to  them  that  that  was  the  agreement  th< 
had  made. 

Then,  if  the  contract  made  was  not  truly  set  out  in  tl 
papers,  it  cannot  be  enforced)  either  at  law  or  in  equity. 
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The  Chancellor. 

The  complainants  claim  the  right  to  mine  and  take  away 
iron  ore  from  the  lands  of  the  defendants,  in  the  county  of 
Bergen.  The  defendants  are  in  possession  of  the  lands,  deny 
the  right  of  the  complainants,  and  forbid  and  prevent  them 
from  entering  and  taking  ore.  The  object  of  the  bill  is,  to  es- 
tablish the  right  claimed  by  the  complainants,  and  to  restrain 
the  defendants  perpetually  from  interfering  with,  or  obstruct- 
ing its  exercise. 

The  complainants  found  their  claim  on  an  instrument 
vhich  they  term  a  mining  lease,  and  which  they  allege  was 
made  by  the  defendants  on  the  31st  day  of  October,  1863,  to 
J.  S.  Wanmaker  and  C.  Hussey,  who,  on  the  18th  of  March, 
1866,  assigned  and  conveyed  all  their  rights,  by  virtue  of 
said  lease,  to  the  complainants. 

The  defendants  deny  the  execution  of  the  lease,  or  instru- 
ment called  a  lease,  under  which  complainants  claim.  They 
deny  that  they  signed  the  paper  set  out  and  produced  as  the 
lease,  and  say,  if  they  did^make  the  marks  in  their  names 
affixed  to  this  paper,  that  the  contents  of  the  paper  were 
fraudulently  misread  to  them  by  Wanmaker,  at  its  execu- 
tion, they  being  illiterate  and  unable  to  read. 

This  question  forms  the  main  controversy  in  the   case. 

This  instrument  called  a  ** lease"  in  the  pleadings  and  by  a 

printed  title  on  its  back,  and  a  "  mining  lease,"  by  a  printed 

Option  on  its  face,  is  a  perpetual  grant  in  fee,  of  the  right 

^  enter  and  take  the  ore  and  minerals  on  the  pren^ises.    Its 

operative  words  are,  "  grant  and  convey ; "  the  consideration 

^  $1,  and  the  covenants  therein  ;  the  grant  is  to  "  the  party 

^f  the  second  part,  their  heirs,  executors,  administrators, 

'^tid  assigns."    The  estate  granted  is  the  right  to  enter  upon 

^*1q  lands  described  (a  tract  of  two  hundred  and  eighty- 

^^ght  acres,)  for  the  purpose  of  searching  fof  mineral  and 

^^^il  substances,  and  of  conducting  mining  and  quarrying 

operations  to  any  extent  they  may  deem  advisable.      The 

^-•yenants  are,  to  pay  to  the  party  of  the  first  part  ten  per 
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c^nt.  of  the  net  profits  of  the  minerals  and  ores,  if  any  sha- 
be  found;  and  it  has  in  it  an  express  proviso,  that  if  k 
mineral  or  fossil  substance  be  mined  or  quarried  within  for  1 
y  'ars  from  the  date,  then  those  presents  should  be  voL 
Tais  instrument,  drawn  by  filling  a  printed  blank,  is  sign^ 
with  the  names  of  the  defendants,  in  which  marks  are  madi 
and  to  which  seals  are  aflixed  over  written  scrolls,  and  tl 
sealing  and  delivery  represented  as  attested  by  Gloravi  i 
L.  Butler,  a  sister  of  the  defendants,  and  by  Edward  - 
Wanmaker,  a  son  of  J.  S.  Wanmaker,  one  of  the  grantee 
It  is  all  on  the  first  page  of  the  sheet,  and  all  the  writt^ 
part,  except  the  two  crosses  for  marks  and  the  names  of  tl 
subscribing  witnesses,  are  in  the  handwriting  of  J.  S.  Wat 
maker. 

On  the  third  page  of  this  document  is  an  agreement  o 
the  same  date,  between  the  defendants,  of  the  first  part,  and 
Wanmaker  &  Hussey,  of  the  second  part,  by  which  it  is 
agreed  that  the  party  of  the  second  part  shall  pay  to  the 
party  of  the  first  part,  in  two  years  from  the  date,  $10,000, 
in  lieu  of  the  "ten  per  cent,  agreed  upon  in  said  lease;" 
and  that  then  the  party  of  the  first  part  shall  convey  to 
them,  their  heirs  and  assigns,  the  lands  described  in  the 
lease.  This  agreement,  wholly  in  writing,  is,  on  its  face, 
executed  by  the  defendants  by  their  marks  and  seals,  th( 
seals  put  on  over  written  scrolls,  and  by  Wanmaker  &  Hus 
sey,  under  their  hands  and  seals.  The  names  of  the  twc 
subscribing  witnesses,  being  the  same  as  to  the  grant,  ar< 
signed  at  the  foot,  on  the  left  hand  side,  opposite  the  nam© 
of  the  defendants,  but  without  any  attestation  clause ;  an< 
to  a  special  clause  of  attestation — "  witness,  as  to  Waumake: 
and  Hussey" — written  under  the  names  of  these  witnesses 
is  subscribed  the  name  of  Garret  H.  Van  Horn.  On  th 
fourth  page,  qjc  back  of  the  instrument,  is  endorsed  a  certi 
ficate  of  acknowledgment,  dated  November  14th,  1863,  an 
signed  by  Garret  H.  Van  Horn,  who  was  a  commissioner  o 
deeds  for  Bergen  county ;  it  certifies  that  he  made  known  U 
the  defendants  the  contents  of  the  within  indenture  of  lease 
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*nd  that  they  acknowledged  the  execution  of  it.  If  the  ac- 
knowledgments were  of  any  value,  it  might  be  a  question  to 
"^hich  of  the  two  writings  it  would  apply,  as  both  begin  with 
the  words  **  this  indenture,'*  and  neither  is  a  lease.  But 
V'^n  Horn  and  the  other  witnesses  testify  that  he  never  read 
^  the  defendants  either  of  these  papers,  or  made  them  ac- 
^Uainted  with  the  contents,  and  that  he  omitted  to  do  so 
^pon  the  suggestion  of  Wanmaker  that  he  had  read  the 
Pa.per  to  them,  to  which  they  assented  by  a  nod.  The  omis- 
sion of  this  positive  requisition  of  the  statute,  especially  in 
the  case  of  illiterate  marksmen,  renders  the  certificate  of  no 
Value  as  proof  in  this  case,  where  the  whole  dispute  is 
>vhether  this  is  the  paper  read,  or  whether  it  was  correctly 
x*ead  to  the  defendants. 

The  signature  of  Van  Horn  to  the  acknowledgment  and 
the  attestation  enables  bim  to  identify  the  paper-  and  his 
l^stimony  that  the  defendants  put  their  fingers  on  the  seals, 
^nd  acknowledged  them  as  their  seals,  relieves  the  instru- 
ment from  a  difficulty  raised  by  the  evidence  and  the  written 
scrolls  under  the  seals,  making  it  probable  that  there  were 
110  seals  to  it  at  its  e:(ecution — -a  fact  that  would  make  it 
^oid  as  a  grant. 

From  the  confused  and  obscure  language  of  the  last  paper, 
^  doubt  might  well  arise  whether  there  was  not  a  mistake  in 
<lrawing  it,  by  omitting  the  word  "if"  before  the  agreement 
that  "  the  party  of  the  second  part  shall  pay,"  so  as  to  make 
it  an  unilateral  contract  that  the  defendants  should  convey 
i/ Wanmaker  &  Hussey  paid,  leaving  to  them  the  option  of 
paying.  But  the  fact  that  Wanmaker  &  Hussey  signed  this 
oou tract  fourteen  days  alter  its  execution  by  the  other  par- 
lies, and  that  Hussey,  who  was  not  present  at  the  execution 
by  the  Butlers,  was  then  present,  as  if  for  that  purpose, 
clearly  outweighs  all  inferences  to  be  drawn  from  the  want 
of  order  in  the  structure  of  a  contract,  which  contains  a 
positive  agreement  to  pay.  And  it  may  be  inferred  that 
the  iostrumeat  was  not  completed  or  delivered,  and  was  not 

s* 
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intended  to  be  so  considered,  until  it  was  executed  by  Wan 
maker  &  Hussey. 

At  the  alleged  signing  of  these  two  documents  by  the  de 
fendants,  besides  the  defendants  and  J.  S.  Wanmaker,  ther 
was  present  Edward  S.  Wanmaker,  the  son  of  James  8 
Wanmaker,  and  Jeremiah,  James,  and  Thomas,  the  thre 
brothers  of  the  defendants,  and  Gloravinia  Butler,  thei 
sister,  all  of  whom  have  been  sworn  as  witnesses;  also  thei 
mother,  Polly  Butler,  who  has  not  been  sworn.  James  £ 
Wanmaker  and  his  son,  Edward,  testify  that  Edward  wa 
present  at  the  reading  of  the  papers.  The  six  Butlers  a 
testify  that  Edward  was  not  present,  but  had  stepped  ou 
of  the  room  to  see  to  his  horse,  which  had  become  restive 
and  that  he  was  called  in  after  the  reading  to  witness  th 
execution.  The  two  Wanmakers  testify  that  the  pape 
called  the  lease  was  executed  before  the  agreement  for  sal 
was  agreed  upon  or  drawn.  The  six  Butlers  testify  that  th 
whole  matter  was  agreed  upon  and  put  in  writing  befor 
anything  was  executed  by  them,  and  that  the  paper  execute 
by  them  was  one  agreement,  and  was  signed  by  each  of  thee 
at  one  time,  and  but  once.  The  two  Wanmakers  swear  tha 
the  papers  were  correctly  read  as  they  are  now  producec 
The  six  Butlers  testify  that  the  paper  read  to  them  did  nc 
contain  any  term  of  forty  years,  that  its  purport  was  t 
lease  the  rights  for  ten  per  cent. ;  and  it  provided  that  if,  a 
the  end  of  two  years,  they  were  dissatisfied  with  the  ten  p€ 
cent.,  Wanmaker  &  Hussey  must  pay  $10,000  for  the  lane 
or  give  up  the  lease.  Gloravinia  Butler  testifies  that  he 
signatures  as  subscribing  witness  to  both  those  instrument 
are  not  in  her  handwriting,  but  are  good  counterfeits  c 
imitations  of  it,  and  that  she  never  writes  her  name  Glon 
vina,  as  there  written,  but  Gloravinia.  In  this  she  is  suj 
tained  by  a  number  of  documents  ofi'ered  in  evidence  by  hot 
sides,  signed  by  her.  As  her  handwriting  is  not  that  of  a 
illiterate  person,  it  is  diflScult  to  conceive  that  she  can  b 
mistaken  in  this.  She  may  swear  falsely,  but  this  assumj. 
tiou  would  seem  to  involve  a  plan  premeditated  at  the  execL 
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tion.     Other  papers  signed  by  her  on  that  day  have  her 
name  spelled  correctly. 

It  is  possible  that  the  sister  and  five  brothers  may  have 
conspired  to  commit  perjury,  to  aid  the  defendants  in  this 
suit*  The  amount  involved  is,  or  may  appear  bo  them,  to  be 
great.  But,  on  the  other  hand,  Wanmaker  and  his  son  may 
have  combined  to  screen  him  from  a  charge  that  involves 
forgery,  or  a  charge  in  moral  turpitude  as  base  as  forgery — 
the  false  reading  of  papers  to  be  signed  by  ignorant  persons, 
who  had  confidence  in  his  integrity.  It  would  present  great 
temptation  to  him,  and  almost  as  great  to  his  son. 

The  Butlers  are  said   to  be  ignorant,  and  the  evidence 
shows  that  they  are  both  ignorant  and  weak  in  intellect,  and 
the  consciousness  of  this  would  perhaps  make  them  more 
inclined  to  combine  together  for  mutual  protection  against 
persons  of  more  knowledge  and  sagacity,  whom  they  might 
inspect  of  taking  advantage  of  their  ignorance.      And,  in 
this    case,   they   had   been   informed   that  Wanmaker  had 
^^oaated  that  he  could  do  what  he  pleased  with  them,  on  ac- 
^^^int  of  their  ignorance.     For  the  purpose  now  under  con- 
federation, it  is  of  no  consequence  whether  the  report  which 
^nie  to  them  was  true  or  false.     On  the  other  hand,  Wan- 
maker, although  his  character,  or  even  reputation,  may  not 
*^  affected  by  any  evidence  in  the  case,  presents  himself  in 
the  light  of  a  mere  speculator  in  the  property  of  others ;  he 
^J^B  using  his  character  for  intelligence  and  fairness  among 
his  more  ignorant  neighbors,  to  obtain  contracts  for,  or  grants 
^^  eights  in  their  lands  from  them,  to  sell  to  adventurers  for 
profit^  without  any  design  of  working  the  mines,  or  using 
''ights  obtained,  himself.     By  the  confidence  reposed  in 
^'^i  he  obtained  grants  which  the  strangers  to  whom  he  sold 
*^^nrj  could  not  have  obtained,  and  with  less  vigilance  as  to 
**  terms  and  purport  of  the  papers,  than  would  have  been 
^"ibited  towards  strangers — a  strong  inducement,  both  to 
**^  and  his  son,  to  say,  and  perhaps  to  believe,  that  he  had 
^^'  done  anything  in  breach  of  that  confidence. 
^^  this  situation,  it  is  very  difficult  to  determine  to  which 
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set  of  witnesses  to  give  credit.  The  weight  of  testimoDy, 
far  as  the  number  of  witnesses  is  concerned,  is  on  the  p^ 
of  the  defendants.  And  these  six  witnesses  have  nothi 
brought  against  them  to  impeach  their  character  for  int<€ 
rity,  except  the  considerations  which  I  have  above  stat< 
which  are  at  least  not  more  weighty  than  those  against  t. 
two  witnesses  of  the  complainants.  Ordinarily,  the  burtb< 
of  proof  is  upon  a  party  impeaching  his  own  deed,  or  wbi 
purports  to  be  such,  to  show  that  it  is  not  his  deed,  after  i 
is  formally  proved.  But  here  it  appears  beyond  doubl 
that  the  defendants  are  illiterate  marksmen ;  that  the  dew 
was  read  to  them  by  the  grantee  himself,  and  by  him  only 
This  proof  shifts  the  burthen  the  other  way.  The  reading  o 
a  deed  to  or  by  the  grantor,  which  is  one  of  the  requisites  o 
a  good  deed,  will  be  presumed  where  he  can  read;  bu 
where  it  appears  that  he  cannot  read,  it  must  be  proved. 

Yet,  1  am  not  willing  to  believe  that  the  names  of  the  de 
fendants  were  forged  to  this  deed,  or  that  it  was  wilfull 
and  fraudulently  misread  to  them,  or  that  Wanmaker  an 
his  son  have  deliberately  perjured  themselves,  though  I  car: 
not  help  believing  that  they,  as  well  as  the  Butlers,  are,  i 
many  things,  mistaken. 

The  conclusion  cannot  be  avoided,  that  the  defendants  ei 
ecuted  these  papers  under  the  impression  produced  by  War 
maker,  that  it  wtis  a  lease  of  the  minerals  or  mining  right 
in  their  lands,  with  full  license  to  dig  and  explore,  at  a  rer 
or  seigniorage  ot  ten  [>er  cent,  of  the  profits,  with  the  priv 
lege,  at  the  end  of  two  years,  of  demanding  $10,000  for  th 
fee,  and,  if  that  was  not  paid,  to  put  an  end  to  the  lease, 
am  satisfied  that  the  whole  paper,  or  both  parts,  were  wrii 
ten  before  either  part  Wiis  signed,  and  that  they  were  rea 
as  one  instrument  and  executed  as  such,  with  that  undei 
standing  of  their  contents.  And  if  their  understanding  < 
the  contents  was  materially  wrong,  which  I  shall  considt 
presently,  it  does  not  much  matter,  for  the  purpose  of  thi 
suit,  whether  it  was  produced  by  misreading,  or  by  the  ej 
ation  of  the  contents  and  effect  by  Wanmaker. 
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The  paper  called  the  lease,  if  it  is  sufficient  to  convey  any 
valuable  rights,  is,  on  its  face,  so  one-sided  and  inequitable, 
that  it  is  hardly  possible  to  conceive  that  any  person,  how- 
ever ignorant  of  business  or  conveyancing,  if  of  full  age, 
and  in  any  degree  removed  from  idiocy,  would  execute  it,  if 
he  fully  understood  its  contents. 

It  grants  forever  the  mining  right  to  all  ores  in  the  lands ; 
a  proviso  is  added,  it  is  true,  to  terminate  this  right  at  the 
end  of  forty  years,  if  no  mineral  or  fossil  substances  be  mined 
within  that  time ;  but  raising  a  ton  of  iron  ore  of  any  quality, 
however  worthless,  or  if  the  term  "fossil"  is  to  have  any 
Bignificance,  digging  up  the  skeleton  of  an  old  horse,  or  the 
trunk  of  an  old  tree,  deeply  buried,  gives  the  estate  forever. 
Some  tons  of  ore  have  been  dug  here,  and  this  grant,  if  worth 
anything,  is  now  perpetual.  It  is  an  encumbrance  upon  the 
property,  which  encumbrance  it  seems  is  valued  at  several 
thousand  dollars,  that  was  placed  there  without  any  con- 
sideration paid,  and  without  any  necessary  expenditure  of  a 
single  dollar,  to  make  it  endure  for  forty  years,  and  which 
the  expenditure  of  $100  could  have  made  perpetual.  If  iron 
ore  or  other  minerals  of  any  value  should  exist  there,  the 
defendants  could  not  advantageously  dispose  of  it,  unless 
they  first  extinguished  this  encumbrance,  at  whatever  price 
might  be  demanded.  The  seigniorage  of  one  tenth  of  the 
fiet  profits,  if  the  grantees  or  their  assigns  should  choose 
to  work  the  mines,  is  absurdly  small,  and  could  be  made 
80  little  or  so  obscured  by  the  charges  for  carrying  on  the 
^ork,  as  to  become  invisible  to  the  defendants  or  to  the 
wurta.  For  these  reasons,  added  to  the  testimony  of  the 
8U  witnesses,  I  do  not  believe  that  the  defendants  executed, 
^r  agreed  to  execute,  that  indenture  by  itself,  understanding 
^^  contents.  If  the  fact  of  execution  and  reading  were  clear 
^''admitted,  the  bargain  is  so  outrageously  unjust  and  un- 
^nscionable  that  a  court  of  equity  would  hardly  aid  in  its 
^^ecution  by  its  extraordinary  powers  of  injunction  or  spe- 
cific performance,  but  would  leave  the  grantees  to  their 
^^medy  at  law. 
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The  paper  itself  is  a  strange  one,  not  known  to,  or  devi»« 
by  any  conveyancer  familiar  with  the  common  law.  It 
named  a  lease,  but  is  clearly  a  grant  in  fee ;  it,  by  its  wore 
grants  only  the  right  of  entering  for  the  purpose  of  searc 
ing  for  minerals  and  conducting  mining  operations;  it  b 
no  words  proper  to  grant  the  minerals  or  the  right  to  ta- 
the  ore  away,  though  perhaps  this  might  be  inferred  from  t. 
words  inserted  by  Wanmaker  in  the  covenant,  to  pay  ten  p 
cent,  of  the  net  profits  on  the  minerals  or  ores,  if  any  shoui 
be  found.  It  is  but  justice  to  Wanmaker  to  say  that  i 
clearly  appears  that  he  did  not  understand  the  effect  ant 
purport  of  this  paper;  he  supposed  it  to  be  only  a  lease foi 
forty  years. 

If  the  defendants  understood  these  papers  as  one  instru 
ment,  and  executed  both  at  the  same  time,  it  is  easy  to  con 
ceive  that  they  would  not  have  that  understanding  dissipate< 
by  being  told  to  sign  in  two  places,  and  that  they  would  no 
recollect  it  as  only  one  execution  and  signature. 

Taken  together  as  one  instrument,  this  conveyance  an 
bargain  would  not  be  an  equitable  one,  nor,  according  to  it 
legal  effect,  much  different  from  the  understanding  whic 
the  defendants  had  of  it  at  its  execution.  And  if  thes 
papei-s  were  read  and  executed  together,  as  above  stated,  a 
one  contract,  they  must  be  taken  and  construed  together  a 
parts  ot  one  contract,  and  they  are  one  contract. 

The  effect  is,  to  grant  the  right  to  enter  and  search  fc 
ores  and  minerals,  and  to  mine  the  same  forever,  unless  noD 
are  found  in  forty  years.  The  grantees  are  bound,  if  the 
mine  and  sell  ore,  to  pay  the  grantors  one  tenth  of  the  n( 
profits;  but  at  the  end  of  two  years  the  grantees  are  boun 
to  pay  them  $10,000,  in  lieu  of  the  ten  per  cent.,  and  then 
upon  the  grantors  are  bound  to  convey  the  fee.  The  papc 
does  not  expressly  leave  the  payment,  or  the  continuance  < 
the  ten  per  cent.,  at  the  option  of  the  Butlers,  as  they  undei 
stood,  but  the  grantees  are  bound  to  pay  the  $10,000,  a 
any  rate,  and  have  not  the  option  of  giving  up  the  grant,  ii 
stead  of  making  the  payment.    But  the  effect  of  it  would  I 
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to  place  the  property  as  the  Butlers  wished  it,  that  they  could, 
if  they  chose,  at  the  end  of  two  years,  sell  the  property  for 
$10,000,  or  have  the  land  freed  from  the  burthen  of  the  grant. 
Wanmaker  may  have  stated  the  effect  of  the  grant  to  them 
wrongly,  through  his  own  misapprehension,  or  because  he 
did  not  wish  to  leave  the  Butlers  under  the  impression  that 
they  could  compel  the  purchase. 

Upon  this  view  of  these  instruments,  that  they  must  bo 

taken  together  as  one,  and  that  the  grantees  were  bound,  at 

the  end  of  two  years,  to  pay  $10,000,  in  lieu  of  the  ten  per 

cent.,  and  take  a  conveyance  of  the  property,  and  with  the 

proof  which  is  in  the  case,  that  the  defendants,  at  the  end  of 

the  two  years,  asked  for  the  payment  of  that  sum,  it  is  cleat", 

that  the  complainants  claiming  under  Wanmaker  &  Hussey 

are  not  entitled  to  the  aid  of  this  court  in  enforcing  by  in- 

juaction,  or  in  any  other  way,  the  enjoyment  of  an  easement> 

or  the  performance  of  a  contract,  when  the  material  part— ^ 

the  payment  of  the  whole  real  consideration — has  not  been 

performed  on  their  part. 

The  claim  of  these  complainants  as  bona  fide  purchasers 
without  notice  can  be  of  no  avail  here,  in  any  aspect  of  the 
case.  If  the  instruments  are  affected  by  forgery  or  fraud  in 
the  reading,  they  have  the  same  equity  as  the  innocent 
holder  of  a  forged  note  or  mortgage  would  have.  If  the  two 
pJ^pers  are  to  be  construed  as  one  instrument,  and  in  the 
n^anner  above  indicated,  the  complainants  claiming  through 
these  documents  written  on  one  sheet  and  recorded  together, 
™  notice  of  their  contents,  and  of  the  facts  that  make  them 
one  instrument. 

^  is  not  necessary  for  me  to  determine  in  this  case 
whether  the  complainants,  as  assignees  of  the  grant,  or  pur- 
<^li^rs  of  the  estate  granted,  are  liable  to  the  covenant  to 
P^y  the  $10,000 ;  the  assignees  of  a  lease  would  be  clearly 
liable  on  a  covenant  to  pay  rent,  or  to  any  matter  that  con- 
^''ned  or  related  to  the  land  devised.  On  the  pleadings  in 
^hi8  suit,  no  relief  can  be  given  to  the  defendants  against 
^^^.    The  only  adjudication  that  can  be  made  is  to  deny 
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tbe  relief  sought  by  the  complainants.  I  am  of  opinion,  tli 
the  relief  prayed  for  must  be  refused,  and  the  bill  dismiss 
with  costs. 


Gordon's  Administratrix  vs.  Hammell. 

A  partner,  bound  to  account,  must  give  a  clear,  distinct,  and  intelligi 
statement  of  the  results  of  the  business,  referring  also  to  particular  boo 
and  to  the  page;  if  necessary,  so  that  a  party  entitled  thereto  may  inqu 
into  and  investigate  its  correctness.  A  reference  to  the  books  of  the  o 
cern.  generally,  and  to  former  accounts,  is  not  sufficient. 


This  was  an  appeal  from  the  report  of  the  master  susta 
ing  the  exceptions  of  the  complainant  to  the  defendao 
answer. 

Mr,  C.  A.  SkiUman,  for  appeal. 
Mr.  G,  A,  Alien,  contra. 

The  Chancellor. 

The  bill  in  this  case  prays  an  account.     The  defendan 
alleged  to  have  been  a  partner  with  the  intestate,  the  h 
band  of  the  complainant,  in  his  life,  and  to  have  contini 
the  business  with   the  complainant  for  the  benefit  of 
estate,  since  his  death.     One  part  of  the  business  in  the 
of  intestate  was  a  branch  establishment  at  Trenton,  un 
the  exclusive  charge  of  the  defendant,  the  assets  of  wb 
were,  at  request  of  the  intestate,  hrouglit  by  the  defendan 
Lambertville,  where  the  business  was  continued.     An 
count  was  asked  of  the  assets  and  money  brought  by  the 
fendant  from  Trenton,  and  of  the  partnership  business  bef 
and  since  the  death  of  the  intestate,  Gordon. 

The  defendant  admits  entering  into  agreements  of  pa 
nership  by  parol,  which  he  says  were  not  carried  out 
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^^^X'don.  He  admits  that  they  transacted  business  as  part- 
^^*^,  and  that  he,  to  a  certain  extent,  at  the  complainant's 
^^^uest,  went  on  with  the  business  for  their  common  account, 
^^Oce  the  death  of  Grordon. 

Under  this  state  of  facts,  the  complainant  is  entitled  to 

account  from  the  defendant,  and  he  is  bound,  in  his 

8wer,  to  give  a  full  account  of  the  business,  so  far  as  he  is 

^V>le  to  do  it  by  means  within  his  power  or  accessible  to  him. 

The  exceptions  to  his  answer  are,  that  he  has  not  answered 

directly,  but  by  a  reference  to  the  books  of  the  concern, 

^nd  by  referring  to  former  accounts  rendered  or  shown  to 

t\ie  cx>mplainant ;  that  he  has  omitted  to  state  not  only  the 

I>articulars  and  items  of  every  dealing,  but  the  results,  so  as 

Xo  enable  the  complainant  to  inquire  and  investigate  whether 

1:^6  has  stated  them  correctly. 

The  answer  appears  to  me  to  be  defective  and  insufficient 
in  the  matters  excepted  to,  for  these  reasons:  it  gives  no 
statement  of  the  amount  of  the  purchases  for  the  Trenton 
\)asiness,  or  of  the  amount  of  the  sales  in  it;  of  the  amount 
of  the  receipts  on  those  sales,  and  of  the  amounts  still  due, 
or  of  the  losses  on  the  sales.     It  gives  no  account  of  the 
cash  or  bills  receivable,  transferred  from  the  Trenton  busi- 
ness to  Lambertville,  or  of  the  amount  of  merchandise  taken 
to  Lambertville  from  Trenton.     He  need  not  give  the  items 
of  each  account,  or  copy  the  books  to  annex  to  his  answer ; 
that  would  be  an  outrage  not  to  be  tolerated ;  but  he  could 
state  the  results,  and  refer  to  the  book  in  which  the  account 
is,  to  verify  it,  giving  the  page  of  the  book,  if  necessary.  So, 
with  regard  to  the  wood  bought  and  sold  on  common  ac- 
count, he  could  have  answered  as  to  the  quantity  bought, 
the  price  paid,  and  the  amount  received  for  it,  and  the  ex- 
penses incurred  in  the  matter.     In  the  extent  or  particularity 
with  which  accounts  are  to  be  set  out,  there  is  much  room 
for  the  exercise  of  judgment  and  discretion;  but  here  they 
are  not  sufficiently  stated,  according  to  the  settled  rules  in 
such  cases.     1  Dan.  Chan.  Frac.  738;  White  v.  Williams,  8 
Vol.  IV.  T 
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Ve8.  193;    Christian  v.   Taylor,  11  Sim.  401;   Da\ 
Mapes,  2  Paige  105. 

The  master's  report  mast  be  confirmed,  the  exception 
tainedj  and  the  answer  adjudged  insufficient. 


DuNGAi^  i)3.  Miller. 

.  1.  An  aitachnieni  suit  will  not  be  restrained  on  the  {p^ond  tl 
amonnt  of  secnriiy  required  is  so  large  as  to  make  it  inconven 
impracticable  fbr  the  defendant  in  such  snit  to  dissolve  the  attachm* 

2.  The  right  to  set-off  is  a  mere  legal  right — a  matter  of  practice 
courts  of  laW — and  ha6  no  claim  to  the  protection  of  this  cbnrt. 


On  motion  to  dissolve  an  injunction  Upon' answer  file 

jjfr.  Grey  and  Mr,  drowning,  in  support  of  the  m 
Mr.  P.  L.  VdorfUes,  contra. 

f  HB  ChancelloH. 

The  injunction  was  to  restrain  Miller  frortl  proc€ 
against  the  Complainant,  Dungan,  in  a  suit  in  the  Su] 
Court,  commenced  by  attachment  by  one  Snyder,  in 
Miller  was  admitted  as  an  applying  creditor.  The  cla 
Miller  against  Dungan  was  for  a  debt  of  $23,000,  n< 
due.  Dungan  settled  with  Snyder,  and  the  attachmc 
to  him,  was  dissolved.  Miller,  being  properly  adraitte 
creditor,  pursued  the  attachment,  and  insisted  on  proct 
to  judgment  on  his  claim. 

The  complainant  sets  up  in  his  bill,  that  he  has  • 
against  Miller  for  liquidated  accounts  due  from  Mil 
him,  which  he  is  entitled  to  have  set  off  and  credited  c 
debt;  also,  that  he  and  Miller  have  entered  into  s 
joint  purchases  of  property  for  profit,  and  that  he  adi 
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iller's  share  of  the  capital  for  him  in  these  enterprises,  and 
^t  these  advances  constitute  a  debt  from  Miller  to  him, 
d  that  the  amount  of  these  debts  would,  if  allowed,  pay 
and  discharge  the  claim  of  Miller,  for  which  he  is  prose- 
ting  the  attachment  suit;  that  the  sum  claimed  by  Miller 

the  attachment  is  near  $30,000,  and  that  he,  being  a  non- 
^ident,  is  unable  to  procure  security  to  that  amount  to 
isolve  the  attachment,  and  will  thus  be  deprived  of  the 
nefit  of  setting  off  his  claiin,  aqd  will  have  judgment  against 
tn.  The  relief  prayed  for  is,  that  Miller  may  be  restrained 
Dm  proceeding  in  the  attachment,  and  that  the  accounts 
itween  the  parties  may  be  settled  and  adjusted  in  this  court. 
The  answer  of  the  defendant,  Miller,  denies  any  debt  due 
ym  him  to  Dungan,  except  the  sura  of  $8000,  which  it  al- 
a:es  has  been  allowed  and  off-set  in  the  report  of  the  audi- 
rs  in  the  attachment  suit,  made  before  the  injunction  in 
is  action,  for  the  balance  of  the  defendant's  claim  above 
e  $8000.  It  admits  advances  made  by  the  complainant 
r  the  defendant  in  several  enterprises  entered  into  by  them 
intly,  but  insists  that  these  advances,  being  in  enterprises 

the  nature  of  partnerships  thus  entered  into  on  joint  ac- 
•unt,  which  are  not  yet  finished  or  worked  up,  are  to  be 
ttled  by  accounts  between  the  parties  at  the  close  of  these 
idertakings,  and  are  not  proper  subjects  of  set-off  in  the 
lit  at  law. 

If  it  was  clear  that  these  claims  would  be  proper  subjects 
r  set-off  in  a  suit  at  law,  which  seems  to  me  very  doubtful, 
lere  would  still  be  no  ground  for  the  interference  of  this 
mrt  by  injunction.  The  complainant  has  the  right  to  dis- 
>lve  the  attivchment  and  present  his  defence  at  law.  That 
le  amount  of  security  required  is  large,  and  will  make  it 
iconvenient  or  impracticable  for  him  to  dissolve  the  attach- 
lent,  is  UQ  ground  for  the  interference  of  equity.  He  may 
«e  the  advantage  of  his  set-off,  but  he  will  not  lose  h4s 
lairas  against  the  defendant.  Miller,  whom  he  can  prosecute 
I  law,  or  call  to  account  in  equity,  for  the  amounts  due  to 
im,  whether  due  now  or  not,  until  the  close  of  the  transao- 
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tions  in  which  the  advances  were  made.  The  right  to  set 
off  is  a  mere  legal  right — a  matter  of  practice  in  the  coortB 
of  law — and  has  do  claim  to  the  protection  of  this  court 
Besides,  Dungan  could  have  appeared  before  the  auditors, 
and  presented  any  legal  defence  to  the  claim  of  the  defeDd- 
ant,  and  the  court  would  have  compelled  them  to  regard  i^ 

The  injunction  must  be  dissolvec^ 


WiNANS  V8.  WiNANS, 


1.  If  a  parcbM6r  of  land  repre^Ant  to  the  vendor  that  a  certain  mort — ' 
'  gage  is  an  encnmbrance  on  the  land,  when  it  is  known  to  him,  but  not  to  ^ 

the  vendor,  that  the  mortgage  was  not,  as  to  him,  an  encnmbrance,  and 
pays,  on  that  acconnt.  so  much  less  for  the  lands,  this  is  a  fraud  on  the 
vendor,  and  such  purchaser  will  be  compelled  to  pay  to  the  vendor  that 
amount,  with  interest. 

2.  Facts  set  up  in  an  answer,  as  a  justification  of  a  misrepresentation 
admitted  to  be  untrue,  must  be  proved  by  the  defendant;  the  burthen  of 
proof  lies  upon  him. 

The  complainant,  Susan  S.  Winans,  alleges  that  she  sold 
and  conveyed  to  the  defendant,  on  the  15th  day  of  April, 
1856,  a  lot  of  land  containing  sixteen  acres,  situate  near 
Elizabeth,  in  the  county  of  Union;  that  the  value  of  this 
land,  as  understood  and  fixed  between  the  parties,  was 
$1700;  that  the  defendant  represented  to  her  that  it  was 
encumbered  by  two  mortgages,  one  to  D.  C.  Stiles,  for  $700, 
and  one  to  Abigail  Watkins,  for  $400,  and  that,  ignorant  of 
the  facts,  she  conveyed  the  lands  to  him  for  $600,  he  agree- 
ing to  assume  and  pay  those  encumbrances;  that  she  some- 
time afterwards  discovered  that  these  alleged  encumbrances 
had  no  existence  as  against  her;  that  she  was  tie  widow  of 
Jacob  Winans,  a  brother  of  the  defendant,  to  whom  she  was 
married  some  time  in  1853,  and  who  died  in  1865 ;  that  she 
had,  during  her  marriage,  lived  with  her  husband,  in  the 
city  of  Washington,  away  from  his  family  connections,  who 
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lived  near  Elizabeth  City  ;  that  Aaron  Winans,  the  father  of 

her  husband,  died  in  February,  1853 ;  that,  at  his  death,  a 

dispute  about  his  will  arose  among  his  four  sons,  whioh  was 

settled  by  an  agreement  made  and  executed  between  them 

and  their  mother  in  that  month,  before  probate  of  his  will, 

a.nd    again  confirmed  and  more  particularly  arranged  by 

Hnother  article  executed  under  their  hands  and  seals,  dated 

February  23d,  1854,  which  articles  are  set  forth  in  the  bill; 

that,  by  these  agreements,  the  defendant,  in  consideration  of 

the  conveyance  of  a  twenty-two  acre  lot  and  a  twelve  acre 

nieadow  lot  by  Jacob  to  him,  agreed  to  pay  Jacob  $300  to 

jxssume  and  pay  the  Stiles  mortgage,  so  as  to  have  the  six- 

X=een  acre  lot  in  question,  which  was  devised  to  Jacob,  freg 

of  encumbrance,  and  also  to  pay  the  one  fourth  of  the  debts 

of  the  testator,  which  Jacob  was  bound  to  pay  by  virtue  of 

a  provision  in  the  will  that  each  of  his  sons  should  pay  one 

fourth  of  any  excess  of  his  debts,  legacies,  and  testamentary 

expenses,  above  his  personal  estate. 

The  complainant  alleges  that  this  mortgage,  having  been 
assumed  by  'the  defendant,  was  not  an  encumbrance  on  this 
lot  as  between  the  defendant  and  herself,  to  whom  it  had 
been  devised  by  the  will  of  her  husband,  and  that  the  repre- 
sentation by  him  at  the  sale,  that  there  was  such  an  encum- 
brance, was  a  fraud  upon  her.  She  also  alleges,  that  there 
was  no  mortgage  upon  this  lot  to  Abigail  Watkins  for  $400, 
or  any  other  sum.  She  states  that  she  was  ignorant  of  the 
settlement  and  agreement  between  her  husband  and  his 
brothers,  but  that  she  had  an  impression  that  the  mortgages 
on  the  sixteen  acre  lot  had  been  assumed  by  the  defendant, 
and  were  to  be  paid  by  him ;  that  she  inquired  of  him  during 
the  negotiations  if  that  was  not  so,  and  it  was  denieti  by  him. 
The  defendant,  in  his  answer,  denies  that  he  represenoed 
to  the  complainant  that  there  was  a  mortgage  on  the  lot  to 
Abigail  Watkins,  or  any  mortgage,  except  the  mortgage  to 
Stiles.  He  states  that  the  claim  of  Mrs.  Watkins  was  lor  a 
life  annuity  of  $24  a  year,  secured  to  her  in  consideration  of 
her  releasing  to  Jacob  a  life  estate  in  lauds  that  had  been 
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devised  to  him  by  her  husband,  for  which  she  had  the  join 
bond  of  Jacob  and  his  father,  Aaron  Winans ;  that  this  w£u 
not  secured  by  a  mortgage,  and  although  it  was  the  debt  a 
Jacob,  for  which  his  father  was  only  security,  yet,  that  th< 
testator  in  his  life,  and  the  defendant  since  his  death,  oat 
of  kindness,  had  paid  it  for  Jacob,  without  calling  on  him  tc 
re-pay,  as  he  was  poor. 

The  answer  alleges  that  Jacob,  who  was,  with  his  mother 
the  executor  of  his  father's  will,  had  taken  and  appropriated 
to  himself  all  the  personal  estate  of  his  father,  paying  few  oi 
no  debts ;  that  he  had,  as  executor,  in  his  hands  $1800  ud 
accounted  for,  of  which  one  half,' or  $900,  was  due  to  thi 
(defendant,  as  he  had  assumed  a'nd  paid  one  half  of  the  debu 
of  the  testator,  when  he  was  bound  to  pay  only  one  hal 
after  the  personal  estate  was  appropriated  to  such  payment 
The  answer  states,  that  these  facts  were  fully  explained  ti 
the  complainant,  and  how  it  was  that  he  insisted  that  th« 
Stiles  mortgage  was  an  encumbrance  on  the  sixteen  acre  lot 
notwithstanding  said  agreements  between  the  brothers. 

The  defendant  denies  that  $1700  was  fixed  or  agreed  upoi 
as  the  value  of  the  sixteen  acre  lot,  but  says :  **  if  that  sun 
was  mentioned,  it  was  with  the  explanation  that  with  th 
encumbrance  of  $800,  held  by  David  Stiles,  and  the  $600  h 
was  to  pay,  together  with  the  amounts  due  from  his  brothe 
Jacob,  as  executor,  he  was  paying  at  least  that  amount  fa 
the  property,  which  was  true."  And  he  admits  that  hi 
brother,  Edward,  did  make  out  a  statement  of  it,  and  madi 
it  $1700. 

The  cause  was  argued  upon  final  hearing,  upon  the  plead 
ings  and  proofs. 

Mr,  Magie,  for  complainant. 
Mr.  WUHamaon,  for  defendant. 
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The  Chancellor. 

The  fact  material  to  the  complainant  s  title  to  relief  is, 
a,t  the  defendant  represented  to  her  that  the  land  was  sub- 
3t  to  two  mortgages  of  $700  and  $400,  respectively,  and 
slX  he  paid  $1100  less  for  the  land,  in  consequence  of  these 
presentations,  than  she  would  have  otherwise  required. 

That  $1700  was  treated  as  the  value  of  the  land  by  both 
trties  in  this  transaction,  suflSciently  appears  by  the  evi- 
itice  of  the  complainant,  by  the  above  admissions  in  the 
iswer,  and  by  the  proof  offered  by  one  of  the  exhibits  that 
fc^  defendant's  brother  Edward,  who  acted  as  his  agent  in 
lis  matter,  and  was  his  security  on  the  note  to  her  for  the 
t*ice,  or  perhaps  was  the  agent  of  both  parties,  took  from 
^r,  at  the  close  of  the  transaction,  a  receipt  upon  a  deed 
i  ven  to  her  husband  by  his  father  for  this  lot,  acknowledging 
^e  payment  of  $1700  for  the  transfer  of  the  title.     It  is  not 

document  that  binds  the  defendant,  but  it  is  important  as 

memorandum  at  the  time,  of  a  transaction  of  which  Edward 
ad  knowledge  by  hearing  the  bargaining  between  the 
arties. 

The  complainant  swears  positively  to  the  representations 
f  the  defendant,  as  to  both  encumbrances.  The  defendant's 
nswer  admits  that  he  insisted  to  her  that  the  Stiles  mort- 
age was  an  encumbrance  on  the  land.  Of  the  fact  that  he 
id  so  there  can  be  no  question.  He  justifies  it  in  his  answer 
nd  in  his  testimony,  by  a  statement  of  the  condition  of  the 
itate  of  the  testator  in  the  hands  of  Jacob,  as  executor,  al- 
jging  that  Jacob,  as  executor,  owed  him  $900,  and  that  this 
ebt  absolved  him  in  equity  from  his  covenant  to  pay  the 
tiles  mortgage,  so  that  Jacob  should  have  clear  title  to  the 
ixteen  acre  lot.  He  says  he  apprised  the  complainant  of 
bese  facts,  and  that  he  claimed  that  the  mortgage  was  an 
ncumbrance  which  she  ought  to  discharge,  on  account  of 
hem.  If  this  was  so,  it  would  be  an  answer  to  so  much  of 
he  charges  of  the  bill. 

But  these  are  facts  set  up  by  the  defendant  not  iu  denial 
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of  the  fact  upon  which  the  fraud  is  baeed — the  representa- 
tion that  the  tract  was  subject  to  the  mortgage  -but  in 
avoidance  and  justification  of  it.  He  must,  therefore,  prove 
this  defence.  The  complainant  denies,  on  her  oath,  that  he 
made  this  representation  to  her.  He,  in  his  testimonVi 
swears  that  he  did.     No  other  witness  is  oflfered  to  this  fact. 

It  is  not  pretended  that  any  accounts  or  statements  of  tb^' 
estate  was  shown  to  complainant,  showing  this  defalcation  o^ 
her  husband.     He  was  a  clergyman — a  profession  in  whic>^ 
character  for  honesty  and  fair  dealing  is  of  consequence,  ad 
always  claimed.      His  wife  would  scarcely   forget  such       ^ 
charge,  and,  in  narrow  circumstances,  as  she  was,  woul 
hardly  have  admitted  a  claim  of  $900  from  the  price  of  h^^ 
land,  upon  the  mere  say  so  of  John,  or  pay  that  claim  byd^^ 
ducting  it  from  the  price  of  her  lot,  without  taking  som   ^ 
voucher  or  release  to  discharge  her  and  her  child  from  it  ^ 
being  revived.      The  deed  and  written  agreement  of  saU    ^ 
bind   him  to  pay  the  mortgages,  which  she  did  not  ow 
and  which  he  was  already  bound  to  pay  by  two  agreement 
but  nothing  is  provided  to  release  her  from  a  claim  to  whicl^ 
she  was  bound  as  executrix  of  her  husband;  and  it  is  no 
probable,  if  this  negotiation  was  conducted,  and  the  paper -^^ 
drawn  under  the  direction  of  counsel  of  character,  who  hat  ^ 
drawn  one  of  the  previous  agreements,  as  is  claimed  by  the 
defendant,  that  such  counsel  would  have  been  satisfied  with 
this  superfluous  agreement  in  the  deed,  and  neglected  the 
real  matter  settled.     B  youd  all  question  he  would  not,  if 
his  attention  had  thtii  been  drawn,  as  defendant  testifies,  to 
the  previous  arrangement's,  and  to  the  reason  alleged  by  de- 
fendant for  claiming  this  as  an  encumbrance  against  the 
complainant. 

The  fact  that  Jacob  had  wrongfully  appropriated  the  per- 
sonal estate  of  the  tesUitor,  to  the  amount  of  $1800,  rests 
solely  upon  the  evidence  of  the  defendant.  His  answer  as 
to  this  is  not  responsive.  It  is  very  difficult,  in  face  of  the 
agreement  of  February  23d,  1854,  to  believe  this.  That 
agreement  fixes  the  mortgages  which  each  son  is  to  pay.    Of  a 
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debt  of  about  $4000,  the  defendant  agrees  to  pay  two  mort- 
gages that  are  designated,  one  of  $1200,  the  other  being  the 
niortgage  in  question  of  $800,  $100  interest  being  due.  It 
Would  have  been  more  than  the  share  of  the  defendant  to 
have  assumed  the  mortgage  of  $1200,  and  leave  the  $800 
due  on  the  Stiles  mortgage  to  be  paid  by  Jacob  out  of  the 
$900  in  his  hands  belonging  to  John,  and,  in  the  mean  time, 
to  let  the  lien  of  the  mortgage  rest  on  the  lot  of  Jacob,  who 
o-wed  the  debt. 

The  letters  of  John  to  Jacob,  written  in  November  and 
I^ecember,  1853,  and  in  January,  1854,  are  entirely  incon- 
sistent with  the  fact  of  this  indebtedness  to  him.  He  would 
not  bave  apologized  to  Jacob  for  not  being  able  to  pay  by 
driblets  the  overdue  instalments  for  his  purchase  of  the  two 
lots,  if  he  could  have  turned  round  to  him  and  said,  you  owe 
Hue  twice  as  much,  from  the  assets  in  your  hands. 

It  is  impossible  to  believe  from  the  evidence,  that  Jacob 
owed  the  defendant  $900,  or  any  such  sum,  as  executor  of 
tis  father.-    And  if  the  proof  was  satisfactory  that  he  in- 
sisted to  the  complainant  that  the  Stiles  mortgage  was  a  lien 
as  against  her  on  that  account,  it  would  be  no  defence,  as 
the  fact  represented  is  not  proved  to  be  true. 

There  is  greater  diflBculty  in  the  proof  as  to  the  mortgage 
to  Mrs.  Watkins;  the  only  direct  proof  of  the  representation 
is  the  testimony  of  the  complainant.  The  answer,  in  this 
respect  responsive,  fully  denies  it.  It  must,  therefore,  be 
overcome  by  stronger  proof  than  the  evidence  of  the  com- 
plainant. The  amount  at  which  the  property  was  valued 
shows  that  something  besides  the  $700  mortgage  to  Stiles 
was  deducted ;  that,  with  the  $600  note,  falls  short  of  the 
price,  $400,  the  sum  complainant  says  was  represented  to 
her  as  the  other  encumbrance.  It  is  the  principal  which 
would  produce  the  annuity  of  $24.  These  are  slight  circum- 
stances to  support  complainant's  evidence. 

Her  strong  confirmation  is  the  agreement  for  sale  and  the 
deed  given  by  her,  both  drawn  by  a  lawyer  of  ability  and 
integrity.     By  the  agreement  dated  April  10th,  1856,  she 
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agrees  to  convey  the  lot,  subject  to  the  mortgages  thereon, 
not  to  the  mortgage,  which  surely  would  have  been  the  lan- 
guage, if  it  had  first  been  discussed  and  settled  that  there 
was  only  the  Winans  mortgage.     By  the  deed  in  fulfillment. 
of  this  contract,  dated  on  the  15th  of  April,  all  the  encufl^* 
brances  and  liens  existing  at  the  death  of  Jacob  are  to  be  a^' 
sumed  and  paid  by  the  defendant,  and  the  land  is  convey^j 
subject   to   the  said  encumbrances,  twice  repeated.     Tl^^^ 
cannot  be  explained  by  the  dower  of  the  mother,  of  Jacok^' 
that  could  not  be  assumed  or  paid.     The  inference  from  th 
language  is  inevitable,  that  it  must  have  been  represented 
the  complainant  and  the  conveyancer  that  there  was  mo 
than  one  pecuniary  lien  on  the  premises.     It  supports  h 
positive  testimony,  so  as  to  compel  belief  against  the  answe^=^ 
and  evidence  of  the  defendant. 

That  the  complainant,  while  higgling  with  the  defendai*- 
between  $500  and  $600  as  the  price  of  the  lot,  should  offe   ^ 
to  sell  it  to  others  for  $600  is  natural,  after  she  had  bee^^ 
made  to  believe  that  there  were  encumbrances  on  it  amount^  " 
ing  to$1100. 

The  fact  that  her  stepfather,  who  acted  with  her  in  th^ 
sale  of  this  lot,  was  an  attesting  witness  to  her  husband*^ 
signature  to  the  agreement  of  February  23d,  1853,  raises  uC^ 
presumption  that  he  knew  or  recollected  its  contents.  Th^ 
agreement  was  sent  to  Jacob,  at  Washington,  and  was  signed 
by  him  alone  there.  The  formality  of  an  attesting  witness 
was  required.  Few  subscribing  witnesses  ever  hear  the  con—' 
tents  of  the  paper  they  attest;  fewer  still,  notice  or  woulc^ 
recollect  them  at  the  end  of  a  year. 

As  there  is  no  proof  of  fraud  in  the  purchase  of  this  lot  a* 
the  price  of  $1700,  which  was  its  value,  and  was  fully  under-* 
stood  by  the  complainant,  the  sale  itself  will  not  be  set  asid^  -. 
but  the  fraud  being  in  the  non-payment  of  the  price,  on  ac^- 
count  ot  false  representations,  the  defendant  must  be  direct&<3 
to  account  for  and  pay  the  part  of  the  price  so  withhelci 
He  must  account  for  $1100..  with  lawful  interest  from  Apri^ 
15th,  1856. 
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Hamilton  vs.  Dobbs  &  Robinson. 

1.  A  snit  at  law  will  not  be  enjoined  becaoBe  6i  the  refusal  of  the  court 
^  postpone  the  trial. 

2.  A  tenant  for  years,  who  offers  to  pay  off  a  mortgage  debt,  has  the 
right  to  redeem.  He  has  not,  perhaps,  strictly  the  right  to  demand  a  written 
ABsignment  of  the  bond  and  mortgage,  hot  he  stands  by  redemption  in 
place  of  the  mortgagee,  and  will  be  subrogated  to  his  rights  against  the 
mortgagor  and  the  reversioner.  He  has  the  right  to  have  the  bond  and 
mortgage  delivered  to  him  unCiSlnceled.  which,  in  such  case,  is  in  equity^ 
aa<i  may  be  at  law,  a  complete  assignment. 


Oo  motion  to  dissolve  injunction. 

Mr,  P.  L.  Voorheei)  ih  support  of  the  taotion. 
Jfr.  /.  M.  Sc<yvd;  contra. 

The  Chancellor. 

The  injunction  was  granted  to  resti^ain  the  ^efenc^ant) 
^^binson,  ftom  prosecuting  an  action  of  ejectmetit  on  a 
Mortgage  by  Dobbs,  assigned  to  him.  The  Complainant  had 
^^ased  the  farm,  which  is  the  mortgaged  premises,  for  three 
years  from  March,  1866,  from  thd  defendant,  Dobba.  The 
Mortgage  was  prior  to  the  lease,  and  the  bill  charges  that  it 
^*^  bought  up  by  Robinson,  in  collusion  with  Dobbs,  who 
^^  his  brother-in-law,  for  the  purpose  of  evicting  the  com- 
plainant before  the  expii*ation  of  the  term.  "The  complainant 
^^^ges  that  he  had  tendei*ed  to  Robinson  the  mortgage  debt, 
^*th  interest  and  costs  of  the  ejectmeht,  requesting  an  as- 
f^Soment  of  the  mortgage;  that  Robinson  refused  to  accept 
^\  ^nd  assign  the  mortgage,  but  offei'ed  to  accept  it  upon 
"^ing  allowed  to  cancel  the  mortgage. 

The  ejectment  was  noticed  for  trial  at  the  May  Term, 
^*^e  trial  was  postponed,  on  application  of  complainant,  to 
*^y  19th;   but  the  Circuit  Judge  refused  to  postpone  it 
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further,  althoagh  complainant  filed  affidavits  of  the  abae 
of  a  material  witness,  whose  attendance  could  be  procc 
at  a  future  term. 

Both  defendants  have  answered  upon  oath.    They  denj 
collusion,  and  admit  the  tender  of  the  mortgage  debt 
costs,  and  allege  that  Robinson  offered  to  accept  it,  but 
fused  to  assign  the  mortgage. 

The  injunction  cannot  be  maintained  because  of  the 
fusal  of  the  court  of  law  to  postpone  the  trial;  that  i 
matter  in  the  discretion  of  the  judge,  with  the  exercis< 
which  this  court  never  interferes. 

The  answers  assume,  that  the  complainant  has  no  righ 
redeem.  The  defendants  are  mistaken  in  this.  A  tenant 
years  has  the  right  to  redeem ;  he  has  the  present  estat 
the  land,  and  it  is  necessary  that  he  should  have  that  ri 
to  protect  his  interest,  and  this  case  is  a  good  exemplificat 
of  the  wisdom  of  that  doctrine.  It  was  so  held  by  L 
Mansfield,  in  Keech  v.  Hall,  Doug,  22,  and  has  ever  si 
been  accepted  as  the  settled  rule  in  such  case.  Coote 
Mort  334  and  516;  Fisher  on  Mori.  123. 

The  tenant,  or  other  person,  like  a  second  mortgagee 
judgment  creditor,  having  a  right  to  redeem,  has  not,  p 
haps,  strictly  the  right  to  demand  a  written  assignment 
the  bond  and  mortgage;  but  he  stands  by  redemption 
place  of  the  mortgagee,  and  will  be  subrogated  to  his  rig! 
against  the  mortgagor  and  the  reversioner.  He  has  i 
right  to  have  the  bond  and  mortgage  delivered  to  him  i 
canceled,  which,  in  such  case,  is,  in  equity,  and  may  be, 
law,  a  complete  assignment  of  them.  The  complainant 
entitled  to  be  protected  in  this  right.  If  he  has  any  otl 
defence  to  this  ejectment,  he  may  make  it  at  law.  As  th( 
is  a  suit  pending  in  this  court,  he  cannot  make  the  tender 
the  court  of  law  authorized  by  the  statute.  Ifix,  Dig.  (^ 
ed.)  608,  §  1 ;  Den  v.  XimbU,  4  HaUt  E,  335  ;  Leake 
Chambers,  1  South.  33. 

The  injunction  must  be  dissolved,  so  far  as  it  restrains  t 
defendant,  Robinson,  from  proceeding  in  the  ejectment  si 
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to  trial  and  judgment;  but  it  must  be  retained,  so  far  as  to 
festrain  the  issuing  of  any  writ  of  possession  for  thirty  days 
*fter  judgment.  And  if  the  complainant,  within  that  time, 
tenders  to  the  defendant,  Robinson,  or  his  solicitor,  the 
^ount  of  the  mortgage  debt,  with  the  costs  in  the  suit  at 
Jaw,  upon  condition  of  receiving  the  bond  and  mortgage  un- 

^nceled,  then  the  injunction  shall  continue  to  restrain  any 

execution  in  the  ejectment  suit* 


RiLEY*s  Administrator  vs.  Riley. 

^^*    The  erection  of  buildings  by  the  husband,  on  the  leasehold  lands  of 
'*  "^ife,  and  collecting  the  rents,  is  not  such  disposition  of  them  as  will 
^^  ^waj  the  wife's  right  of  survivorship,  and  enable  the  husband  to  dis- 
*^****  of  the  leasehold  estate  by  will. 

7-    An  actual  disposition  by  sale,  lease,  or  mortgage,  or  contract  for  sucb 

J^ct,  is  neceasary  to  take  away  the  wife's  right  of  survivorship  in  a  lease- 

^^^  estate.     A  mortgage  or  a  sale  of  part,  or  a  lease  of  part,  or  for  a  less 

*^,  only  bars  the  wife  pro  tanto;  her  right  of  survivorship  remains  in  the 

«^Hy  of  redemption,  and  the  residue  of  the  promisee  or  term. 


Jlfr.  WilHamson,  for  complainant. 
Jfr.  W.  B.  Williams,  for  defendant. 

The  Chancellor. 

The  complainant)  as  administrator  of  the  estate  of  Ann 
^iley,  calls  upon  the  defendant  to  account  for  the  rents  of 
*^rtain  leasehold  property  in  Jersey  City,  held  by  Ann  Riley 
^t;  her  death,  and  which  the  defendant  has  received;  he 
-laims  to  have  received  them  in  his  own  right,  and  that  they 
^t-e  legally  his  own,  by  a  bequest  in  the  will  of  Miles  Riley, 
-Vie  husband  of  Ann.  Ann  Riley  became  entitled  to  the  lease- 
t^old  estate  by  the  will  of  her  former  husband,  James  Cum- 
^ings,  who  bequeathed  to  her  one  third  of  it,  and  a  right  of 
Support  out  of  the  other  two  thirds.  After  Cummings'  deaths 
^he  was  married  to  Miles  Riley,  who  died  in  her  lifetime. 

Vol.  IV.  u 
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without  having  in  any  way  aliened  or  disposed  of  the  lease- 
hold estate^  but  by  his  will  gave  it  to  bis  brother  Oi^en 
Riley,  the  defendant. 

The  defendant  claims  that  Miles  Riley  in  his  lifetime  had 
erected  buildings  upon  this  property,  and  collected  the  rents, 
and  by  this  he  had  shown  his  intention  to  appropriate  this 
leasehold,  which,  as  a  chattel  real  of  his  wife,  he  had  a  rigb* 
to  reduce  into  possession,  and  appropriate. 

The  evidence  shows,  that  in  the  life  of  Miles  Riley  an^ 
after  his  marriage  with  Ann  Cummings,  buildings  wer< 
erected  on  the  premises;  but  the  clear  weight  of  Evidence  is 
that  they  were  erected  by  his  wife,  and  paid  for  out  of  th( 
rents  of  the  whole  premises,  which  the  executors  of  Cum- 
mings permitted  her  to  receive  and  collect  for  that  purpose. 
Miles  Riley  appears  to  have  aided  by  performing  some  work  - 
in  the  erection  of  the  buildings,  and  to  have  contributed  a  -• 
few  dollars  towards  the  erection. 

The  only  question  that  arises  is,  whether  these  leasehold 
premises  were  disposed  of,  or  appropriated  by  Miles  Riley  in 
his  life,  BO  as  to  vest  the  property  in  him,  and  take  away  the 
right  of  his  wife  after  his  death.     Miles  Riley  died  in  1848, 
and  this  question  must  be  decided  by  the  law  as  it  stood 
then.    By  that  law,  the  personal  property  of  a  woman,  upon 
her  marriage,  vested  in  her  husband  ;  her  goods  and  chattels 
absolutely ;  he  had  the  right  to  the  possession  of  her  choees 
in  action,  and  of  her  chattels  real,  and  could  at  any  time 
dispose  of,  collect,  or  sell  them,  and  by  this,  the  proceeds  of 
them  became  his  absolutely ;  but  if  he  did  not  reduce  them 
to  possession  by  disposing  of  them,  or  some  equivalent  act,     , 
they  survived  to  her,  and  would  not  pass  by  his  will,  which 
did  not  take  effect  until  his  death,  when  the  title  had  become 
vested  in  her  by  the  survivorship. 

Taking  possession,  collecting  rents,  interest,  or  dividends, 
has  never  been  held  to  be  a  disposition  of  the  property,  or  a 
reduction  into  possession,  so  as  to  take  away  the  wife's  right 
of  survivorship.  Nor  has  it  ever  been  held,  that  the  erection 
of  buildings  by  the  husband  on  the  leasehold  lands  of  th» 
wife,  was  such  disposition  of  them  as  to  take  away  her  rights. 
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Aq  actual  disposition  by  sale,  lease,  or  mortgage,  or  contract 
for  such  object,  has  always  been  required  to  take  away  the 
wife's  right  of  survivorship.  A  mortgage  or  a  sale  of  part, 
or  a  lease  of  part,  or  for  a  less  term,  only  bars  the  wife  yro 
^(^nto;  her  right  of  survivorship  remains  in  the  equity  of 

redemption,  and  the  residue  of  the  premises  or  term. 
In  this  case,  no  interest  in  the  premises  passed  by  the  will 

of  lliles  Riley ;  the  whole  survived  to  Ann  Riley,  and  her 

^noinistrator  is  entitled  to  the  fund. 


Vreeland  w.  Jacobus  and  wife. 

1.  A  wife  has  the  right  to  have  ODe  third  of  the  proceeds  of  sale  of  the 
^'luity  of  redemption,  aoder  a  foreclosure,  iDvested,  and  the  interest  paid 
^^  ber  after  her  husband's  death ;  bat  she  will  not  be  entitled  to  any  in- 
^^reat  during  his  life. 

2.  A  decree  of  this  court  for  a  divorce  a  mensa  et  thoro,  directing  an  an- 
^'^ity  to  be  paid  to  the  wife,  and  that  it  should  be  a  lien  from  its  date, 
^pOQ  the  husband's  lands,  is  not  a  judgment  so  as  to  bind  the  lands  as 
^Rainst  strangers  to  the  suit,  when  no  abstract  thereof  has  been  filed  in 
^cordance  with  the  fifty-ninth  section  of  the  chancery  act. 

3.  A  conveyance  of  real  estate  before  sequestration  issued,  although 
^ft«r  the  decree  upon  which  it  is  founded,  is  valid,  in  the  absence  of  any 
proof  of  rnalafidcM. 


On  petition  of  Susan  E.  Jacobus,  for  surplus  moneys, 
-ifr.  McDonald,  for  petitioner. 

The  Chancellor. 

Iq  this  case,  mortgaged  premises  were  sold  by  an  execution 
^^  a  foreclosure  suit,  in  which  Vreeland  was  complainant, 
^*^4  Abraham  J.  Jacobus,  and  his  wife,  the  petitioner,  were 
^^^Cendants.  The  fieri  facias  was  issued  August  28th,  1867, 
'^^Q  bill  was  filed  April  24th  of  that  year,  and  the  sale  under 
^^Q  writ  wa3  after  December  fourth.     The  sale  produced 
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about  $2700  above  the  mortgage  debt  and  costs,  which  i 
paid  into  court. 

The  petitioner  had  filed  a  bill  against  her  husband  for 
separation  and  alimony,  and  on  the  18th  day  of  June,  ISS't 
obtained  a  decree  in  this  court  for  a  divorce  a  menaa  et  thor^ 
which  directed  that  her  husband  should  pay  her  $312  ayeB^ 
in  equal  quarter-yearly  payments,  from  the  date  of  it 
decree,  and  within  thirty  days  after  service  of  a  copy  of  tt 
decree,  should  give  security  for  the  payment,  and  that  tk 
decree  should,  from  its  date,  be  a  lien  upon  his  real  and  pe- 
sonal  estate ;  it  also  directed  the  husband  to  pay  to  her  $50  Ic 
counsel  fees,  and  her  costs  to  be  taxed,  and  that  she  ha^ 
execution  therefor.  This  decree  was  served  upon  Jacobu 
on  the  20th  day  of  July,  1867.  He  failed  to  comply  with  i 
and  to  give  the  security  required,  and  on  the  4th  of  Deceit 
ber  following,  a  writ  of  sequestration  was  sued  out  and  levie 
upon  his  equity  of  redemption  in  the  mortgaged  lands.  0 
the  18th  of  November,  a  judgment  was  entered  by  confessio 
against  Abraham  J.  Jacobus,  in  favor  of  his  father  James  I 
Jacobus,  in  the  Circuit  Court  for  the  county  of  Essex,  i 
which  the  mortgaged  lands  lie ;  this  judgment  was  fc 
$2080.20;  and  on  the  same  day  an  execution  was  issued  an 
levied  on  them. 

The  complainant  claims  a  right  in  the  surplus  moneys 
first,  by  virtue  of  her  inchoate  right  of  dower  in  the  equil 
of  redemption,  of  the  sale  of  which  the  surplus  is  the  proceed 
She  has  such  right,  beyond  question,  and  the  court  will  8< 
that  she  is  protected  in  it,  but  she  will  not  be  entitled  to  ar 
payment  by  virtue  of  it  during  the  life  of  her  husband.  SI 
will  have  the  right  to  have  one  third  of  the  money  investe 
and  the  interest  paid  to  her  after  her  husband's  death ;  in  I 
life  it  must  go  to  him,  or  to  such  creditors  or  encumbrance 
as  may  have  a  legal  claim. 

She  claims,  secondly,  that  as  the  decree  for  alimony  w 
prior  to  the  judgment  of  James  A.  Jacobus,  and  was  declar< 
a  lien  on  the  property  of  the  defendant  from  its  date,  si 
has  a  right,  under  the  sequestration  upon  it,  to  have  tb 
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sorplos  invested  under  the  order  of  the  court,  and  the  in- 
terest, and  principal  if  necessary,  applied  to  the  payment  of 
her  oosts,  and  the  alimony  decreed  to  her. 

This  controversy  is  between  her  and  James  A.  Jacobus, 
who  holds  the  judgment.  He  was  not  a  party  to  the  fore- 
closure suit;  but  as  he  obtained  his  judgment  pendent  lUe, 
he  is  bound  by  the  sale  and  foreclosure,  and  his  interest,  if 
*ny,  is  in  the  surplus  money. 

He  has  had  due  notice  of  this  application,  but  has  not  ap- 
peared to  set  up  or  sustain  his  claim;  but  with  the  fact  of 
the  judgment  set  out  in  the  petition,  on  which  this  applica- 
tion depends,  I  am  not  at  liberty  to  disregard  it,  or  to  treat 
^b©  judgment  as  fraudulent,  or  entered  to  defraud  and  delay 
the   petitioner  or  other  creditors,  but  can  only  determine 
''^bether  the  lien  of  the  petitioner  on  the  lands,  by  virtue  of 
^^T  decree,  was  such  that  it  would  have  priority  to  a  subs 3- 
^Uent  judgment  against,  or  conveyance  by  Jacobus,  if  bona 
fide  and  in  good  faith,  although  for  the  purpose  of  giving 
preference  to  another  creditor. 

The  decree  is  a  judgment,  so  far  as  the  counsel  fee  and 

costs  are  concerned,  but  is  not  a  judgment  so  as  to  bind  lands, 

*o  far  as  the  annuity  is  concerned.    At  common  law,  a  decree 

in  equity  for  the  payment  of  money  did  not  bind  lands  ;  tb  it 

effect  was  given  to  it  in  this  state  by  the  fifty-fifth  section  of 

the  chancery  act,  by  which,  as  against  A.  J.  Jacobus,  it  bouqi 

the  lands  as  to  the  costs  and  counsel  fee.     But,  by  the  fifty- 

'iJnth  section  of  that  act,  no  decree  in  chancery  is  a  lien  upon 

lands  not  described  in  it,  against  persons  not  parties  to  the 

>Qit,  unless  an  abstract  of  it  shall  have  baen  filed  in  the 

office  of  the  clerk  of  the  Supreme  Court.     That  does  not  ap- 

P^i"  to  have  been  done  in  this  case,  and,  therefore,  even  had 

the  decree  for  the  annuity  been  a  judgment  such  as  to  bind 

ianda,  it  would  have  no  eflFect  against  James  A.  Jacobus. 

Ihia  judgment,  without  regard  to  priority  of  execution,  by 

Its   entry  becaipe  the  first  lien,  unless  the  decree  declaring 

^™   alimony  a  lien,  or  the  doctrine  of  sequestration,  post- 

Pouesit. 

u* 


234  CASES  IN  CHANCERY. 

Vreeland  v.  Jacobni. 

This  ooart  has  no  power,  except  perhap>8  as  against  partis 
to  a  suit,  to  create  a  priority  of  lien  against  the  express  dir^ 
tioo  and  clear  policy  of  a  positive  statutory  enactment.  Whe 
the  law  declares  that  a  decree  shall  not  be  a  lien,  as  againi 
strangers  to  the  suit,  until  an  abstract  be  filed,  a  decree  < 
this  court  that  it  shall  be  a  lien  from  its  date,  will  be  ooi 
strued  to  imply  that  it  shall  be  so,  upon  the  statute  beia 
complied  with.  If  it  were  expressly  otherwise,  the  statQi 
must  prevail  as  to  strangers,  and  the  decree  be  void ;  as  i 
partners  it  might  be  otherwise. 

The  only  other  question  is,  whether  a  sequestration  out  < 
this  court  does  not  dififer  from  an  execution,  so  that  any  alieni 
tion  made  after  the  decree  on  which  it  is  founded,  is  voic 
and  whether  the  alienation  or  encumbrance  created  by  tl 
defendant,  in  this  case,  after  service  of  a  copy  of  the  decrc 
was  not  a  contempt  of  court,  such  as  to  render  it  nugator 

There  is  no  reason  or  authority  to  sustain  this  positio 
It  is  not  reasonable  that  a  husband,  who  is  directed  to  p 
his  wife  a  certain  alimony,  should  not  be  allowed  to  use  I 
property  to  pay  or  secure  his  just  debts,  or  to  furnish  hii 
self  with  the  necessaries  of  life,  until  she  has,  in  some  w 
provided  by  law,  made  her  claim  a  legal  lien  upon  his  pre 
erty.  The  alimony  should  be  out  of  the  property  of  her  hi 
band,  not  out  of  that  of  his  creditors. 

The  only  authorities  found  upon  the  point,  are  against  t 
position.  Lord  Nottingham,  in  Coulston  v.  Gardiner,  fu 
reported  in  a  note  in  3  Sioaiist  278,  says :  "A  purchaser  i 
a  valuable  consideration,  before  the  sequestration,  is  frc 
tor  though  a  decree  as  to  some  purposes  be  equal  with  a  jud 
ment,  yet,  it  is  never  so  till  a  sequestration  awarded,  f< 
till  then,  neither  lands  nor  goods  are  bound."  Lord  Hai 
wioke,  in  Hamblyn  v.  Ley,  ref>orted  in  a  note  in  3  Swan 
801,  held  the  same  docirine.  In  that  ca?e,  the  decree  w 
made  on  July  6th,  173S,  to  pay  £300  into  bank.  On  t 
ISih  of  July,  Ley  conveyed  an  estate  for  £600  to  his  nephe 
and  took  the  bond  of  the  nephew  for  the  whole  consideratio 
On  DeoMnber  9th,  he  assigned  a  term  to  his  two  sisters,  i 
actoally  paid  by  them.    A  sequestration  iaauad  Api 
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6th,  1739,  by  which  both  estates  were  sequestered.  The  sale 
to  the  Dephew  was  held  void,  as  clearly  not  bona  fide ;  but 
the  anignment  to  the  sisters,  being  bona  fide,  and  for  valuable 
consideration,  was  held  good  as  against  the  prior  decree.  And 
this  was  so  held,  without  regard  to  the  fact  that  the  sisters 
may  have  known  of  the  decree,  for  Lord  Hardwicke  says : 
"It  is  certain  that  any  person  foreseeing  a  judgment,  at 
common  law,  or  a  sequestration  in  this  court,  may  give  a  pre- 
fmnoe"  The  right  to  give  preferences  after  suit  brought, 
is  well  established  in  this  state. 

If  the  petitioner  wishes  to  show  fraud  or  mala  fides  in  the 
judgment  of  James  A.  Jacobus,  a  reference  will  be  ordered 
to  inqaire  into  it. 


Harrison's   Executor  vs.  Stockton's  Executor  and 

another. 

^chtrd  Stockton,  by  his  will,  directed  the  residue  of  his  personal  estate 
to  be  pai j  Qyef  iq  trustees,  upon  the  following  (among  other)  trusts :  "  And 
QpoQ  the  further  trust,  that  after  the  determination  of  my  wife's  interest 
10  Hid  fond,  the  same  be  divided  into  four  equal  parts,  and  that  they  pay 
<^'*r  the  interest,  from  time  to  time,  of  one  fourth  part  unto  my  daughter, 
^'^y  Harrison  ;  one  foarth  part  unto  my  daughter,  Caroline  Rotch  ;  one 
foQith  part  onto  my  daughter,  Julia ;  and  one  fourth  part  unto  my  daughter, 
^ottis  Thomson.  And  I  further  direct  and  will,  that  the  above  bequests  to 
^y  i&arried  daughters,  including  also  my  daughter  Julia,  if  she  should  be 
"^^'^•d,  be  secured  for  their  own  separate  uf»e,  respectively,  without  being 
^<^r  the  oontrol  or  liable  for  the  debts  of  their  husbands,  and  that  their 
'^ipti  be  deemed  good  and  effectual,  notwithstanding  their  coverture, 
"'iich  trusts  are  to  continue  for  the  joint  lives  of  my  said  married  daughters 
*D<i  their  husbands,  respectively  ;  and  if  they  outlive  their  husbands,  then 
*o  trmt  for  my  said  daughters,  respectively  ;  and  if  they  die  before  their 
i^^htuds,  then  to  their  children,  if  they  have  any,  in  equal  shares  ;  and  if 
|"^y  die  without  leaving  children,  or  the  representatives  of  children,  then 
w  trust  for  my  surviving  daughters,  in  equal  shares."  Mrs.  Thomson  died 
^'^OQt  issue,  in  the  lifetime  of  her  husbaod,  and  leaving  her  sisters,  her 
•^fviving.  The  other  daughters  survived  their  husbands.  Meld — that  at 
'I'*  Thomson's  death,  one  third  of  her  share  vested  absolutely  in  each  of 
°^'*QrviviDg  sisters;  and  that  the  share  of  each  of  them,  (including  the  part 
^nTed  from  Mrs.  Thomson,)  on  the  death  of  her  husband,  vested  in  her 
•**olaUly. 
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The  bill  is  filed  by  the  executor  of  one  of  the  daaghten 
Richard  Stockton,  deceased,  a  legatee  under  his  will,  for 
account,  and  the  payment  of  the  amount  due  to  her  unc 
the  will.  The  argument  was  had  upon  the  bill  and  answe 
and  by  agreement  between  counsel,  was  confined  to  the  a 
struction  of  the  will  of  the  testator;  all  other  questions  U 
may  arise,  to  be  reserved  for  future  discussion  and  oons 
eration. 

Richard  Stockton,  the  testator,  died  March  7th,  1828. 
his  will,  dated  January  14th,  1826,  he  gave  to  his  wife 
money  on  hand,  or  in  bank,  all  his  furniture,  plate,  carria 
his  library,  (except  his  law  library  and  Encyclopedia,  wb 
he  gave  to  his  sons,)  and  other  chattels.  He  directed  all 
residue  of  his  personal  estate,  after  the  payment  of  his  del 
to  be  paid  over  to  Robert  F.  Stockton  and  Samuel  Bayi 
two  of  his  executors,  as  trustees,  upon  the  trust  that  tl 
should  invest  the  same  at  interest  on  good  securities,  i 
\>hy  the  interest  to  his  wife  during  her  widowhood.  "  I 
upon  the  further  trust,  that  after  the  determination  of 
Wife's  interest  in  said  fund,  that  the  same  be  divided  i 
four  equal  pans;  and  that  uiey  pay  over  ihe  interest,  fi 
time  to  time,  of  one  fourth  pan,  unto  my  daughter  M 
Harrison,  one  founh  jvirt  unto  Eiy  duiighter  Caroline  Ro* 
one  founh  jwi  i;i;;o  my  dA*Jch:er  Julia,  and  the 
maiuinc  lounh  i>ar:  un:o  mv  o-au^jhter  Annis  Thoms 
And  1  further  d.rtv:  a!;d  w;  1,  :ha:  :he  acove  bequests 
mv  marned  dAU*:h:er5,  :nolui:2i:  a1>:>  mv  dauchier  Juli 
she  shouM  he  marr.tvi.  be  $<>: urr-.i  frr  :ie:r  own  sep;\rate  i 
rvspec:ive>.  w::r:ou:  beinc  u::irr  :ie  comryi  or  liable  for 
debt*  of  :*:eir  husrsjin.is.  ari  :!:.ii  :ieir  receipts  be  deen 
i^vxi  Aad  e&o:uAl.  !:::w:::i5:A::.i:nc  :ie:r  cowncr^.  Wl 
irtts:*  are  to  o>tt;:2ue  r:r  :i.e  jc:  I.ves  of  mv  said  man 
iau^hUM^  aad  ;ie  r  tu*tjk:::i5.  ro*;-.ev:::v^*T :  aad  if  thev  oat 
iih*ir  h(»t)iAr:i$^  ^ii::  :"^  :r;i5:  :jr  niy  soii  da^ighiers,  res] 
UTteJv :  aad  :f  lii-ev  d:e  Sel^^^e  si^ir  fimsruais,  then  lo  tl 
okUdrefi.  if  u^er  bav>e  ciry.  :cl  eu;:ju  i^Ai^s ;  and  it  thej 
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witboat  leaving  children,  or  the  representatives  of  children, 
then  in  trust  for  my  surviving  daughters,  in  equal  shares." 

Mary  Stockton,  his  widow,  died  in  1837.  His  daughter 
Julia  was  married  to  Dr.  Rhinelander,  in  the  life  of  Mrs. 
Stockton,  and  survived  her  husband,  and  died  in  1864,  with- 
out issue.  The  other  daughters  were  married  at  the  death  of 
the  testator.  Annis  Thomson  died  March  15th,  1842,  without 
iasue,  leaving  her  husband  surviving  her.  Caroline  S.  Rotch 
•urvived  her  husband,  and  died  in  1866,  leaving  one  daughter, 
the  defendant,  Mrs.  Mary  Hunter.  Mary  Harrison  survived 
her  husband,  and  died  August  9th,  1866,  without  issue ;  she 
Jfift  a  will,  of  which  the  complainant  Samuel  W.  Stockton, 
^  the  executor. 

Samuel  Bayard  died  May  12th,  1840,  and  Robert  F. 
Stockton,  the  surviving  trustee,  died  October,  7th,  1866,  leav- 
^^ga  will,  of  which  probate  was  granted  to  the  defendant  John 
*•  Stockton. 

The  case  was  argued  on  the  bill  and  the  answers  of  Mrs. 
•^^nter  and  Robert  F.  Stockton's  executor. 

J^r.  J.  Wilson,  for  complainant. 

We  insist  that  the  true  meaning  of  the  clause  under  con- 
federation is : 

1.  That  so  long  as  the  husband  lives,  the  interest  of  each 
-^^Ughter's  fourth  part  shall  be  paid  to  her. 

2.  If  she  oictlive  her  husband,  she  shall  take  her  share 
^t^Bolutely,  and  the  trust  be  discharged. 

3.  If  she  die  before  her  husband,  leaving  children,  then  to 
8o  to  them ;  if  without  leaving  children,  then  it  is  to  go  over 
V>  her  surviving  sisters. 

This  was  a  bequest  in  fee,  or  of  the  absolute  and  entire 
^neficial  estate,  (not  for  life  or  a  less  estate,)  in  case  the 
Slighter  outlived  her  husband. 

A  bequest  oi personal  estate,  or  a  beneficial  interest  in  it, 
without  words  of  inheritance  or  limitation,  is  an  estate  in  fee. 
^ot  80  with  a  devise  of  real  estate ;  or,  at  least,  not  so  at 
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common  law,  and  before  our  statute.     Newton  v.  Gri 

• 

Harris  <Sf  GUI  111,  135  ;  Hope  v.  Taylor ,  1  Burrows 

It  is  conceded  that  the  interest  of  the  fund  is  given 
will,  and  we  insist  that  the  rule  of  law  is,  that  a  beq 
the  income  of  personal  estate,  without  limit  as  to  t 
equivalent  to  a  gift  of  the  principal.  Philipps  v.  Ch 
laine,  4  Ves.  51;  Adamson  v.  Armitage,  19  Ves,  415 
V.  Leajnngwellj  18  Ves,  463  ;  Elton  v.  Sheppard^  1  L 
Ch,  Gas.  532  ;  Earl  and  others  v.  GAm  and  wife,  1 
Ch.  494 ;  Craft  v.  Executors  of  Snook,  2  Beas.  121  ; 
V.  Zarrer,  19  Fe«.  86. 

This  rule  is  the  same,  and  applies  equally  as  well,  vi 
the  income  of  the  fund  be  given  directly,  or  through 
tervention  of  trustees.     Haig  v.  Swiney,  1  Sim,  4*  St 

The  case  of  Galland  v.  Leonard,  1  Swanst,  161, 
the  present  case  in  its  prominent  features,  (though  i 
pending  on  the  rule  last  stated,)  viz,  as  to  dispasition  < 
case  of  daughter's  death,  and  the  eflFect  of  it  on  the 
which  was  given  to  the  daughters ;  held,  they  were  e 
to  the  absolute  and  entire  estate,  and  not  for  life  onl} 

We  insist,  therefore,  that  in  case  the  daughter  survi 
husband,  the  principal  of  the  fund  is  given  to  her ;  th 
given  without  limitation  or  restriction.  It  is  a  gift  abi 
of  the  whole  interest  or  estate  in  the  one  fourth,  and  sh 
it  to  her  own  use. 

The  subsequent  provisions  are  only  to  operate  in  c 
dies  before  her  hitsband.  They  are  in  the  nature  of  an 
tory  devise  over,  in  that  event.  In  case  she  die  bef 
husband,  leaving  children,  then  over  to  them;  if  y 
leaving  children,  then  over  to  the  surviving  sisters. 

These  provisions  were  necessary  in  order  to  save  he 
of  the  fund  for  her  children,  if  she  left  children,  anc 
did  not,  then  to  preserve  it  for  her  surviving  sisters. 

If  this  had  not  been  so  provided,  why  then  the  pi 
of  the  fund  being  given  to  the  daughter,  and  she  takii 
fee,  her  husband,  or  his  creditors,  could  have  taken  it 
that  time,  by  our  law,  the  wife's  personal  estate  a 
by  the  husband,  it  belonged  to  him.     But  wi 
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provision,  if  she  die  before  her  husbaDd  it  goes  to  her 
children,  if  she  leaves  any,  and  if  not,  then  to  her  sisters ;  not 
from  her,  but  by  direct  bequest  and  direction  of  the  will  itself. 

Next,  as  to  the  shares  or  portions  which  come  to  the  sur- 
viving sisters,  on  the  death  of  any  one  (in  the  lifetime  of  her 
husband)  leaving  no  children. 

We  insist  that  they  go  to  the  survivors  respectively,  abso- 
lutely, and  not  subject  to  any  trust,  nor  to  survivorship  upon 
the  death  of  any  one  taking  such  portion.  Ex  parte  West,  1 
Browns  Ch,  Cos.  575 ;  Perkins  v.  Micklethwaite,  1  P.  Wms. 
274;  Crowder  v.  Stone,  3  Eiiss.  217  ;  1  Itoper  on  Legacies 
(Mini,  from  ^th  Lond.  Ed.)  319  to  341 ;  2  Jarman  on 
Wa620. 

Mrs.  Thomson  died  in  lifetime  of  her  husband,  and  left 
DO  child.  Mrs.  Eotch  died  leaving  a  child,  Mrs.  Hunter. 
Mrs.  Rhinelander  outlived  her  husband,  aud  died  14th 
ilarch,  1864,  leaving  a  will ;  left  no  children.  Mrs.  Harrison 
outlived  her  husband,  and  died  August  8th,  1866,  leaving 
DO  children;  she  left  a  will.  The  present  complainant  is  ex- 
excutor ;  he  is  also  one  of  the  legatees. 

Therefore,  we  insist  that  one  third  of  Mrs.  Thomson's 
share  went,  on  her  death,  to  Mrs.  Harrison  absolutely,  and 
Dot  subject  to  further  survivorship;  that  Mrs.  Harrison 
having  outlived  her  husband,  she  thereupon  became  entitled 
to  her  own  one  fourth  of  the  trust  fund,  absolutely  and  in  fee, 
aud  that  if  Mrs.  Harrison  has  not  been  paid,  (as  we  charge 
she  has  not,)  either  her  own  one  fourth,  or  her  portion  of 
^rs.  Thomson's  one  fourth  part,  her  executor  has  a  right 
to  them,  and  he  now  claims  them. 

^^*  McCarter,  for  defendant,  Mrs.  Hunter. 

^^^  Bradley,  for  executor  of  R.  F.  Stockton. 

-"""•  C.  Parker,  in  reply. 

!•  Any  daughter  under  this  will,  who  survived  her  husband, 


Wm< 


%  at  his  death,  entitled  to  receive  one  fourth  of  the 
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trust  fund  as  her  own,  free  of  any  trust.  The  directi 
is :  after  the  death  of  Mrs.  Stockton,  divide  the  fund  into  fc 
equal  parts,  and  pay  the  interest  of  one  fourth  to  Mrs.  Hi 
rison,  one  fourth  to  Julia,  one  fourth  to  Caroline,  one  foui 
to  Annis.  Shares  being  thus  created,  each  daughter  is 
be  paid  on  her  separate  receipt.  And  the  trust  is  to  a 
tinue — how  long?  During  the  joint  lives  of  the  daught 
and  their  husbands — that  is,  up  to  the  time  when  their  ja 
life  ends. 

Suppose  the  will  stopped  there,  what  would  become  of  l 
principal  thus  divided  oflF  for  each  daughter  on  the  death 
her  husband  ?  Clearly,  it  would  be  hers,  without  any  furtl 
trust.     The  limitation  on  the   management  ceasing,  it 
comes  a  naked  trust  for  the  daughter. 

Where  the  produce  of  a  fund  is  thus  devised,  the  fc 
passes.  2  Roper  on  Leg.  1476,  and  cases  cited  ;  Hawkins 
Construction  of  Wills  123,  227. 

This  being  so,  the  daughter  who  survives  her  husk 
takes  the  esta,te  absolutely.  The  trust  has  ceased.  Whos< 
this  share  "  divided  "  off  as  her's,  if  she  be  not  entitled  to  elf 
it?  See  further  on  this  point,  Elton  v.  Sheppard^  1  JSro.  C 
632 ;  Haig  v.  Sminey^  1  Sim,  (J-  Stu,  487  ;  Blann  v.  Bd 
DeG.y  M.  4*  G,  775;  Adamson  v.  Armitajge,  19  Ves.  4! 
Page  v.  Leapingwellf  18  Ves.  463  ;  Humphrey  v.  Humph 
1  Si7n.  K  S.  536  ;  Clough  v.  Wynne,  2  Madd.  188  (43 
BHnghurst  v.  Cuthberty  6  Binyi.  399  ;  Garret  v.  Hex,  6  W 
14;  Craft  v.  Snook,  2  Beas.  121;  13  Ves.  45;  9  Ves.  V 
6  Price  263. 

The  context  corroborates  this  conclusion.  What  con 
gencies  presented  themselves  to  the  testator,  and  what  were 
natural  views  and  wishes  ?  1.  He  wished  to  provide  for 
daughters,  completely  ?    2.  But  riot  for  their  husbands. 

Now,  they  might  survive  their  husbands,  or  die  dur 
coverture.  And  so  he  says,  "  if  they  survive,  then  in  ti 
for  my  daughters."  But  if  they  died  before  their  husbai 
they  might,  or  might  not,  leave  children.  He  contempl^ 
both  these  contingencies,  and  meets  them.     ''If  they 
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before  their  husbands,  then  to  their  children,  if  they  have 
any;  if  (they  die)  without  leaving  children,  then  in  trust  for 
my  surviving  daughters,  in  equal  shares/*  Leave  out  the  re- 
peated words,  "  they  die,"  in  the  last  clause,  which  are  not 
at  all  necessary  to  the  sense,  and  all  doubt  as  to  the  will 
vaDiahes. 

The  thing  spoken  of  is  the  fund,  not  the  interest.  As 
the  trust  respecting  each  share  ceased  by  the  death  of  either 
party,  whose  join^  lives  continued  it,  the  holding  of  one  fourth 
of  the  fund  in  trust  came  to  an  end,  and  it  had  to  be  paid 
over. 

2.  It  is  urged  that  the  daughters  might  marry  again.  But 
that  was  a  remote  contingency,  for  which  the  testator  might 
well  omit  to  provide.  At  any  rate,  he  has  made  this  omis- 
sion, for  the  phrase  directing  *'  if  they  outlive  their  hus- 
bands, then  in  trust  for  my  said  daughters,  respectively,"  is 
the  creation  of  a  naked  trust,  which  authorized  the  daughters 
inimediately  to  demand  the  share. 

3.  The  insistment  that  the  fund  remained  for  the  last 
surviving  daughter  who  had  children,  has  no  foundation. 
Children  are  only  to  take  their  mother's  share,  if  slje  dies 
during  coverture.     That  is  all  that  is  said  about  them. 

4.  The  will  conveys  an  estate  to  each  daughter  in  the  fund, 
subject  to  an  executory  devise  over  to  survivors,  if  she  dies 
during  her  husband's  life  without  leaving  issue. 

Each  survivor  then  is  entitled  to  one  third  of  her  one  fourth, 
^nd  there  is  nothing  to  keep  that  in  trust.  The  "joint  lift^  " 
lias  en<led.  Hawkins  on  Const  of  Wills  268 ;  Ex  parte  West^ 
1  Bro.  C,  C.  575;  Crowder  v.  Stone,  3  Huss.  217;  Douglass 
^-  Andrews,  14  B,  347;  per  Lord  Hardwicke,  3  Atk.  80; 
B^ht  v.  Rowe,  3  Mylne  ^  K.  310;  Goodicin  v.  Fiiilayson^ 
25  5.  65;  McKay  v.  Hendon,  3  Murphy  21;  Lorillaid  v. 
^ter,  5  Paige  172;  Stover  v.  Coster,  1  Brisbins  Eq,  121. 

5.  The  view  that  the  testator  died  intestate  as  to  the  prin- 
^^pal  of  this  fund,  or  that  it  passed  by  the  residuary  clause, 
^  evidently  false.  The  citations  show  that  he  gave  the 
Pnncipal  when  he  gave  the  interest,  absolutely  and  without 
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limitation,  to  his  daughters.    The  residuary  clause  relied 
was  intended  by  this  wise  lawyer  to  meet  contingencies     « 
subsequently  acquired  and  lapsed  property. 

The  Chancbllor. 

The  counsel  of  the  complainant  contend,  that  under  this 
will,  the  Sihare  of  Ahttis  Thonlson,  upon  her  death,  vested  in 
her  thfee  sisters,  equally ;  and  that  upon  the  death  of  the 
husband  of  each  of  the  other  daughters  of  the  testator,  who 
all  survived  their  husbands,  the  share  of  such  daughter  vestd 
in  herself,  and  in  both  cases  the  right  became  absolute,  and 
free  from  all  further  limitations. 

The  counsel  of  Mrs.  Hunter  contends,  that  upon  the  death 
of  Mrs.  Rhitielatlder  and  of  Mrs.  Harrison,  who  both  died 
without  issue,  their  respective  shares  Vested  in  their  surviving 
sisters,  and  the  issue  of  such  sistei*  as  had  died  leaving  issue; 
that  the  words  in  the  last  clause  of  the  limitation,  "if  they 
die  without  leaving  children/'  refers  as  well  to  those  who 
survived  their  husbatids,  as  to  the  one  who  died  in  the  life 
of  her  husband,  and  that  the  share  of  Mrs.  Thomson,  on  her 
death,  became  subject  to  the  same  limitatioti,  and  that  by 
this  construction  Mrs.  HUnter  is  entitled  to  the  whole  trust 
estate. 

The  counsel  of  the  executor  of  R.  F.  Stockton  contends, 
that  only  the  interest  of  the  trust  fund  was  given,  and  that, 
by  the  correct  construction  of  the  will,  no  disposition  was 
made  of  the  principal  of  the  share  Of  any  daughter  who  died 
after  her  husband,  or  in  the  life  of  her  husband,  without 
children,  except  during  the  life  of  the  daughter  who  should 
(lie  last. 

By  the  settled  principles  of  construction^  the  gift  of  the 
interest  of  one  fourth  of  the  trust  fund  to  Mrs.  Harrison, 
without  any  limitation  as  to  time,  was  a  gift  of  the  fund 
itnelf.  If  this  clause  of  the  will  stood  alone,  without  the 
further  direction  which  follows,  to  Secure  the  estates  of  the 
tiaughters  to  their  separate  use,  the  one  fourth  of  Mrs.  Har- 
rison, as  well  as  the  fourth  of  each  of  the  other  daughters, 
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Id  have  vested  in  her,  absolutely,  without  limitation 
*.  This  puts  all  four  shares  upon  an  equal  footing ;  and 
•e  is  no  ground  for  the  distinction  suggested  by  me 
a  the  argument,  that  the  shares  of  the  other  daughters 
ht  vest  absolutely,  while  Mrs.  Harrison's  might  not. 
Julia  remained  unmarried  until  her  mother's  death, 
fourth  given  to  her  would  have  vested  absolutely  in 
and  would  have  so  continued,  notwithstanding  her  sub- 
ent  marriage.     But  the  same  result  would  have  fol- 

d,  had  the  bequest  to  her  been  expressed  in  the  same 
Is  as  that  to  Mrs.  Harrison. 

le  settled  rule  at  common  law  was,  that  a  devise  of  real 
-e  to  any  one,  without  words  of  limitation,  gave  only  a 
jstate;  words  of  limitation  were  needed  to  enlarge  the 

e.  But  a  bequest  of  personal  estate,  in  the  same  words 
legatee,  would  vest  the  absolute  estate.  But  in  either 
any  provision  in  the  will  showing  a  different  intention 

d  change  the  effect  of  a  gift ;  in  the  one  case  it  would  en- 
3  the  devise,  and  in  the  other  it  would  limit  the  bequest, 
has  long  been  settled  that  personal  property,  both  money 
chattels,  may  be  bequeathed  for  life,  or  any  other  es- 
less  than  the  absolute  property,  and  a  limitation  over 
'  such  estate  is  valid.  In  case  a  life  estate,  or  other  less 
:e  is  given  in  chattels,  the  donee  of  the  particular  in- 
a  is  entitled  to  the  possession  and  use  of  the  goods,  but 
ich  estate  is  given  in  money,  productive  investments,  or 
3,  the  donee  is  entitled  to  the  interest  or  income  only, 
the  principal  is  retained  by  the  trustees  or  executors. 
I  this  will,  the  further  direction  with  regard  to  these 
es  is  inconsistent  with  an  absolute  estate  in  the  married 
jhiers.  The  testator  intended  to  dispose  of  the  share 
>elf,  at  the  end  of  the  coverture  of  his  married  daughters, 
actively,  and  has  clearly  expressed  this  intention  by  dis- 
ig  of  it  g,t  that  time.  He  has  done  so  with  great  par- 
arity  and  precision,  providing  for  three  different 
itions,  the  only  ones  that  could  exist.  If  a  daughter  died 
re  her  husband,  leaving  children,  he  gave  it  to  them  ia 
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equal  shares;  if  she  died  before  her  husband,  leaving 
children,  he  gave  it  to  his  surviving  daughters ;  if  she  s 
vived  her  husband,  he  gave  it  to  her  absolutely.  The  £ 
two  dispositions  are  essentially  inconsistent  with 
daughter  having  taken  an  absolute  interest  in  her  foui 
and  the  third  might  be  defeated  by  the  husband  exercis 
his  marital  right,  and  reducing  the  property  into  his  p 
session,  which  he  could  do  with  his  wife's  assent,  notwi 
standing  the  provision  to  secure  it  to  her  separate  use. 

This  disposition  made  by  the  testator,  qualifies  the  ru 
that  a  simple  bequest  of  personal  property  gives  the  absolu 
right;  it  is  the  application  of  the  proviso  attached  to  th 
rule,  "  unless  a  different  intention  appears  in  the  will 
Such  intention  qualifies  it  pro  tanto,  and  to  that  extent  on) 

A  question  was  raised  as  to  the  efi'ect  of  the  words, " 
they  outlive  their  husbands,  then  in  k'ust  for  my  sa 
daughters,  respectively."  It  was  contended  that  this  must  1 
taken  only  as  a  gift  ot  the  interest,  and  then  it  would  be  on 
for  their  lives,  and  the  principal  would  be  undisposed  ( 
This  result  could  not  follow ;  the  two  rules  above  mention* 
would  prevent  it.  If  it  was  a  gift  of  the  interest  only,  I 
express  words,  yet  it  is  without  limitation  for  life,  or  ar 
other  period;  and  an  indefinite  or  perpetual  gift  of  the  i 
lerest  is  a  gift  of  the  principal.  But  it  is  in  plain  terras 
gift  of  the  principal.  The  bequests  were  expressly  limit 
in  trust  for  the  separate  use  of  the  married  daughters,  ai 
the  duration  of  this  trust  was  precisely  defined  by  the  won 
"  which  trusts  are  to  continue  during  the  joint  lives  of  i 
said  married  daughters,  and  their  husbands,  respectively 
Here  the  trust  ends,  and  the  object  of  leaving  it  to  tn 
tees  ends.  Then  he  declares  the  share  to  be  **  in  trust  for  i 
said  daughter."  This  amounts  to  a  simple  bequest.  T 
words  are  peculiarly  proper  to  bequeath  money  held  by  tn 
tees.  Such  a  declaration  of  trust  in  a  will  or  other  do< 
ment  executes  itself,  and  vests  the  property  in  the  ce-dui  ( 
trust.  The  limitation  over  in  the  case  of  any  daughter  dyi 
without  issue,  only  refers  to  such  death  in  the  life  of  1 
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husband  ;  it  is  the  natural  meaning  of  the  words  from  their 
collocation  or  situation  in  the  sentence  j  it  follows  the  other 
altoruative,  in  case  of  her  dying  before  her  husband ;  such 
death  must  be  with  children  or  without,  and  here  the  pro- 
vision for  the  latter  case  follows  right  after  that  for  the  for- 
nier,  whilst  the  mind  of  the  testator  was  contemplating  the 
two  alternatives.  The  language  might  have  been  more 
definite ;  so  may  almost  any  provision  in  every  will ;  but  it 
requires  much  critical  acumen  to  suggest  the  doubt.  The 
other  construction  would  be  inconsistent  with  the  previous 
provision,  which  gives  to  each  daughter  her  share  absolutely, 
if  she  should  outlive  her  husbaad.  It  could  never  be  paid  to 
her  in  her  life,  because  it  could  not  be  known  until  her  death 
that  she  would  not  die  without  children. 

lam  of  opinion,  that  at  Mrs.  Thomson's  death,  one  third 
of  her  share  vested  absolutely  in  each  of  her  surviving  sis- 
ters; and  that  the  share  of  each  of  them,  including  the  part 
derived  from  Mrs.  Thomson,  on  the  death  of  her  husband, 
vested  in  her  absolutely.  This  will  recjuire  that  the  personal 
representatives  of  Mrs.  Botch  be  made  party  to  this  suit. 


Colwell  vs.  The  May's  Landing  Water  Power  Compamy. 

^-  An  act  which  authorizes  the  owDer  of  a  mill  dam  "  to  raise  the  dam 
^^^i  vater  works"  to  the  h«ight  of  the  natural  surface  of  ih«  water,  at  the 
''^  of  hiH  laads,  will  be  coastrued  to  authorize  raising  the  water  in  the 
^^^  to  that  height,  aod  oot  to  authorize  the  raising  of  the  structure  of  the 
^'^Q.  by  which  the  water  would  be  made  to  flow  back  upon  the  lands  of 
'*^  adjoining  proprietor. 

*-     Where  the  words  of  an  act  admit  of  two  meanings,  one  of  which 
^'^^Id  make  the  act  unconstitutional,  and  the  other  not,  it  will  be  held 
^^t  the  legislature  intended  to  use  them  in  the  sense  which  would  be  in 
*^*^Ordance  with  the  constitution. 

^  The  word  "dam"  is  sometimes  used  to  mean  the  water  in  the  mill 
^"^^^id.  as  well  as  in  its  natural  and  proper  signification  of  the  structure  by 
^  *^ich  that  water  is  retained. 

i.  Tlie  grant  by  a  superior  land  owner,  of  the  right  to  maintain  a  dam 

X* 


246  CASES  IN  CHANCERY. 


Colwell  V.  May's  Landing  Water  Power  Company. 

which  causea  his  land  to  be  overflowed  at  its  present  height,  with  a  pi 
viflo  that  nothing  in  the  grant  contained  ^tbould  be  construed  to  aatbnri^ce 
the  raising  of  the  dam.  is  not  a  contract  by  the  grantee  that  he  will  not 
riiise  the  dam. 

r>.  A  statute  which  authorizes  the  raising  of  a  dam  so  as  to  overflow 
lands  to  a -greater  height,  when  that  height  exceeds  the  limit  prei<cril>€;<l 
by  the  grant  under  which  the  first  dam  overflowed  them,  is  anconiitito- 
tional,  if  it  does  not  provide  compensation  for  such  additional  overflovr. 
But  such  raising  is  not  such  taking  of  the  lands  which  are  already  <^^' 
cupied  by  the  water,  nor  such  an  irreparable  injury,  as  will  authorize  t.lit' 
interference  of  this  court  by  injunction. 


This  cause  was  argued  on  an  order  to  show  cause  why    ^rin 
injunction  should  not  be  granted. 

J/r.  Carpenter  and  Mr,  Browning^  for  complainant. 

J/r.  P.  L.   Voorhees  and  Mr,  Bradley^  for  defendant. 

The  Chancellor. 

The  application  is  for  an  injunction  to  restrain  thedefen^"^ 
ants  from  raising  their  dam   across  the  Great  Egg  Harb<^^^ 
river,  at  May's  Liinding,  in  the  county  of  Atlantic.     Th^'* 
river  is  not  navigable  above  the  dam,  which  was  erected  l^-? 
Jeremiah  Stull,  by  authority  of  an  act  of  the  legislature,  aj  ^  ' 
proved  March  4th,  1846.     The  complainant  owns  a  suitabl  *^ 
site  for  a  mill  dam  and  water  power,  on  said  river,  at  a  poii^  *" 
one  hundred  and  ninety  chains,  in  a  direct  line,  above  tU^ 
dam  of  the  defendants,  and  owns  the  lands  on  both  sidt^s  o^ 
the  river  above  that  point,  so  as  to  have  the  right  to  erect  ** 
dam  and  overflow  them.     The  fall  of  the  river  at  this  point, 
which  he  designates  as  his  mill  sit^,  would  be  eleven  feet. 

The  defendants.  Wood,  R.  D.  Green,  and  G.  R.  Green, 
with  two  other  persons,  were,  by  an  act  approved  April  3H, 
1867,  incorporated  by  the  n-ime  of  The  May  s  Landing 
Water  Power  Company,  and  that  corporation  is  the  other 
defendant. 

The  defendants  were  authorized  by  their  charter  "  to  raise 
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the  dam  at  May's  Landing,  and  the  water  works  connected 

therewith,  to  the  height  of  the  natural  surface  of  the  water 

in  the  river,  at  a  distance  of  one  hundred  and  ninety  chains, 

in  a  straight  line,  above  said  dam,  and  to  raise  the  dam  to  a 

corresponding  height."     The  natural  surface  of  the  water  at 

the  point  where  the  complainant  has,  or  claims  to  have,  his 

^ill  ?ite,  is  thus  made  the  limit  to  which  the  defendants  are 

•*uthorized   to  raise  the  dam,  and   water  works  connected 

v*'ith  it. 

The  old  StuU  dam,  it  is  alleged  by  the  complainant,  raises 
the  ^'ater  at  his  mill  site  within  ninety-seven  hundredths  of 
^  foot  of  its  natural  level.  He  charges  that  the  defendants 
'f^tend  to  raise  their  dam  four  feet  above  its  former  height, 
^*y  ^^•hich  the  water  at  his  mill  site  will  be  raised  more  than 
^hree  feet  above  its  natural  level,  and  the  value  of  his  mill 
f^ite  greatly  impaired,  or  entirely  destroyed. 

The  complainant  owns  a  tract  of  several  acres,  which  was 

ovei*flowed    by    the   back    water,    caused    by   the    dam   as 

originally  erected  by  Stull.     In  August,  1856,  by  deed,  he 

agreed  with  Nixon,  who  then  owned  the  dam,  that  he  and 

^is   representatives  might  maintain  the  dam,  and  overflow 

his   lands,  with  a   proviso  that  nothing  therein  contained 

should  be  construed  to  authorize  the  increase  of  the  head  of 

^aier  beyond  the  capacity  of  the  dam  as  then  constructed. 

The  act  of  1846,  and  the  charter  of  the  defendants,  both 
provide<l  for  the  assessment  and  payment  of  damages  for 
^nds  overflowed  by  the  erection  or  raising  of  the  dam,  before 
^"^  Water  should  be  raised,  unless  the  use  or  purchase  of  the 
'*"d  had  been  agreed  for  with  the  owners.  But  neither  act 
^tuhorized  the  taking  of  any  water  power,  or  the  assessment 
^' ^Hmages,  or  any  compensation  for  any  water  power  Uiken 
^^  injured  by  the  raising  of  the  water. 

The  defendants  have  not  ci\used  any  appraisement  of  the 

'^niagea  to  the  land  of  the  complainant,  situate  below  his 

^^'1  site,  and  already  overflowed,  to  be  made  or  tendered ; 

*^'^  he  contends  that  the  proviso  in  the  grant  to  Nixon,  of 

the  right  to  overflow,  is  a  condition,  the  breach  of  which  for- 
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feits  the  grant,  and  renders  a  new  agreement  or  con* 
nation  necessary  before  the  water  can  be  raised  any  h 
on  these  lands,  and  that  it  was  also  a  contract  not  to 
the  water  higher  than  it  then  was. 

The  complainant  also  contends  that  the  enterprise  o 
defendant  is  a  private  enterprise ;  and  that  property  t 
for  it  is  in  no  sense  taken  for  public  use,  and  that  it  a 
be  taken  by  exercise  of  the  power  of  eminent  domain. 

The  defendants,  by  their  answer,  deny  that  they  inte 
raise  their  dam  and  water  works  above  the  natural  su 
of  the  water  in  the  river,  at  the  point  one  hundred 
ninety  chains  above  the  dam,  in  a  straight  line,  and 
they  have  done  anything  for  the  purpose  of  raising  it  h 
than  that  level.  They  admit  that  they  intend  to  raise 
that  level,  but  not  until  they  have  acquired  the  right  to 
flow  all  additional  lands  overflowed  by  such  raising,  ii 
manner  authorized  by  law. 

The  first,  and  principal  question  in  the  cause,  regard 
flowing  back  of  the  water  beyond  the  complainant's  mil! 
so  as  to  injure  the  value  of  the  water  power  that  belongs  t< 
as  the  owner  of  the  adjacent  land.  His  right  begins  a 
distanceof  one  hundred  and  ninety  chains,  in  a  direct  line, 
the  StuU  dam.  He  is  entitled  to  have  the  wjiter  pass  fro 
land  at  this  point  at  its  natural  level,  without  being  r 
or  obstructed  by  any  artificial  change  by  erections  b 
The  charter  of  the  defendants  grants  them  the  right  to 
their  dam  and  water  works  to  that  level.  The  object  o 
limitation  evidently  was  not  to  authorize  any  infringe 
upon  rights  beyond  that  point,  whether  upon  compensi 
or  otherwise;  no  compensation  is  provided  for  injui 
water  power.  The  act  must  be  construed  so  as  to  auth 
the  raising  of  the  water  in  the  dam  or  pond,  at  that  poi 
its  natural  level ;  such  is  evidently  the  intention  fron 
whole  act  taken  together.  The  word  dam  is  used  in 
different  senses.  It  properly  means  the  work  or  struo 
raised  to  obstruct  the  flow  of  the  water  in  a  river  ;  but 
well  settled  usage,  it  is  often  applied  to  designate  the  po 
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water  created  by  this  obstruction.     The  word  is  used  in  this 
conventional  sense  in  some  statutes.    The  road  act  so  uses  it. 
And  it  is  evidently  used  in  this  sense  when  it  first  appears 
in   the  sentence,  giving  power  to  raise  **the  dam  and  water 
works"  to  the  height  mentioned,  whilst,  in  the  same  sentence, 
it  is  afterwards  twice  used  in  its  proper  meaning  to  signify 
the  structure  that  ponds  back  the  water.     The  only  authority 
to  flow  back  water  is  in  the  power  "  to  raise  the  dam  and 
water  works."    If  it  does  not  here  mean  the  pond,  there  is  no 
authority  to  raise  the  height  of  the  water ;  its  association 
'With  the   words  "water   works,"   here   inartificially   used, 
^vould  give  it  the  same  construction,  as  they  were  evidently 
brought  in  to  refer  to  the  water  above  the  dam.     The  last 
clause  of  the  sentence,  the  words  *'  to  raise  the  dam  to  a  cor- 
responding height,"  can  have  no  significance,  if  the  word  in 
the  first  clause  is  used  in  its  proper  sense  to  signify  the 
structure ;  but  the  other  construction  harmonizes  the  whole, 
and  gives  to  each  part  its  proper  eflFect.     "  A  corresponding 
teight"  does  not  mean  "  the  same  height,"  but  a  height  of 
the  dam  or  structure  that  will  raise  the  dam  or  water  to  the 
P'*escribed  height  at  the  one  hundred  and  ninety  chain  point. 
^^  the  dam  or  structure  was  raised  itself  to  the  prescribed 
^^ight,  it  must  necessarily  raise  the  level  of  the  water  at  the 
^ill  site,  more  than  two  miles  above  it,  higher  than  the 
^^tural  level  of  the  water  there,  and  throw  back  the  water 
^Pon  the  complainant.     As  the  act  provides  no  compensation 
^^^  this  injury,  and  would  therefore  be  clearly  against  the 
^^stitution,  independent  of  the  question  if  this  is  a  public 
^^^,  this  construction  will  not  be  given.     It  is  a  principle  of 
^^^struction,  that  if  an  act  admits  of  two  constructions,  one 
^^  which  will  render  it  unconstitutional  and  the  other  not, 
®^oh  construction  shall  be  given  to  it  as  will  make  it  in  ac- 
^^^^dance  with  the  constitution ;  for  it  must  be  presumed  that 
^^^  legislature  did  not  intend  to  violate  the  constitution. 

The  counsel  for  both  parties  very  properly  agree,  that  the 
^^tural  surface  of  the  water  means  the  surface  at  the  ordi- 
^^ry  height  of  the  water,  without  regard   to  freshets  or 
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droughts.  If  this  is  the  correct  construction  of  this  ac 
there  is  nothing  in  it  of  which  the  complainant  has  any  rig; 
to  complain  as  regards  his  mill  site.  The  defendants  do  n* 
in  their  answer,  claim  any  right  exceeding  that  constructic 
and  disclaim  all  intention  of  raising  their  dara  or  wa*^ 
works  higher  than  the  prescribed  height.  There  is  nothL 
in  the  proof  annexed  to  the  bill,  that  shows  any  intentioi^ 
raise  the  water  higher,  that  is  not  fully  met  by  these  deni  j 
in  the  answer.  If  the  defendants  at  any  time,  contrarj^ 
their  declared  intention,  attempt  to  raise  the  water  at  t 
complainant's  mill  site  higher  than  warranted  by  the  act, 
this  construction,  he  may  then  apply  for  an  injunction. 

The  grant  to  Nixon  does  not  amount  to  a  contract  on  I 
part,  that  he,  or  his  representatives,  will  not  raise  the  wat( 
higher  than  it  then  was,  as  ingeniously  contended  for  on  be 
half  of  the  defendants.  It  is  only  a  proviso,  or  rather,  wha; 
Lord  Coke  calls  a,  protestation^  the  exclusion  of  a  conclusion 
The  words  clearly  show  it.  **  Nothing,  however,  shall  hi 
construed  to  authorize"  raising  the  dam.  It  is  neither  a 
contract  nor  a  condition,  but  a  precaution,  providing  against 
any  extended  construction  of  the  grant. 

This  grant,  clearly,  with  this  proviso,  does  not  authuriz* 
raising  the  water  over  these  lands.  I  think  it  would  no 
without  the  proviso.  The  injury  complained  of  to  thes 
drowned  lands,  already  overflowed  by  consent  of  the  owners 
is,  that  the  water  will  be  raised  a  few  inches,  or  perhaps 
few  feet  upon  them  wiihout  the  consent  of  the  owner.  If  th 
act,  so  far  as  it  authorizes  the  overflowing  of  lands  withoi 
the  owner's  consent,  is  unconstitutional;  or  is  so  because  : 
does  not  provide  any  compensation  for  raising  higher  th 
water  on  lands  overflowed  by  the  |irst  dam ;  or  if 
sufficiently  appears  that  the  defendants  intend  to  raise  th 
water  without  first  making  compensation,  yet,  it  does  not  aj 
pear  to  me  to  be  a  proper  case  for  interference  by  prelim 
nary  injunction.  The  injury  is  not  great  or  irreparable;  o 
the  contrary,  it  is  so  small  as  to  be  hardly  appreciable 
There  is  a  class  of  cases  where  this  court  will  interfere  b^ 
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injuDction,  in  which  the  injury  is  neither  great  nor  irre- 
parable, and  this  case  approaches  very  near  that  class. 
Where  a  corporation  attempts  to  appropriate  and  enter  upon 
private  property  for  its  properly  authorized  uses,  without 
first  making  compensation,  as  required  by  the  constitution, 
this  court  will  always  prevent  the  ou^tihg  of  the  owner  j  they 
will  not  put  him  to  his  remedy  at  law,  against  the  Corpo- 
ration, but  will  protect  him  in  his  possession  until  the  com- 
pensation haa  been  paid.  But  in  this  Case  the  land  has  been 
taken,  and  is  in  the  possession  of  the  defendants.  The  com- 
plainant can  bring  an  action  at  law  foi"  his  damages,  and  to 
have  his  right  settled ;  and  the  question  is  a  proper  one  to  be 
settled  in  the  courts  of  law.  But  wherever  the  cause  may 
be  finally  settled,  this  is  not  a  proper  case  for  interference 

by  preliminary  injunction. 

The  injunction  must  be  denied. 


ShanJt  v8.  Jones. 


1-  A  pnrchaaer  at  a  sh^rifTs  ftale,  when  not  a  party  to  the  original  sui^, 
1'  beld  to  btf  made  a  party  by  the  purchase,  so  far  as  to  be  subject  to  the 
jurisdiction  of  the  courl  on  questions  arising  from  the  sale.  Upon  the  same 
pnnciple,  h^  may  be  held  to  have  a  standitig  in  court  sufficient  to  be 
beard  upon  the  subject  of  the  disposition  of  the  purchase  monoy.  while  still 
in  court,  when  part  h^  been  pilid  by  him,  and  he  claims  the  right  to  have 
»t  rejiored. 

*-  Where  a  party  has  become  the  purchaset*  at  a  sheriff's  sale,  at  the  re- 
<lQe8t  of  the  mortgagor,  and  hfls  paid  money  on  the  purchase,  he  cannot, 
^'•gsinsta  mortgagee  whose  claim  would  be  unsatisfied  if  the  money  so  paid 
**«  restored  to  him,  have  such  money  repaid,  on  the  ground  that  the 
mortgagor  misrepresented  the  amount  he  would  be  compelled  to  pay. 


'Riia  matter  Was  heard  on  an  application  for  an  order  to 
P^y  the  surplus  money  raised  by  the  sale  of  mortgaged 
premises,  to  Charles  A.  Foster,  one  of  the  defendants,  upon 
*od  in  part  satisfaction  of  a  mortgage  held  by  him,  claimed 
^^l>e  next  in  priority  to  the  mortgage  of  the  complainant. 
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Mr.  Schenckj  in  support  of  the  motion. 
Mr.  Leuppj  contra. 

The  Chancellor. 

The  real  controversy  iki  this  case,  is  between  the  defend 
ant,  Foster,  who  claims  that  he  holds  a  mortgage,  which  was 
an  encumbrance  on  the  property  sold,  next  in  priority  to  thai 
of  the  complainant,  and  Simeon  W.  PhillipS)  who  was  a  pur- 
chaser of  the  mortgaged  premises,  or  rather  a  substituted 
purchaser,  at  a  sale  had  by  the  sheriff,  which  was  not  carried 
out,  the  premises  having  been  afterwards  re-sold. 

A  purchaser  at  a  sheriflF's  sale,  when  hot  a  party  to  tht 
original  suit,  is  held  to  be  made  a  party  by  the  purchase,  sc 
far  as  to  be  subject  to  the  jurisdiction  of  the  court  on  ques- 
tions arising  from  the  sale.  Upon  the  same  principle,  h( 
may  be  held  to  have  a  standing  in  court  sufficient  to  behearc 
upon  the  subject  of  the  disposition  of  the  purchase  money 
while  still  in  court,  when  part  has  been  paid  by  him,  audb 
claims  the  right  to  have  it  restored. 

At  the  first  sale,  the  property  was  bid  off  by  the  defendan 
Jones,  the  mortgagor ;  the  price  was  $6000.  He  gave  th 
sheriff  his  check  upon  a  bank  in  New  York,  for  $600,  th 
ten  per  cent,  required  to  be  paid  by  the  terms  of  sale.  Shortl 
after  the  sale,  Phillips  and  Jones  came  to  the  sheriff,  ar 
both  stated  to  him  that  Phillips  had  agreed  to  take  the  pla- 
of  Jones  in  the  purchase,  and  Phillips  gave  to  the  sheriff  h 
check  for  $600,  in  the  place  of  Jones'  check,  which  the  sher 
gave  up  to  him.  The  sheriff  received  the  money  on  Philli| 
check.  Phillips  had  agreed  with  Jones  to  take  Jones'  pla 
in  the  purchase,  and  pay  ior  the  property  and  hold  it  1 
him,  under  the  understanding,  had  from  Jones,  that  all  t 
money  required  would  be  the  debt  of  the  complainant,  alx) 
$3300.  He  afterwards  found  that  it  would  be  necessarv 
pay  $6000,  the  whole  bid,  and  determined  not  to  comple 
the  purchase,  thinking  that  he  could  not  be  held  to  it,  as  I 
had  not  signed  any  article  to  bind  him.     He  sent  word  I 
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his  son  to  the  sheriff,  that  he  would  not  complete  the  pur- 
chaae,  and  that  the  sheriff  must  not  make  out  the  deed.  The 
sheriff  did,  however,  make  out  and  execute  the  deed,  but 
never  tendered  or  delivered  it  to  Phillips.  Ou  the  day  when 
the  consideration  was  to  be  paid,  Shann  met  at  the  sheriff's 
office  the  son  of  Phillips,  who  was  fully  authorized  to  act  for 
his  father  in  the  matter;  and  Shann,  being  disappointed  in 
not  receiving  any  money  and  being  desirous  of  receiving 
what  had  been  paid,  the  sheriff,  with  the  couvsent  of  Phillips, 
tfaroQgb  his  son,  paid  to  Shann  $500  of  that  money,  and 
retained  $100  of  it  for  the  costs  and  expenses  of  sale.  S.  B. 
Phillips,  the  son,  says  that  his  consent  was  given  in  writing, 
with  a  provision  that  he  should  be  repaid  the  money  out 
of  the  proceeds  of  the  next  sale.  Neither  Shann  nor  the  sheriff 
recollect  this  provision,  or  that  any  writing  was  given  for 
consent,  and  none  is  produced. 

The  sheriff  again  advertised  the  property,  and  at  the 
second  sale  it  sold  for  $4700.  Of  this,  about  $3300  was  re- 
quired to  satisfy  the  complainant,  and  the  excess,  even  with 
the  |600  paid  by  Phillips,  will  not  be  sufficient  to  pay  the 
mortgage  of  Foster.  Foster  claims  that  he  is  entitled  to 
have  the  $600  appropriated  to  pay  the  complainants  mort- 
gage, and  demands  of  the  sheriff  that  he  shall  so  appropriate 
it,  and  will  not  consent  that  it  be  returned  to  Phillips.  The 
question  submitted  to  and  argued  before  me,  and  which  it  is 
requested  by  counsel  on  both  sides,  that  I  shall  determine 
withoat  regard  to  the  form  in  which  it  is  brought  up,  is 
whether  under  these  circumstances,  Phillips  is  entitled  to 
have  the  money  repaid  him,  or  whether,  on  the  other  hand, 
Foster  has  a  right  to  have  it  appropriated  towards  the  pay- 
Dient  of  complainant  8  decree. 

The  ground  on  which  Phillips  claims  to  have  the  money 
^Pftid  is,  that  it  was  paid  under  a  mistake,  into  which  he 
^^led  by  Jones.  This  might  be  sufficient  ground  if  Jones 
^^  the  only  peu-ty  to  be  affected,  but  as  it  is,  the  real  loss 
^ould  be  to  Foster,  and  not  to  Jones  ;  Jones  in  no  event  can 
claim  any  of  this  surplus.     And  I  know  oi  no  principle  by 
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which  ady-one  can  be  called  upon  to  repay  money  on  accoui 
of  a  mistake  into  which  the  party  paying  it  was  led  by  h: 
own  negligence  or  by  a  third  person.  The  sheriff  gave  u 
the  check  of  Jodes^  and  all  claim  upon  Jones,  as  a  purchaser 
and  took  the  $600  of  Phillips,  in  lieu  of  it,  as  his  indemoit]! 
The  check  of  Jones  may  have  been  worthless  as  a  commercia 
security^  but  the  penal  consequences  of  the  representation 
made  by  him  to  the  sheriff  on  its  being  given,  if  untrue,  wer 
such  as  might  have  compelled  its  payment.  The  sherif 
after  putting  upon  the  property  the  expenses  of  the  sale,  ha 
no  right  to  take  a  worthless  check  for  the  per  centage,  or  t 
give  up  one  which  from  any  cause  might  be  good,  excej 
upon  adequate  consideration.  He  did  nothing  to  mislea 
Phillips,  who  entered  into  the  bargain  without  any  misrepr 
sentation  by  him.  The  money  was  used  by  the  sheriff  wit 
Phillips*  consent,  for  the  purpose  for  which  it  was  paid  i 
him.  And  even  if  I  were  satisfied  that  it  was  paid  with 
proviso  in  the  consent,  as  claimed,  that  would  only  neutra 
ize  the  effect  of  the  consent;  it  would  lay  no  ground  f' 
Phillips  to  claim  the  money,  stronger  than  he  would  ha 
had  without  any  consent. 

The  sheriff  was  willing  to  pay  back  the  $500,- if  the  part' 
in  interest  would  consent;  but  has  very  properly,  upon  th< 
request,  declined  to  pay  it  back,  and  submitted  the  queati 
to  the  court. 

The  sheriff  has  some  discretion,  with  regard  to  the  str 
enforcement  of  the  terms  of  sale.  It  was  so  held  in  t 
court,  in  Woodhull  v.  Neafi^,  1  Greens  C.  jR.  409.  In  tl 
case,  it  was  determined  that  he  was  not  bound,  at  the 
quest  of  the  defendant,  to  refuse  a  deed,  and  re-sell  the  pn 
erty  because  the  purchaser  did  hot  comply,  at  the  very  d; 
with  the  terms  df  the  sale.  But  that  case  only  allows  h 
to  dispense  with  time — an  immaterial  matter.  Neither  tl 
case,  nor  any  other  which  has  fallen  under  my  observati* 
holds  the  sheriff  authorized  to  release  the  purchaser  from  1 
purchase,  or  yield  any  substantial  right  affecting  the  < 
feudants.      It  would  be  a  great  wfong  to  the  defendants 
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a  sheriff  should,  at  his  option,  release  a  purchaser  from  a 
good  sale,  when  the  purchaser  could  hold  him  and  retain  his 
purchase,  when  made  at  half  the  value.  This  defendant, 
and  every  defendant  in  a  suit,  although  there  is  no  decree  in 
his  favor,  has  an  interest  in  the  property  sold,  and  in  having 
HQ  advantageous  sale ;  and  the  sheriff,  even  with  the  com- 
plaJQaot's  consent,  cannot  deprive  him  of  the  benefit  of  such 
sale.  Phillips  has  no  rights-  as  against  the  sheriff  or  Foster; 
and  the  sheriff  has  no  right  to  refund  this  money,  without 
Foster's  consent. 

This  $600  must  be  credited  on  the  amount  due  to  the  com- 
plainant. The  sheriff  must  pay  the  surplus  into  court;  and 
it  must,  by  an  order  in  this  suit,  be  referred  to  a  master, 
to  ascertain  and  report  as  between  the  defendants,  whether 
Foster  is  entitled  to  be  first  paid,  and  what  amount  is  due  on 
his  mortgage.  The  report  used  on  the  argument,  made  in 
another  suit,  cannot  be  used  in  this  for  that  purpose. 


CA.SES 


ADJUDOED  IV 


THE  COURT  OF  CHANCER 


OF  THE  STATE  OF  NEW  JERSEY. 


OCTOBER  TERM,  1868. 


Carlisle  and  others  vs.  Cooper. 

1.  The  coarts  of  this  state  have,  hy  analogy  to  the  statute  relating  to  tit 
to  other  real  property,  adopted  twenty  years  as  the  term  for  acquiring  a 
casement  hy  enjoyment.  The  adverse  enjoyment  mast  have  heen  co 
tinuous,  and  to  the  full  extent  for  the  whole  of  the  time. 

2.  In  case  of  a  dam,  the  easement  acquired  is  not  the  right  of  maintaini 
a  dam  or  structure  upon  the  land  of  the  party  himself,  hut  the  right  to  fl< 
back  the  water  on  the  land  of  his  neighbor.  His  neighbor  has  no  right 
action  for  the  mere  building  of  the  dam,  unless  it  throws  the  water  ha 
upon  his  land  ;  his  suffering  it  is  no  acquiescence  in  anything  from  wh 
a  grant  or  permission  can  be  presumed. 

3.  No  one  is  bound  to  measure  the  dam  of  an  adjoining  proprietor,  and  e 
ploy  an  engineer  to  calculate  whether,  if  kept  tight  and  full,  it  will  thr 
water  upon  him.  But  when  it  does  throw  water  upon  him,  if  he  pern 
it  for  twenty  years,  a  grant  will  be  presumed  ;  but  this  only  to  the  ext 
to  which  his  land  was  habitually  or  usually  overflowed. 

4.  The  rule  is  that  any  interruption  of  enjoyment  during  the  acquisiti 
of  an  easement,  that  is  within  the  twenty  years,  will  defeat  the  acqnisiti 
After  the  acquisition  is  complete,  no  interruption  or  cdssatioa,  except ; 
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twenty  years,  or  with  a  plain  intention  to  abandon,  will  destroy  the 
easement. 

5.  When  the  dam  is  a  permanent  stracture,  it  is  not  neeessary  that  the 
^ater  should  be  kept  constantly  in  it,  to  its  full  capacity  ;  nor  that  it 
should  be  always  kept  in  perfect  repair.  It  is  the  heiis;ht  of  the  water  as 
<>rdinarily  kept  in  the  dam,  when  kept  in  re(>air  as  dams  are  kept  for 
proti table  and  economical  use,  that  will  fix  the  height  acquired  by  pre- 
scription. If  a  dam  is  permitted  for  one  or  more  years  to  be  out  of  repair, 
oo  as  not  to  injure  the  land  above  it,  that  time  will  not  be  counted  in  the 
prescription  ;  the  prescription  is  interrupted,  and  must  commence  anew. 

^.  This  rule  must  apply  only  tosueh  dams  as  are  permanent,  and  to  such 
gates  and  movable  parts  as  are  constantly  used  and  kept  in  their  places  to 
raij<e  the  height  of  the  water.  Boards  or  gates  that  are  only  used  in  sea- 
*0Q$  of  low  water,  so  as  to  increase  the  water  in  a  mill  pond,  without 
^^erOowing  the  lands  above,  and  used  at  intervals  only,  cannot  gain  the 
''^ght  to  keep  the  dam  at  the  height  to  whieh  they  raise  it,  if  that  will 
^&ke  the  level  of  the  water  upoa  the  lands  of  the  upper  proprietor  higher 
^han  maintained  for  the  period  of  twenty  years. 

^-  When  an  easement  to  flow  water  is  claimed  by  adverse  eojoyment, 
^^e  whole  burthen  of  proof  is  on  the  claimant. 


This  cause  was  argued  upon  the  pleadings  and  proofs,  at  a 
^P^cial  term,  held  at  Morristown,  in  July,  1868.  The  facta 
^^   the  case  sufficiently  appear  in  the  opinion  of  the  Chan- 

-Jfr.  Pitney,  for  complainants. 

J!/r.  VanaUa  and  Mr.  Shipman,  for  defendant. 

The  Chancellob. 

The  object  of  this  suit  is  to  abate  an  injury  or  nuisance  in 
^^erflowing  the  lands  of  the  complainants,  by  back  water, 
Pensioned  by  the  dam  of  the  defendant;  also  to  ascertain 
^^d  settle  the  height  at  which  the  defendant  is  entitled  to 
Maintain  his  dam,  or  to  back  the  water  upon  the  land  of  the 
complainants. 

That  this  court  has  jurisdiction  for  both  these  objects,  was 
titled  in  a  decision  in  this  cause  upon  a  motion  to  dismiss 
^e  bill|  which  was,  by  consent  of  parties,  argued  and  de- 
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cided,  as  if  the  questioD  had  been  raised  apon  a  demurrer 
the  bill. 

The  evidence  has  been  prepared  with  great  care  and  la 
on  both  sides,  and  although  its  volume,  which  extends  to  nea 
two  thousand  printed  pages,  and  the  expense  of  taking 
may  seem  disproportionate  to  the  value  of  the  propertj 
controversy,  yet  most  of  it  has  a  direct  bearing  upon 
questions  in  controversy. 

The  bill  alleges  that  the  complainants,  as  devisees 
Thomas  M.  Carlisle,  deceased,  own  a  farm  in  the  townshi 
Chester,  in  the  county  of  Morris,  bounded  on  Black  n\ 
and  that  they  are  entitled  to  have  the  river  flow  along 
same  in  its  natural  and  accustomed  channel,  free  and  clea 
all  obstructions.  It  alleges  that  about  half  a  mile  below 
farm,  the  defendant  has  a  dam  across  the  river,  which,  pr 
to  the  year  1846,  in  no  wise  affected,  obstructed,  or  retarc 
the  flow  of  the  river,  at  any  point  along  complainants'  far 
to  their  knowledge  or  belief;  that  the  defendant,  in  18^ 
increased  the  height  of  his  dam  about  three  feet,  by  whi 
the  water  of  the  river  is  made  deeper  all  along  the  co 
])lainants'  farm,  and  parts  of  the  farm  overflowed  by  it.  1 
]»rayer  of  the  bill  is,  that  the  height  to  which  the  defends 
raised  his  dam  in  1846,  mav  be  ascertained  bv  the  cov 
and  that  the  defendant  may  be  compelled  to  reduce  the  d 
to  the  height  at  which  it  was  l>efore  1846,  and  concludes  v» 
the  usual  general  prayer  for  relief. 

The  defendant  admits,  and  the  evidence  shows,  that 
dam  of  the  defendant  flows  back  the  water  of  the  river  uj 
the  lands  of  the  complainants,  higher  than  it  would  flow 
the  natural  course  of  the  river;  and  he  places  his  defei 
upon  the  right  acquired  to  do  this  by  prescription,  or 
having  so  flowed  back  the  water  for  more  than  twenty  yea 
The  proof  shows  that  from  1852,  about  fourteen  years  bef< 
the  filing  of  the  bill,  the  dam,  and  water  in  it,  has  been  ma 
tained  at  the  height  maintained  by  the  defendant;  it  was 
maintained  by  movable  gates,  put  upon  the  mudsill  of  i 
tumbling  dam.     Before  1852,  the  tenants  who  occupied  t 
mill  varied  much  in  the  use  of  these  gates.   They  general 
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except  in  freshets,  when  to  do  so  was  dangerous,  kept  these 
gates  down,  and  raised  the  water  in  the  dam  to  the  height  of 
the  gates.  This  left  a  space  between  it  and  a  cap-piece 
above  it,  through  which  the  water  flowed.  Some  of  the 
tenants  used  boards,  or  false  gates,  which  were  put  on  the 
top  of  these  regular  gates,  at  times  when  the  water  was  low ; 
some,  at  times,  filled  up  the  whole  space,  and  made  the  water 
flow  over  the  cap-piece ;  others  did  not,  but  suflfered  the 
water  to  run  under  the  cap  piece.  There  is  also  evidence 
tending  to  show  that  at  some  time  within  the  twenty  years 
the  cap-piece  itself  was  away,  and  the  water  was  kept  back 
l>y  loose  boards  placed  on  the  mudsill,  against  pins  driven 
in  holes  bored  in  the  mudsill  for  that  purpose. 

The  question  then  arises,  whether,  by  such  use  of  a  dam 
for  more  than  twenty  years,  a  right  is  gained  by  prescrip- 
tion to  maintain  the  water  constantly  and  permanently,  as 
high  as  it  would  be  kept  by  a  tight  dam  at  the  height  of  this 
cap-piece;  or  whether  the  right  acquired  is  only  to  the 
height  of  the  regular  gates,  kept  up  constantly  and  regularly, 
except  during  freshets,  for  the  whole  of  the  twenty  years. 
These  lower  gates  may,  without  diflSculty,  be  considered  a 
l»artof  the  regular  and  fixed  dam,  and  twenty  years'  con- 
tinuous use  of  them  would  give  a  right  to  maintain  them, 
except  during  freshets  or  high  water. 

There  is  in  this  state,  no  statute  of  limitation  by  which  an 
casement  may  be  acquired ;  but  the  courts  have,  by  analogy 
^^  the  statute  relating  to  title  to  other  real  property,  adopted 
twenty  years  as  the  term  for  acquiring  an  easement  by  en- 
J^ynaent.  In  adopting  this  they  adopt  all  the  other  requi- 
^'tes  in  the  statute,  and  annexed  to  it  by  construction.  This 
^ould  require  that  the  adverse  enjoyment  must  have  been 
^^tinuous,  and  to  the  full  extent  lor  the  whole  of  the  time. 
The  possession  or  enjoyment  of  part,  with  a  claim  to  the 
^^'ole,  is  not  sufficient.  It  is  not  suflScient  that  a  person 
entering  upon  lands,  has  entered  more  than  twenty  years 
*8o,  it  there  have  been  one  or  two  years  in  which  he  has  had 
^^  possession  within  the  twenty  years.     The  possession  must 
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b3  coQtiuued.    The  sacnB  rule  muat  apply  to  the  acqaisitio 
of  easements. 

In  case  of  a  dam,  the  easement  acquired  is  not  the  rigl 
of  maintaining  a  dam  or  structure  upon  the  land  of  the  part 
himself,  but  the  right  to  flow  back  the  water  on  the  landi 
his  neighbor.  He  may  build  on  his  own  land  a  dam  of  ao 
height,  provided  it  flows  back  no  water.  His  neighbor  hi 
no  right  of  action  ;  his  suffering  it  is  no  acquiescence  in  ac 
thing  from  which  a  grant  or  permission  can  be  presume* 
And  the  prescription,  to  be  valid,  must  be  to  flow  back  tl 
water,  by  having  done  so  for  twenty  years.  No  one  is  bout 
to  measure  the  dam  of  the  adjoining  proprietor,  and  empk 
an  engineer  to  calculate  whether,  if  kept  tight  and  full, 
will  throw  water  upon  him.  But  when  it  does  throw  wat< 
upon  him,  if  he  permits  it  for  twenty  years,  a  grant  will  I 
presumed ;  but  this  only  to  the  extent  to  which  his  lai 
was  habitually  or  usually  flowed. 

This  principle  is  founded  on  the  reason  upon  which  t 
prescription  lor  easements  is  based,  and  is  sustained  by  t 
weight  of  authorities;  although  some  opinions  and  decisic 
are  found  to  the  contrary,  making  the  height  at  which  adi 
was  built,  and  kept  for  twenty  years,  the  measure  of  the  t 
tent,  although  it  had  not  been  kept  or  used  so  as  to  bfl 
water  on  the  adjoining  lands. 

The  Supreme  Court  of  New  York,  in  the  case  of  Stiles 
Hooker,  7  Cow.  266,  hold  that  it  is  the  height  of  the  wat 
not  of  the  dam,  which  gains  the  right  by  prescription. 
Mertz  V.  Dornej/f  1  (Jasey  619,  the  Supreme  Court  of  Per 
sylvania  hold  the  same  doctrine.  In  Connecticut,  in  Brar^ 
v.  Doane,  17  Conn,  402  and  18  Conn,  233,  the  court  a«lopts 
In  the  opinion  in  the  Court  of  Errors  in  this  stat^,  in  Cbo/ 
v.  Carlisle^  2  C  E,  Green,  626,  it  is  declared  that  the  acqi 
escence  to  bind  must  be  acquiescence  in  the  flowing  of  t 
water,  and  not  in  raising  of  the  dam. 

In  Monmouthshire  Canal  Co,  v.  Harford,  1  Cromp,  M. 
R.  614,  the  English  Court  of  Exchequer  hold  that  the  e 
joyment  must  be  continued  and  uninterrupted;  that  if  th 
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bad  enjoyed  for  one  week,  and  not  for  the  next,  and  so 
on  alternately,  their  plea  would  not  be  proved.  In  Pol- 
hrd  V.  Barnes,  2  Ouah.  191,  the  judge,  on  the  trial,  had 
charged  that  in  a  claim  of  an  easement  to  pile  logs  on  an- 
others  land,  an  omission  to  pile  for  one  or  more  years,  with- 
out intention  to  abandon  the  claim,  would  not  prevent  the 
acquiring  title  by  prescription ;  but  the  Supreme  Court  sus- 
tained the  exception,  and  declared  that  whatever  affects  the 
continaity  of  enjoyment  of  an  easement,  as  a  cessation  to  en- 
joy it,  destroys  the  effect  of  the  previous  user. 

In  Dana  v.  Valentine,  5  Mete,  13,  the  court,  on  the  other 
hand,  held  that  omission,  for  two  years  in  the  twenty,  to  ex- 
ercise an  offensive  trade,  did  not  prevent  the  title  by  pre- 
scription. The  opinion  is  placed  on  the  ground  that  there 
was  no  evidence  of  the  intention  to  abandon  ;  it  is  a  clear 
iniBapplication  of  the  doctrine  that  after  a  right  is  acquired 
hy  prescription  it  will  not  revert  by  non  user,  except  with 
intention  to  abandon,  and  the  authorities  relied  on  are  only 
on  that  point.  The  rule  is  that  any  interruption  of  enjoy- 
ment during  the  acquisition  of  an  easement,  that  is  within 
twenty  years,  will  defeat  the  acquisition  ;  after  the  acquisition 
is  complete,  no  interruption  or  cessation,  except  for  twenty 
years,  or  with  a  plain  intention  to  abandon,  will  destroy  the 
easement. 

Again,  in  CoweU  v.  Thayer,  5  Meic,  253,  it  is  held  that 
the  efficient  height  of  the  dam,  at  which  it  has  been  kept  for 
the  twenty  years,  will  determine  the  height  at  which  the  water 
^ay  be  kept.  This  decision  is  approved  of  in  Bay  v. 
^Iftcher,  12  Oush.  208,  with  some  modifications,  the  court 
nolding  that  it  was  not  the  actual  height  of  the  dam,  but  its 
efficient  height,  according  to  its  structure  and  operation  to 
Maintain  the  height  of  the  water  when  in  repair  and  good 
order,  that  regulates  the  prescriptive  right. 

Bntin  Massachusetts,  the  law  regulating  dams  and  the 
^^very  of  damages,  depends,  to  a  certain  extent,  upon  their 
P^liar  statutes.  These  permit  any  land  owner  to  erect  a 
^1  throwing  back  water  upon  the  proprietor  above,  and 
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the  damages  are  ascertained  and  assessed  by  a  jury,  ii 
panneled  for  that  purpose ;  and  the  courts  may  well  presume 
that  the  damages  were  assessed  on  the  basis  of  the  overflow 
by  the  efficient  height  of  the  dam,  if  kept  up  and  in  goodr^ 
pair.  The  right  to  overflow  is  not  then  acquired  by  pr^ 
scription,  but  it  is  a  defence  to  any  greater  damages  th»-i 
those  occasioned  by  the  dam  as  originally  constructed. 

So  in  England,  in  Carr  v.  Foster,  3  Ad.  4-  El.  (iV.  &)55  ^ 
the  Court  of  Queen's  Bench  held  that  omission  to  use  cotX^ 
mon  of  pasture  for  two  years  would  not  prevent  title  ho^ 
accruing  by  prescription.  But  that  was  under  Lord  Tent©^ 
den's  act,  2  and  3  WiU.  IV.,  ch.  71,  which  provides  thatO' 
interruption,  except  acquiesced  in  for  one  year  afternotice  o 
the  interruption  and  by  whom  made,  shall  prevent  title  froO 
accruing  by  prescription. 

The  whole  object  of  requiring  twenty  years  instead  of  si^ 
or  two  for  acquiring  title  to  lands  by  possession,  and  to  ease- 
ments by  enjoyment,  will  be  frustrated  if  the  title  can  bM 
gained  by  enjoyment  at  intervals  during  the  twenty  years 
intermitted  without  any  evidence  of  intention  to  abandota 
And  in  no  case  is  it  permitted  to  annex  the  possession  c: 
lands,  or  the  enjoyment  of  an  easement  at  one  time,  wit. 
such  possession  or  enjoyment  at  another  time,  so  as  to  male 
up  the  twenty  years.  In  states  where  eflfect  is  given  "^ 
the  enactment,  that  the  time  during  which  disabilities  exi^ 
shall  not  be  computed  as  part  of  the  period  of  limitation ^ 
the  period  of  intervening  disability  is  deducted  from  the  ter"J 
of  continuous  enjoyment,  and  the  residue  counted.  That  ii 
terruption  is  not  to  the  continuity  of  the  enjoyment,  but  c 
the  operation  of  the  adverse  possession. 

When  the  dam  is  a  permanent  structure,  it  is  not  neces- 
sary that  the  water  should  be  kept  constantly  in  it,  to  its  fuJi 
capacity  ;  the  daily  use  of  the  water  will  vary  its  heigit- 
Nor  is  it  necessary  that  it  should  be  always  kept  in  perfect 
repair  ;  but  it  is  the  height  of  the  water  as  ordinarily  anH 
usually  kept  in  the  dam,  when  kept  in  repair  as  dams  are 
kept  for  profi^ble  and  economical  use,   that  will  fix  the 
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leight  acquired  by  prescriptioa.  If  a  dam  is  permitted  for 
me  or  more  years  to  be  out  of  repair,  so  as  not  to  injure  the 
and  above  it,  that  time  will  not  be  counted  in  the  prescrip- 
ion;  the  prescription  is  interrupted,  and  must  commence 
inew. 

This  rule  must  apply  only  to  such  dams  as  are  permanent  J 
.nd  to  such  gates  and  movable  parts  as  are  constantly  used 
.nd  kept  in  their  plades  to  raise  the  height  of  the  water. 
Joards  or  gates  that  are  only  used  in  seasons  df  low  water, 
o  as  to  increase  the  water  in  the  mill  pond,  without  over- 
lowing  the  lands  above,  and  used  at  intervals  only,  cannot 
jain  the  right  to  keep  the  dam  at  the  height  to  which  they 
aise  it,  if  that  will  makel  the  level  of  the  water  upon  the 
inds  of  the  upper  proprietor  higher  than  nrtaintained  for  the 
eriod  of  twenty  years.  Such  boards  may  be  used  for 
venty  years  with  such  CJlre  and  judgment  as  to  do  no  injury 
)  the  lands  abovd,  and  when  permanently  added  to  the  dam 
38troy  them.     Mardy  v.  Shuttz,  29  N,  JK  JR,  346. 

These  rules  .thus  fixed,  will  much  facilitate  and  simplify 
le  labor  of  examining  the  mass  of  evidence  in  this  cause. 

The  answer  of  the  defendant  admits  that  at  the  time  of 
ling  the  bill  in  this  case,  September  17th,  1866,  the  dam 
'as  higher  than  he  had  a  right  td  maintain  it,  by  nine  inches, 
'hich  it  states  was  the  height  that  it  was  raised  in  1846 ; 
nd  it  further  states  that  between  ^he  filing  of  the  bill  and 
nswer,  and  on  the  23d  day  of  November,  1866,  the  de- 
endanc  reduced  the  height  of  the  dam  nine  inches,  so  that 
t  is  now  of  the  same  height  as  it  was  before  it  was  rai8<'d  in 
846.  So  the  question  is,  whether  the  defendant  is  entitled  to 
aaintain  the  dam  at  this  reduced  height. 

The  burthen  of  proof  in  this  case  lies  on  the  defendant?. 
The  complainants,  as  owners  of  the  fee  of  the  lauds  above, 
iave  clearly  the  right  to  have  the  river  kept  at  its  natural 
leight,  and  in  its  natural  channel  along  their  land,  unie.^s 
he  defendant  can  show,  by  grant  or  prescription,  a  right  to 
low  back  at  a  greater  height. 

The  dam  was  erected  on  the  site  of  an  ancient  dam,  in 
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1827,  by  Nathan  Cooper,  the  uncle  of  the  defendant,  who  de- 
vised it  to  the  defendant,  at  his  death,  in  1834.    The  de- 
fendant contends  that  the  dam  erected  in  1827,  with  an  ad- 
dition put  upon  the  tumbling  dam,  in  1828  or  1829,  was 
substantially  the  same  that  it  now  is.     All  agree  that  the 
height  of  the  water  in  the  pond  and  in  the  river  along  the 
complainants'  farm,  is  regulated  by  the  tumbling  dam.    This 
consists,  as  it  is  since  reduced,  of  a  stone  wall  and  a  piece  of 
timber  about  thirty-six  feet  long,  lying  on  the  stone-work, 
called  the  mudsill,  with   a  cap-piece  above  it,  supported  by 
five  posts,  one  foot  long.  This  intervening  space  is  now  filled     ' 
up  at  the  ends  by  solid  planking,  and  in  the  middle,  for 
twenty-four  feet,  by  movable  gates,  filling  the  whole  space; 
these  are  usually  kept  down,  except  in  ft*eshets  or  extraordi- 
nary high  water,  when  they  are  raised  to  allow  the  water  to 
run  oflf  more  rapidly. 

"The  alterations  made  in  the  dam  in  November,  1846,  wer*3 
within  twenty  years  before  the  commencement  of  this  suit, 
and  this  makes  it  necessary,  in  order  to  maintain  title  b5 
prescription,  that  the  defendant  should  show  user  before  th^*-^ 
change. 

I'he  main  controversy  upon  the  facts  is,  as  to  the  extex^^ 
of  that  change,  and  the  use  of  the  dam  before  it. 

The  complainants  contend,  that  at  that  change  the  rau^^' 
sill  was  raised  nine  inches  higher  than  it  was  before,  at*" 
that,  by  the  superstructure  placed  upon  it,  consisting  of  fo^^^ 
twenty-one  inches  high,  and  a  cap-piece  nine  inches  thiokj 
and  the  boards  which  were  afterwards  fixed  so  as  to  fill  tl*^ 
space  below  the  cap-piece,  the  height  of  the  dam  was  rai&^^ 
some  three  feet  higher  than  before,  and  remains  now,  at't^^ 
the  reduction  in  18G6,  two  feet  three  inches  higher  than  ^^ 
should  be ;  or,  even  if  a  right  was  acquired  by  the  use  of  giites 
on  the  old  mudsill  between  1827  and  1846,  of  eight  or  ten 
inches  wide,  that  the  height  is  more  than  twenty  inches  al»ove 
what  it  should  be. 

The  defendant  contends,  that  the  present  mudsill,  which 
he  admits  was  placed  there  in  1846,  is  of  the  same  height  ii^ 
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le  one  which  had  been  there  from  1827,  and  that  the  cap- 
i^ce  and  superstructure  is,  since  reduced  in  1866,  of  the 
^nie  height  as  the  like  superstructure  which  was  placed  there 
*  1828  or  1829,  and  maintained  until  1846;  and  that  ever 
nce  it  was  placed  there,  gates  of  nine  or  ten  inches  wide 
^ve  been  placed  upon  the  sill,  and  loose  boards,  or  flush 
^a^xds,  have  been  used  by  the  occupants  of  the  mill  at  their 
insure,  to  fill  up  the  interval  between  the  gate  and  the 
''I^,  so  as  to  make  the  top  of  the  cap  the  real  height  of 
dam. 
Ihere  is  much  conflict  of  evidence  as  to  the  fact  of  raising 
mudsill  in  1846.     The  defendant,  by  John  Vandoren, 
^^  millwright  who  built  the  dam  in  1827,  and  re-built  it  in 
^46,  by  Peter  H.  Stryker,  a  carpenter  who  helped  re-build 
^e  dam,  and  place  and  frame  the  sill  and  superstructure, 
tid  by  John  0.  Crater,  who  was  present,  and,  with  Vandoren 
tid  Stryker,  actually  laid  the  sill  in  its  place,  gives  direct 
evidence  that  it  was  not  raised,  but  put  in  the  position  of  the 
>ld  sill.     Defendant  himself,  who  had  owned  the  mill  for 
twelve  years,  and  known  it  for  twenty  years,  and  who  was 
there  from  time  to  time  while  the  dam  was  being  re-built  in 
1846,  testifies  that  it  was  not  raised.     They  testify,  further, 
that  the  first  mudsill  was  kept  in  its  place  by  rafters  dove- 
tailed into  notches  on  top  of  it,  and  extending  for  their  full 
length  of  twenty-five  feet  up  stream,  with  an  inclination 
downwards,  and  which  were  covered  with  plank  and  gravel, 
so  that  they  could  not  have  been  raised,  and  that  the  present 
sill  was  inserted  under  them,  and  that  some  stones  below, 
which  had  to  be  removed  for  the  purpose,  were  replaced  by 
others  put  in  to  support  the  sill,  but  at  no  greater  height. 

On  the  other  hand,  for  the  complainants,  J.  R.  Axtell,  the 
mason  who  placed  theetones  under  the  sill,  James  H.  Douglas, 
the  tenant  or  miller  who  operated  the  mill  at  the  time,  his 
father,  David  A.  Douglas,  and  his  brother,  Isaac  P.  Douglas, 
who  were  all  present  and  saw  the  new  sill  placed,  testify 
that  it  was  put  higher  than  the  old  sill  by  its  own  thickness 
of  nine  inches^  The  number  of  the  witnesses  is  equal  oa 
Vol.  IV.  z 
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each  side ;  their  opportunity  for  knowing  the  facts  is  6({iial ; 
and,  for  aught  that  appears,  their  credibility  and  intellige&ca 
are  equal.    The  men  who  were  operating  the  mill,  and  were 
to  gain  by  raising  the  dam,  would  be  as  apt  to  notice  and 
remember  the  fact  of  raising  it,  as  the  workmen  whose  in* 
terest  in  it  ended  with  the  dav's  labor.    The  rafters  fixed  in 
the  earth  are  evidence  of  another  kind.     The  memory  of 
any  one,  as  to  the  manner  of  doing  what  was  of  no  particalar 
interest  to  him,  at  the  end  6f  twenty  years,  is  very  unreliable. 
Few  of  us,  when  we  revert  to  matters  of  a  business  nature, 
transacted,  or  witnessed  by  ourselves  twenty  years  ago,  can 
state  particulars  with  cotifidence  or  accuracy,  to  our  own 
satisfaction,  without  memoranda  to  rely  on.     But  a  fixed 
monument  like  these  rafters  which  seem  almost  immovable, 
are  entitled  to  reliance. 

But  the  complainants  adduce  evidence  by  soundings,  tend* 
ing  to  show  that  these  rafters  afe  not  twenty-five  feet  longi 
but  only  extend  a  few  feet  from  the  cap-piece,  and  that  tb^ 
planking  extends  only  part  of  the  way,  and  that  beyond  i^ 
the  earth  and  loose  stone,  between  atid  upon  the  rafter^t 
would  be  no  serious  impediment^  if  the  plank  were  remove^) 
as  they  were  in  1846,  to  raising  each  One  separately,  so  ^^ 
to  admit  the  sill  under  it.     The  defendant  was  asked,  bo^ 
refused  to  let  down  the  water,  and  permit  the  coroplainan  t^ 
to  dig  and  see  whether  these  rafters  extended  twenty  o^ 
twenty-five  feet  from  the  sill,  or  so  fal*  as  to  be  proof  th^ 
the  sill  could  not  have  been  raised.     The  defendant  was  a«^^ 
bound  to  do  this;  he  was  not  bound  to  furnish  evidence  for  tb^ 
complainants,  nor  should  his  refusal  have  any  effect  agaiiim^^ 
him  in  the  case  except  as  to  this  evidence.     But  it  mu^^ 
suggest  great  doubt  as  to  the  weight  of  that.     Both  parti  ^^ 
have,  without  regard  to  trouble  or  expensCj  furnished  evi- 
dence upon  parts  of  the  case  far  less  important  than  thi^» 
and  it  would  seem  to  raise  a  doubt  as  to  the  confidence  o^ 
the  defendant  in  this  importabt  testimony^  that  he  was  vot 
willing,  after  the  proof  given  by  the  complainants  as  to  these 
ratters,  to  pt  rmit  them,  at  their  oWn  expense,  to  show  tbd 
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th.  It  does  not  destroy  the  value  of  this  evidence,  but, 
my  mind,  much  weakens  it. 

There  are  again  other  matters  to  support  the  witnesses  of 
»  complainants.  The  theory  of  the  complainants  and  their 
-nesses  is,  that  the  space  between  the  first  mudsill  and 
>-pieoe  of  1827  and  1828,  was  about  two  and  a  half  feet; 
tt  less  than  half  of  it  was  occupied  by  the  permanent  gates, 
i  that  the  interval  between  the  gates  and  the  cap-piece 
B  open,  except  where  occupied  by  narrow,  loose  boards, 
ach  were  occasionally  put  on ;  and  that,  where  the  mud- 
L  was  raised  in  1846,  this  space  was  reduced  to  twenty-one 
^hes.  The  defendant's  theory  is,  that  the  mudsill  and 
perstructure  of  1827  and  1828,  were,  as  to  height,  the 
tne  as  now,  and  that  the  only  alteration  in  height  in  1846, 
ks  raising  the  cap-piece,  by  making  the  posts  nine  inches 
iger. 

A  number  of  witnesses  for  the  complainants,  who  had  op- 
rtunity  of  knowing,  state  that  the  distance  between  the 
I  sill  and  cap-piece  was  from  two  and  a  half  to  three  feet, 
d  the  opening  above  the  gates  from  one  to  two  feet.  On  the 
'endant's  theory,  the  distance  was  then,  as  now,  one  foot, 
i  the  opening  was  not  more  than  three  inches.  The  dif- 
ence  between  these  is  so  great  and  obvious,  that  I  can 
rdly  conceive  that  any  witness  could  make  this  mistake, 
ttle  reliance  is  to  be  placed  upon  the  recollection  or  estimate 
feet  or  inches  by  witnesses,  but  the  impression  made  by  an 
ening  so  narrow  as  three  inches  in  a  heavy  superstructure 
:e  this,  is  so  different  from  that  presented  by  a  space  of 
e  or  two  feet,  that  few  would  confound  them.  Yet  this 
ly  seem  possible,  if  we  suppose  that  it  is  the  recollection 
the  relative  width  of  the  opening  to  the  wbole  space, 
lich  guides  the  witnesses;  a  mistake  as  to  the  whole  space 
i  seeming  so  absurd. 

Again  :  if  the  raise  made  in  1846,  was  only  to  be  of  the 
p-piece,  which  could  be  used  or  not,  at  the  ple^gisure  of 
K)per,  as  he  could  arrange  with  T.  M.  Carlisle,  it  sieems 
range  that  he  would  not  be  willing  to  make  that  withoi^t 
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several  messages  to  Carlisle,  to  find  out  if  he  could  buy  tl 
right.  He  need  have  made  no  negotiation  until  1852,  wb< 
the  raise  seems  for  the  first  to  have  been  effectually  mad 
If  the  sill  was  to  be  raised,  which,  in  high  water  would  rai 
the  level  of  the  stream,  and  could  not  be  lowered,  the 
would  be  an  object  in  making  the  bargain  before  doing  t 
work. 

These  considerations  leave  great  doubt  as  to  the  effect 
be  given  to  the  evidence  on  this  point,  even  as  against  t 
inference  to  be  derived  from  the  rafters.  But,  on  the  who 
especially  as  the  presumption  of  fact  would  be  that  the  e 
was  put  in  the  same  place,  I  yield  my  convictions  to  t 
force  of  the  evidence  of  the  defendant,  and  come  to  the  cc 
elusion  the  present  sill  is  where  that  of  1827  was  placed. 

But,  according  to  the  principles  of  law  above  stated,  whi 
must  guide  us,  it  is  not  suflBcient  to  show  that  the  cap-pi< 
of  1828  was  elevated  twelve  inches  above  the  sill  so  that  i 
water  oould  be  raised  to  its  top;  but  it  must  appear  thai 
was  used  for  that  purpose,  and  that  the  water  above  it  v 
raised  to  the  height  now  contended  as  lawful,  for  twer 
years  continuously,  or  the  prescription  must  fail.  If 
water,  generally,  was  only  raised  to  a  point  below  the  c 
or  if  for  one  or  more  years  during  the  twenty  years,  the 
and  gates  were  both  away,  and  the  water  ran  over  the  i 
the  prescription  cannot  be  maintained.  If  the  gates  w 
regularly  raised  in  high  water,  it  would  not  defeat  the  j 
scription ;  it  would  only  qualify  it,  and  give  the  right,  sub; 
to  their  being  raised  in  high  water.  If,  by  accident  or  ot 
cause,  they  were  temporarily  out  of  repair,  and  again 
placed  with  usual  promptness,  showing  the  design  to  k 
them  up  continuously,  it  would  not  defeat  the  prescript 

And,  in  this  matter  of  proof  of  use,  and  the  extent  of  i 
so  as  to  acquire  the  right,  the  burthen  of  proof  is  leg 
and  properly  on  the  defendant.     He  is  seeking,  without  ( 
sideration  of  any  kind,  to  appropriate  property  clearly 
longing  to  another,  and  to  acquire  title  by  a  law  which 
designed  to  quiet  just  title,  and  must,  therefore,  show  h 
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Self  within  the  provisions  of  that  law.  Courts  should  have 
^o  prejudice  against  statutes  for  limitation  of  actions.  They 
*^e  wise  and  beneficial  laws,  founded  op  principle,  and  with- 
out doubt  more  often  protect  tbao  defeat  right,  and  full  efiect 
should  be  given  to  their  provisions.  But  the  burthen  of 
P^oof  of  title  by  possession  against  tb^e  former  owner  should 
^  held  strictly  upon  the  claimant. 

In  this  case,  to  show  that  be  has  right  to  raise  the  water 
^  the  top  of  this  cap-piece,  or  for  apy  distance  above  the  sill, 
*'l^^  defendant  must  show  twenty  years  {continued  use  to  such 
'^^ight.  The  evidence  need  pot  be  direct  or  positive ;  it  may 
^^^  circumstantial,  or  any  kind  of  evidepce  that  will  convince 
^He  court. 

The  evidence  op  part  of  the  defendant  consists,  and  must 

^^nsist,  mainly,  in  direct  proof  that  gates  and  boards  were 

t> laced  and  kept  up  to  a  certain  height  over  the  sill ;  that,  on 

T^art  of  the  complainants,  of  proof  as  to  the  gates  and  boards, 

^nd,  in  part,  as  to  tha  jsiiuation  of  the  river  and  objects  on 

Xhe  pond  and  river  above  the  dam,  tending  to  show  that  the 

dam  could  not  have  been  kept  at  the  height  claimed. 

Before  the  raising  of  the  dam  in  1846,  which  is  ap  impor- 
tant period  in  the  <j[uestion,  there  is  little  evidepce  on  part 
of  the  defendant^  except  as  to  the  height  of  the  top  of  the 
permanent  gates.  There  is  evidence  as  to  loose  boards, 
which  may  be  called  flush  boards,  sometimes  put  on  by  the 
tenants  when  the  water  was  low,,  or  in  dry  times,  but  tliere 
is  no  proof  whatever  as  to  the  regularity  or  manner  of  their 
use,  or  that  they  were  ever  used,  except  when  the  water  was 
low,  and  when  their  use  would  not  raise  the  water  at  com- 
plainants' lipe  higher  than  it  might  lawfully  be.  The 
measurements  and  observations  of  Stout  Carey  and  others, 
clearly  show  that,  by  the  use  of  these  boards,  the  water  at 
the  dam  might  be  raised  to  the  top  of  the  cap-piece  from  a 
foot  below,  and  onlv  raise  the  water  in  the  stream  above  a 
fraction  of  an  inch,  although  this  was  not  generally  the  effect 
of  the  use  of  them.  The  only  proof  of  the  water  being  per- 
manently raised  above  the  regular  gates  first  put  in,  is  the 

z* 
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evidence  of  Vandoren,  who  made  the  gates,  both  in  1821 
and  in  1846,  and  who  says  that  sometime  after  he  made  tb 
gates,  in  1828,  of  nine  inches  high,  he  saw  that  they  hai 
been  made  wider,  so  as  to  lap  on  the  cap-piece,  and  mad 
the  water  flow  over  it.  This  is  so  exactly  like  what  is  showi 
by  several  witnesses  on  both  sides  to  have  been  done  in  185 
or  1853,  to  the  gates  he  put  there  in  1846,  and  is  so  entirel 
inconsistent  with  the  testimony  of  a  number  of  witnesses,  wh 
would  more  probably  notice  and  recollect  as  to  the  gates  ( 
1828,  and  whose  evidence  cannot  be  disregarded,  that  it 
easy  and  natural  to  suppose  that  Vandoren  has  mistaken  th 
time,  and  refers  to  the  addition  made  to  the  gates  of  184( 
The  additions  were  not  made  by  him,  but  were  only  observe 
casuaHy  in  passing  the  dam. 

Vandoren  says  that  the  permanent  or  solid  gates  made  t 
him  in  1828,  were  nine  inches  wide ;  the  defendant  says  the 
were  nine  or  ten  inches  wide.    Both  say  that  flush  boari 
were  provided  for  the  tenants  to  put  on  the  gates  when  tl 
water  was  low.    Both  knew  that  they  were  sometimes  use 
They  give  no  particulars  as  to  the  use.     The  defendant, 
his  answer,  where  he  was  not  confied  to  answering  accordir 
to  his  knowledge,  but  could  state  the  fact  according  to  h 
information  and  belief,  contents  himself  with  saying,  th 
since  1846  the  water  has  been  kept  up  so  as  to  run  over  t! 
tumble  a  considerable  part  of  the  time,  and  says  nothing 
to  the  water  or  gates  on  the  old  dam.    And  Crater  says,  th 
before  1846,  he  saw  water  run  over  cap-piece  a  number 
times,  but  that  the  gates  in  old  dam  did  not  go  up  to  cap-piec 

The  new  gates,  after  1846,  Stryker  says,  did  not  reach  tl 
cap-piece  by  three  inches,  and  Vandoren  says,  he  thini 
were  about  seventeen  inches  wide,  or  about  four  inches  belo\ 
This  shows  that,  until  1852,  there  was  no  use,  except  by  flus 
boards,  that  would  reach  within  three  or  four  inches  of  tb 
top  of  present  cap-piece. 

Except  to  the  height  of  the  permanent  gates  of  1828  an 
1846,  respectively,  the  complainants  fail  to  show  any  cor 
tinued  maintaining  of  the  dam  or  the  height  of  water  abov 
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file  sill,  or  any  continued  use  of  flush-gates,  or  any  regular 
intermitted  use,  by  which  a  qualified  right  might  be  gained. 
On  the  other  hand,  the  evidence  of  the  persons  who  were 
tenants  of  the  mill,  and  daily  used  the  water  and  the  dam, 
show  that  there  was  no  such  continued  or  regular  use  of  any- 
thing, except  the  permanent  gates.  The  evidence  of  the 
occupants  of  the  mill  from  1834  to  1863,  with  a  short  in- 
terval, is  in  the  case. 

David  WoodruflF,  who  occupied  the  mill  from  1833  to  1839, 
testifies  that  in  that  time  no  loose  boards  or  other  contri- 
vance, was  used  to  raise  the  water  higher  than  the  gates, 
that  the  space  between  sill  and  cap  was  two  and  a  half  or 
three  feet,  and  that  the  gate  occupied  twelve  or  fifteen  inches 
of  this  space.     On  the  assumption  that  he  is  mistaken  as  to 
space,  and  that  his  relative  proportion  only  must  be  taken, 
the  gates  must  be  assumed  as  about  seven  inches  high.  Elias 
Dorland,  who  was  employed  by  him  frequently,  during  three 
years  of  this  time,  in  the  mill,  says,  there  was  nothing  that 
li«  knew  of  to  raise  the  water  higher  than  the  upper  edge  of 
^he  gates. 

George  D.  Emmons,  occupied  the  mill  after  Woodruff,  from 
1839  till  1843.  He  says,  that  he  sometimes  in  diy  times 
put  boards  on  the  gates,  boards  six  inches  wide,  and  these 
did  not  come  within  three  inches  of  the  cap.  He  says  the 
gHtes,  he  thinks,  were  fifteen  inches  wide,  which,  with  nine 
inches  above  them  to  cap,  would  make  the  space  between 
sill  and  cap  twenty-four  inches  at  least.  This  is  inconsistent 
^ith  defendant's  theory,  which  I  adopted  as  to  raising  of  the 
S'll;  taking  his  proportion  as  correct,  the  gates  would  be 
^ven  and  a  half  inches  high.  He  says,  the  boards  were  not 
on  one  fourth  of  the  time,  and  for  one  whole  season,  were 
not  on  at  all.  He  says,  he  did  not  use  the  fifteen  inch  gates 
niQch  more  than  half  the  time ;  that  the  boards  never  closed 
^lie  space  up  to  the  cap-piece ;  and  he  has  no  recollection  of 
^ing  the  water  up  to  the  cap-piece.  He  thinks  he  did 
get  the  water  to  the  top  of  these  flush  boards,  but  it  was 
Very  seldom.  He  was  called  as  a  witness  by  the  defendant. 
Samuel  D.  Emhions,  a  brother  of  George,  who  workeJ  for 
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him  at  the  mill  for  two  years,  between  1839  aad  1843,  ss= 
when  he  was  there,  the  gates  were  held  up  by  pins  in 
sill ;  that  the  frame  work,  that  had  been  there  at  first  on 
top,  had  rotted  away ;  that  the  gates  were  eight  inches  w  i 
and  he  recollects  of  nothing  except  these  boards. 

Simon  V.  Emmons,  another  brother  of  George,  lived 
the  mill  with  him  in  1840,  and  lived  in  the  neighborhood 
1843  and  1844;  he  used  to  tiike  the  boards  off  the  tuml 
dam.  He  says  they  were  between  six  and  ten  inches  wi 
and  rested  on  the  sill  supported  by  pins;  that  there  was 
cap-piece  there,  but  there  was  a  piece  across,  two  or  thi 
feet  above  the  sill,  to  walk  on. 

Charles  S.  Emmons,  a  witness  for  the  defendant,  work 
for  George  D.  Emmons,  at  the  mill,  in  1839,  for  six  moot 
from  the  first  of  April.  He  says,  boards  were  put  on  t 
gates  in  time  of  low  water,  but  that  they  did  not  reach  t 
cap-piece  by  four  or  six  inches. 

William  Borland,  who  worked  at  the  mill  for  George 
Emmons,  and  used  to  raise  and  lower  the  gates,  says  th. 
the  cap- piece  wjis  about  three  feet  above  the  sill,  the  gnt 
Irom  twelve  to  fourteen  inches  high,  and  came  al>out  two  f^ 
from  bottom  of  cap-piece. 

From  1843  to  1845,  one  Lanning  occupied  the  mill,  a 
there  is  no  proof  how  the  gates  or  fluvsh  boards  were  us 
in  that  time,  or  whether  they  were  used  at  all.  The  presurr 
tion  would  be,  that  the  gates  were  used,  but  as  to  the  fli 
boards  no  use  can  be  presumed. 

From  1845  to  1850,  Harvey  Douglas  occupied  the  m 
He  says  when  he  went  there,  there  was  no  cap  piece;  tl 
the  gates  used  were  seven  inches  wide,  and  stood  on  the 
supported  by  pins;  this  was  so  until  re-building  in  18* 
that  the  gates  used  on  the  sill  after  re[>air8  in  1846  were  ; 
over  eight  inches  wide ;  that  he  measured  them ;  he  ne 
saw  the  water  run  over  the  Ciip-piece ;  it  discharged  under 
This  witness  wa5  examined  by  the  defendant  in  a  formers 
in  this  court,  between  the  same  parties.     If  he  is  to  be 
lieved,  and  no  one  contradicts  him,  there  was  no  use  of 
dam  or  gates  to  a  height  more  than  eight  inches  above  1 
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,  from  1845  to  1850.     Four  of  these  five  years  are  neces- 

7  to  give  effect  to  the  prescription.     And  without  proof 

It  during  these  four  years  the  water  was  kept  more  than 

ise  eight  inches  above  the  sill,  the  defendant  cannot  be 

udged  to  have  any  right  above  them. 

Isaac  P.  Douglas,  his  brother,  worked  for  him  from  1845 

1850,  at  the  mill.     He  says,  in  1845  the  gates  were  sup- 

■ted  on  sill  by  pins  in  holes  bored  in  sill,  and  that  after 

V  sill,  in  1846  to  1850,  the  gates  did  not  reach  cap  by 

le  inches. 

John  D.  G.  Carlilse  supports  the  proof  that,  in  Douglas' 

le,  the  gates  were  held  by  pins  driven  in  the  sill. 

David  A.  Douglas  succeeded  his  son  Harvey,  and  occupied 

I  mill  from  1850  to  1852.  He  says  the  water  never  ran 
)T  the  top  of  the  cap  while  he  was  there ;  that  the  gates 
ich  Vandoren  made  did  not  reach  the  cap  or  fill  the  dam ; 
it  he  made  others  a  foot  wide  to  do  it;  but  these  made  by 
Q  were  used  very  seldom. 

W^illiam  H.  Dorland  was  tenant  in  1852,  and  continued  in 
J  mill  after  that  first  year,  until  1856.  When  he  went 
Te  the  permanent  gates  were  on  the  dam,  and  flush  boards 
re  lying  there.  He  thinks  the  permanent  gates  were 
rteen  inches,  but  never  measured  them,  and  has  no  reliable 
ollection  about  their  width. 
Abraham  Emmons,  who  was  in  Dorland's  employ  at  the 

II  from  April  1st,  1852,  for  nine  months,  says  that  the 
^es  then  were  eight  inches  high,  and  that  he  only  once 
«r  wat^r  run  over  the  cap. 

Fames  Vanderveer  occupied  the  mill  in  1853.  He  says, 
ore  he  came  the  water  discharged  under  the  cap ;  after 
t,  over  it. 

^bout  this  time  there  was  put  in  the  mill  two  additional 
I  of  stones,  and  after  this,  the  space  of  twenty-one  inches 
;be  cap  was  kept  filled  with  flush  gates  which  would  raise 
water  to  the  top  of  the  cap. 

Whatever  reliance  ought  to  be  placed  upon  the  evidence 
part  of  the  complainants,  even  if  we  disbelieve  all  their 
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witnesses,  yet  there  is  nothing  in  the  case  to  show  that  from 
1846  to  1852,  which  is  a  vitally  important  point  as  to  timo, 
the  efficient  part  of  this  dam  was  maintained  continuously 
by  permanent  gates,  or  regularly,  or  with  regular  intermis- 
sions, by  flush  gates,  or  loose  boards,  more  than  nine  inch^^ 
above  the  sill.     Vandoren  swears,  that  he  thinks  the  gat^*^ 
he  made  were  about  seventeen  inches  wide,  and  Stryker,  ihm^ 
they  reached  within  three  or  four  inches  of  the  cap;  b 
there  is  no  proof  at  all  that  these  gates  were  continued  i-^ 
use  from  1846  to  1853,  and  such  evidence  of  their  widtli, 
their  use  was  proved,  would  not  be  sufficient  to  establish 
title.    And  from  1842  to  1845,  there  is  nothing  to  show  thar  -^ 
the  gates  were  kept  up  higher,  or  in  fact  that  they  wer^  ' 
kept  up  at  all,  and  there  can  be  no  presumption  that  they^^ 
were  kept  up  higher  tbaa  Douglas  found  them  in  1845. 

The  defendant's  title  and  its  exteqt  depends  upon  his  en^-  -^ 

joymeut  for  twenty  years,  and  there  is  no  proof  of  enjoy ' 

ment  for  twenty  years,  that  extends  to  the  top  of  the  cap, 
it  now  stands,  and  no  sufficient  or  satisfactory  proof  that  i 
extends  beyond  the  top  of  the  gates  as  they  were  in  184^^ 
and  1846,  before  the  raising  of  the  dam.  The  width  of  thes^ 
gates  in  1845  and  1846,  until  November,  is  shown  to  hav^ 
been  between  six  and  eight  inches  or  seven  inches — at  all 
events  not  more ;  and  from  this  evidence,  I  am  compelled  to 
determine  that  it  was  seven  inches,  which,  with  the  thickness 
of  the  plank  upon  the  sill,  will  make  the  height  at  which  the 
defendant  is  entitled  to  keep  the  permanent  gates  in  the  dam, 
nine  inches  above  the  sill ;  this  right  is  qualified  by  the  ob- 
ligation to  raise  them,  in  freshets  or  high  water.  There  is  no 
proof  of  any  use  of  the  flush  boards  or  false  gates  in  such 
definite  manner,  or  at  certain  fixed  times  or  occasions,  as  to 
have  gained  a  qualified  right  to  use  them,  when  they  raise 
the  water  to  any  extent  at  the  land  of  the  complainants.  When 
the  use  of  them  does  not  so  raise  the  water  there,  the  de- 
fendant, of  course,  may  place  them  on  his  gates.  The  post 
and  cap-piece,  as  they  now  are,  do  not  obstruct  the  flow  of 
the  water  so  as  to  afiidct  the  complainants'  land,  and  will  not 
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>  iDter(6rred  with ;  but  the  defendant  will  not  be  allowed 
any  way  to  diminish  or  close  the  space  between  the  cap- 

ece  and  the  top  of  the  gates,  which  Inast  reinain  at  least 
tree  and  a  quarter  inches  wide. 

The  conclusion  at  which  I  have  arrived  from  the  evidence, 
I  to  the  ud^  df  the  gates^  is  supported  strongly  by  the  facts 
Own  as  to  thd  height  of  the  trtink.  The  condition  of  the  old 
unk  is  inconsistent  with  the  gates  having  been  kept  as  high 

>  the  top  of  the  preseht  cap,  but  the  height  is  not  proved 
it.h  sufficient  certainty  to  show  that  the  dam  must  have 
^n  lower  than  the  point  fixed  above  as  the  proper  height. 
t^e  old  post  is  hot  sufficiently  identified  to  be  made  the  basis 

an  adjudication,  and  the  proof  as  to  the  doorsill  is  so  cdn- 
"adictory,  and  ih  itself  so  uncertain,  that  it  could  not  be 
-lied  upon  to  fix  the  height  by  inches. 

So,  with  regat*d  to  the  bottom  of  the  outlet,  as  deepened 
1  1837,  and  the  state  of  the  water  when  it  was  dug,  as  the 
ottom  of  it  is  eight  inches  lower  than  the  preseUt  cap-piece, 
t  is  clear  that,  for  the  months  occupied  in  diggibg,  it  coUld 
lot  have  been  kept  clear  from  watei:  or  dug  but  at  all,  if  the 
fficient  part  of  the  dam  Ivas  of  that  height ;  but  if  the  gates 
lad  been  twelve  inches  lower,  or  nine  inches  above  the 
»resent  sill,  when  the  water  above  the  outlet  Ivas  shut  off, 
he  water  below  would  Soon  flow  down  into  the  pond,  which 
vas  four  inches  below  that  level.  There  is  nbthing  in  this 
o  vary  or  shake  the  cobdusion  at  Ivhich  I  haV6  ai*rived ;  but 
here  is  much  to  support  it  as  against  the  defendant. 

The  complainants  have  introduced  a  mass  of  evidence  as 
o  the  relative  height  of  the  water  before  1846,  and  after  it, 
it  ten  other  localities  in  the  pond,  and  along  the  river  above 
he  pond;  and  the  defendant  has  produced  evidence  to  rebut 
t.  The  weight  of  this  evidence  seems  to  me  to  be  for  the 
nost  part  with  the  complainants,  and  I  am  convinced  that  it 
npports  the  conclusion  at  which  1  have  arrived,  as  against 
he  defendant.  But  this  evidence  is  not  of  a  nature  to  aid 
n  fixing,  within  a  few  inches,  the  height  at  which  the  old 
lam  stood,  with  the  permanent  gates  in  it,  or  to  shake  the 
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contlusion  at  which  I  have  arrived,  as  to  it.  Much  of  it 
would  show  that  the  height  of  the  dam  should  be  lower. 
But  it  coDsista  mainly  of  a  kind  of  evidence  that  is  not  to  be 
implicitly  depended  on.  It  is  the  recollection  of  the  witnesses 
as  to  what  was  the  general  or  usual  height  of  the  water  in  a 
stream  or  pond,  in  which  that  height  varied  very  much  and 
very  often.  It  varied  daily  by  the  use  of  the  water  in  the 
pond,  and  this  variation  was  not  t*egular,  but,  on  some  days, 
much  greater  than  on  others;  it  varied  with  the  hour  of  the 
day,  and  the  variation  was  not  regular  at  the  hour.  And 
the  change  caused  by  rains,  either  showers  or  the  usual  con- 
tinued rains  in  spring  and  autumn>  was  unusually  great 
Hence,  at  all  these  localities)  a  person  who  frequented  them 
at  one  time  or  one  season  of  the  year,  would  adopt  a  dif- 
ferent standard  for  the  usual  height  of  the  water  from  one 
who  usually  went  there  at  another  time.  And  memory  is 
very  treacherous,  after  the  lapse  of  twenty  years,  in  fixing 
anything  so  vague  and  indeterminate  as  the  icsucd  height  of 
water  at  an  eel  dam,  a  swimming  rock,  or  a  horizontal  tree. 
It  would  be  too  tedious  to  review  and  collect  the  evidence 
upon  these  localities,  but  they  are  all  disposed  of  in  ray  judg- 
ment by  the  general  considerations  mentioned. 


Higbee  &  Riggs  vi?.  The  Camden  and  Amboy  Railroad 

Company. 

1.  Ah  individual  cannot  maintain  a  suit  to  restrain  a  nuisance,  whicb 
injures  him  only  in  rights  enjoyed  by  him  as  one  of  the  public.  Insucb 
case,  an  inforination  must  be  be  filed  for  the  public,  in  the  name  of  th« 
Attorney  General,  on  behalf  of  the  state.  And  it  makes  no  difference  *' 
to  the  remedy,  that  the  individual  would  be  much  more  inconveDJeD'^*^ 
by  the  nuisance,  than  most  others. 

t.  But  where  the  injury  complained  of  is  the  building  of  a  railrtJ^^ 
station  it  the  Ptreet,  in  front  of  complainant's  property,  and  he  own*  ^^"^ 
soil  in  the  street  upon  which  it  is  built,  the  injury  is  to  his  individual  right* 
and  not  as  part  of  the  public,  and  the  suit  must  be  brought  in  his  own  naB»* 
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^.  The  owner  of  lands  bounding  on  a  street  or  highway  is  preenmed  to 
^i^  the  fee  to  the  centre  of  the  street.  Snch  presomption  arises  from  the 
*te  being  bonnded  on  the  street,  and  not  that  any  particular  deed  so  con- 
^yedit. 

^.  To  dissolve  an  injnnction,  the  denial  of  the  answer  must  be  of  facts 
^i^in  the  knowledge  of  the  party  denying  under  oath.  But  when  the 
Uswer  is  by  a  corporation,  and  the  fact  one  not  alleged  to  be,  and  which, 
^om  its  nature,  could  hardly  be  within  the  knowledge  of  the  person  making 
*t^t.h,  or  of  the  corporation,  it  is  immaterial  whether  the  denial  of  the  cor- 
K>ration,  under  seal,  is  equivalent  to  a  denial  under  oath,  for  the  purpose 
*t  dissolving  injunction. 


Oq  motion  to  dissolve  injunction. 

Mr.  J.  P.  Stockton  and  Mr.  P.  D.  Vroom,  in  support  of 
*iie  motion. 

Mr.  J.  Wileon^  contra* 

The  Chancellor. 

The  complainants  own  a  lot  of  land  in  the  city  of  Burling- 
ton, one  part  of  which  fronts  on  Broad  street.  This  lot  has 
BO  buildings  on  it  fronting  on  Broad  street,  except  a  stable; 
and  in  the  description  set  out  in  the  bill,  taken  from  the  deed 
conveying  it  to  the  complainants,  it  is  described  as  running 
to  a  "  corner  on  Broad  street,  thence  easterly,  along  Broad 
street,  to  the  corner  of  the  Surveyor  General's  oflSce,  that  is, 
the  extreme  northwest  corner  of  the  building,"  and  the  lot 
is  alleged  to  front  on  Broad  street. 

The  defendants^,  for  more  than  thirty  years,  have  had  the 
track  of  their  railroad  in  Broad  street  in  front  of  the  lot; 
and  about  two  hundred  feet  further  east,  have  for  years  had 
a  platform  for  passengers  in  the  street  beside  the  track, 
which  was  a  stopping  place  for  their  trains  in  the  city  of 
Burlington.  This  platform  was  in  front  of  the  City  Hotel, 
at  which  were  the  depot  and  ticket  office,  and  no  part  of  it 
was  in  front  of  the  land  of  the  complainants.  Broad  street 
is  seventy- five  feet  wide;  the  track  was  in  the  middle  of  the 
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street,  and  the  platform  about  ten  feet  wide,  adjoining  it  o 
the  soath  side. 

In  March,  1868,  by  an  ordinance  passed  by  them,  aod 
lease  executed  in  pursuance  of  it,  the  common  council  leasee 
to  the  defendants,  for  seventy-five  years,  so  much  of  thi 
street  as  might  be  necessary  for  an  additional  track  aIoo( 
Broad  street,  and  a  platform  and  building  to  be  erected  bj 
ihem  upon  Broad  street,  for  the  accommodation  of  the  citi 
zens  and  of  travelers,  to  commence  at  the  west  side  of  Higl 
street,  and  to  extend  westward  for  a  distance  not  to  excee( 
four  hundred  and  fifty  feet.  The  building  was  to  be  only  on* 
story  high,  and  to  be  used  as  a  passenger  depot ;  the  whol 
platform  was  to  be  covered  with  a  neat  roof,  and  the  defen(i 
ants  to  have  permission  to  enclose  it  with  a  fence  to  prot6( 
it  from  trespassers.  A  passage  of  twenty-seven  feet  wafit 
be  kept  clear  between  the  track  and  north  curbstone,  an 
one  of  twelve  feet  between  the  building  or  platform  an 
south  curbstone. 

This  lease  was  accepted  by  the  defendants,  and  they  inter 
to  erect  a  building  and  platform  by  virtue  of  it.  The  bull 
ing  to  be  used  as  a  depot  will  not  be  in  front  of  the  complaii 
ants'  lot,  but  will  be  thirty-nine  feet  from  the  nearest  corn' 
of  it,  and  it  is  only  between  this  building  and  the  south  cur 
stone,  that  the  passage  will  be  restricted  to  twelve  feet.  B 
it  is  intended  to  erect  a  platform  ten  feet  wide,  along  t 
track  on  part  of  the  complainants'  lot,  which  will  be  on  t 
south  side  of  the  centre  of  Broad  street,  and  twenty-four  k 
distant  from  the  south  curbstone,  and  will  leave  a  ck 
passage  for  carriages  of  that  width. 

The  complainants  place  their  right  to  relief  on  the  grouD( 
first,  that  the  proposed  erections  in  the  public  street  are  illeg 
and  a  nuisance  which  the  city  council  have  no  power  to  8 
thorize,  and  that  they  are  injured  by  it  in  a  manner  differs 
from  the  rest  of  the  public  >  and,  secondly,  that  the  ( 
fendants  are  taking  their  property,  the  land  in  the  stre 
without  compensation. 

An  individual  cannot  maintain  a  salt  to  Restrain  a  nuisan 
which  injures  him  only  in  rights  enjoyed  by  him  as  oue 
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pablic.  In  such  case,  aa  information  must  be  filed  for  the 
lie,  in  the  name  of  the  Attorney  General,  on  behalf  of  the 
3.  If  the  complainants  own  the  soil  to  the  middle  of  the 
et  in  front  of  their  land,  the  injury  to  that  is  to  the  rights 
he  complainants  as  individuals,  and  not  as  part  of  the 
He,  and  this  suit  is  the  proper  form  of  remedy.  Bat  on 
other  parts  of  the  street  their  only  right  is  in  common 
a  the  rest  of  the  public;  they,  like  all  other  citizens,  have 
right  to  pass  over  the  public  street,  and  the  injury  to 
n  in  being  prevented  from  it  is  suffered  by  the  rest  of 
public,  and  it  makes  no  difference  as  to  the  remedy,  that 
^  would  probably  have  more  occasion  to  use  this  part  of 
road  than  most  others  would.  The  injury  still  consists 
leir  being  deprived  of  the  enjoyment  of  a  common  public 
t,  which  is  not  their  private  property, 
hey  a^e  not  deprived  of  access  to  their  lands,  which 
Id  be  an  injury  peculiar  to  them.  They  are  not  deprived 
ny  easement  or  right  which  they  are  entitled  to  as 
ers  of  this  propeity.  The  loss  of  light,  air,  or  open 
pect  over  lands  not  in  front  of  their  lot,  is  no  privation 
right.  If  the  street  were  vacated,  the  owner  of  the  land 
d  erect  any  building  he  might  choose,  on  the  same  spot, 
lout  infringing  their  rights  of  property.     For  any  erec- 

proposed  on  that  part  of  the  street  not  in  front  of  the 
plainants'  lands,  they  cannot  have  relief  in  this  suit, 
ither  it  be  lawful  or  unlawful.  It  is  therefore  not  necessary 
xamine  the  question  whether  the  common  council  have 
exceeded  their  municipal  powers,  and  whether  the  legisla- 
3  have  granted  to  them  the  power  to  permit  the  defendants 
•ccupy  part  of  the  highway  with  a  platform  and  depot, 
'he  injunction,  if  mainiained,  must  be  as  to  the  part  of 

street  in  front  of  the  complainants'  lot.  Erecting  a 
form  or  depot  for  passengers,  is  clearly  a  taking  of  the 
perty  occupied,  and  taking  it  for  another  and  different 
pose  from  that  for  which  it  was  taken  when  a  highway 
treet  was  laid  out  over  it.  The  use  proposed  is  entirely 
Misistent  with  the  use  of  it  as  a  highway  for  pedestrians, 
168,  or  carriages. 
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The  only  real  qaestion  in  the  case  is,  whether  it  sufficientL  j^ 
appears  that  the  complainants  own  the  soil  to  the  middle 
the  street.    It  is  a  well  settled  rule  of  law,  that  the  owner 
lands  bounding  on  a  street  or  highway  is  presumed  to  o^^r  ji 
the  land  to  the  centre  of  the  street.     This  presumption     is 
not  a  necessary  one ;  it  may  be  rebutted.     Here  it  is  clearly 
shown,  and  admitted  by  the  answer,  that  the  oomplainaats 
own  a  lot  bounded  on  the  street.     The  terms  of  the  deed,  ao 
far  as  set  out,  do  not  rebut  this  presumption;  for  even   if 
there  is  any  doubt  whether  they  might  grant  it  as  against 
the  grantor,  yet  nothing  appears  to  show  that  it  may  not 
have  been  acquired  by  some  other  terms  in  the  deed,  or  by 
some  other  conveyance.     The  presumption  is,  that  the  lot, 
being  bounded  on  the  street,  extends  to  the  middle  of  the 
street ;  not  that  any  particular  deed  so  conveyed  it. 

Nor  is  the  denial  in  the  answer,  or  in  the  aflBdavit  of  the 
engineer  attached  to  the  answer,  sufficient  to  rebut  this 
presumption.  It  is  not  necessary  to  discuss  the  question 
whether  the  denial  of  a  corporation,  in  its  answer  under  seal, 
is  equivalent  to  a  denial  under  oath,  for  the  purpose  of 
dissolving  the  injunction.  The  fact  set  up  is  one  not  alleged 
to  be  in  the  knowledge  of  the  members  of  the  corporation  or 
of  the  engineer ;  and  from  its  nature,  could  hardly  be  within 
the  knowledge  of  either.  And  in  all  cases,  the  denial  in  an 
answer  will  not  be  sufficient  to  dissolve  an  injunction,  unless 
the  fact  be  within  the  knowledge  of  the  person  denying 
under  oath. 

The  citations  from  the  grants  and  concessions  of  the  pro- 
prietors, in  Learning  4*  SpieeVj  do  not  affect  the  question. 
They  granted  lands  for  roads,  and  authorized  the  survey  of 
Burlington ;  but  it  no  where  appears  that  Broad  street  was 
granted  by  them,  or  laid  out  under  their  authority.  For 
aught  that  appears,  it  may  have  been  laid  out  under  the  road 
acts  since  1776. 

As  the  case  stands,  I  must  take  it  as  established  that  the 
complainants  own  the  soil  to  the  centre  of  the  street  in  front 
of  their  lands,  and  to  that  extent  the  injunction  must  be 
retained ;  and  as  to  the  residue,  it  must  be  dissolved. 
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1.  A  contract,  nader  seal,  embracing  the  whole  subject  matter  of  a 
>rmer  contract  not  nnder  seal,  snpersedes  the  former. 

l!.  A  participation  in  the  profits  of  any  business  or  undertaking,  to  con- 
•itute  one  a  partner,  must  be  a  general  participation  in  the  profits  as  such- 
»  person  who  is  not  a  principal,  has  no  control  of  the  business,  and  no 
ower  a8  a  partner  in  the  firm,  but  who  is  employed  as  a  superintendent 
r  agent,  recei'nng  by  way  of  compensation  for  his  services  a  certain  share 
f  the  profits,  is  not  thereby  a  partner. 

3.  Such  relation  does  not,  as  between  the  parties,  constitute  them  part* 
«r8,  and  generally  does  not  as  to  strangers.  If  the  profits,  however,  are 
D  greatly  out  of  proportion  to  the  services  rendered,  as  to  show  that  the 
rraogement  is  a  shift  to  avoid  responsibility,  and  that  creditors  are 
njured  by  the  abs'raction  of  so  large  a  part  of  the  avails  of  the  business, 
t  will  be  held  as  to  them,  that  such  person  is  a  partner. 

4.  But  where  a  party  agrees  to  serve  another  for  a  part  of  the  profits  to 
>e  derived  from  the  business,  but  they  are  by  the  express  terms  of  the 
agreement  to  be  paid  for  his  services,  he  cannot  call  for  an  account  as 
partner;  but  he  has  a  right  to  an  account  of  the  profits,  and  to  the  aid  of 
this  court  in  discovery,  and  taking  an  account  ot  profits. 

5.  When  a  party  under  a  contract  to  perform  a  certain  work  at  a  certain 
rate,  has  performed  part,  and  the  performance  of  the  residue  was  prevented 
'Without  the  fault  of  either  party,  he  is  entitled  to  payment  in  proportion. 
St  the  rate  agreed  upon  for  the  whole. 


The  hearing  of  this  cause  was  had  upon  bill,  answer,  and 
'^plication,  no  proofs  having  been  taken  by  either  party. 

Mr.  Hichards,  for  complainant. 

Mr.  E.  W.  Scitdder,  for  defendant. 

The  Chancellor. 

From  the  position  in  which  this  cause  is  presented  to  the 

ourt,  the  answer  must  be  taken  as  true  only  so  far  as  re- 

|)onsive  to  the   bill.     All   other  matters  contained   in  it, 

'equire  to  be  sustained  by  proof,  of  which  none  is  offered. 

Che  allegation  in  the  bill  not  admitted  by  the  answer,  for 

ike  want  of  proof,  cannot  be  regarded  in  the  decision  of  the 

:^a8e. 

2a  * 
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The  complainant  claims,  and  the  defendant  admits,  that 
was  employed  by  the  defendant  to  superintend  the  executi 
of  a  contract,  which  the  defendant  had  entered  into  w: 
**  The  Soldiei-s  National  Cemetery,"  at  Gettysburg,  to  fum; 
and  place  the  headstones  in  the  cemetery  at  Gettysburg. 

Both  agree  that  the  agreement  was  in  writing,  signed 
the  parties.  The  bill  sets  forth,  in  part,  the  substance 
two  agreements,  the  first  of  which  was  dated  January  25 
1865,  which,  as  the  bill  alleges,  was  not  very  skillfully  dra^ 
and  expressed.  The  second  was  dated  January  31st,  18( 
was  drawn  by  a  person  skilled  in  such  matters,  and  w 
executed  by  both  parties  under  their  hands  and  seals, 
has  annexed  to  it  a  bond  executed  by  the  complainant,  wj 
a  surety,  to  the  defendant,  for  the  faithful  performance  of! 
part  of  the  contract.  The  answer  admits  that  some  sac 
contract  as  that  stated  in  the  bill,  was  executed  between  tl 
parties,  but  calls  for  the  production  and  proof  of  it.  Th 
answer  sets  forth  at  length  the  second  contract  of  the  3l£ 
of  January.  This  contract  made  subsequently  under  sea. 
and  embracing  the  whole  subject  matter  contained  iu  tb 
first  one,  would  be  held  to  supersede  the  first,  which  woal< 
be  merged  into  it,  even  if  it  were  suflBciently  proved  to  b 
taken  into  consideration  in  this  suit. 

By  this.  Hargrave,  for  the  consideration  stipulated  in  it 
agreed  personally  to  superintend  the  work,  procure  tb 
hands,  and  perform  all  the  labor  required  by  the  contrad 
And  Conroy  agreed  to  pay  him  **for  the  said  services,*'  at  th 
rate  of  three  dollars  per  day,  Sundays  excepted,  wbil 
engaged  in  the  work,  to  be  paid  monthly;  and  also  one-ba 
of  the  clear  profits  on  the  contract,  upon  the  completion  ( 
the  work. 

The  bill  claims  that  it  may  be  gathered  from  the  paper 
and  the  action  of  the  parties,  that  there  was  an  intention  t 
form  a  partnership.  No  action  is  stated,  except  that  Ha: 
grave  went  to  work  to  perform  his  agreement,  and  employe 
hands,  whom  he  paid  with  money  received  by  Conroy  fro 
the  company,  and  handed   to  him  for  that  purpose.    Tl 
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answer  denies  that  there  was  any  agreement  or  intention  to 
form  a  partnership,  or  that  the  agreement  between  them 
made,  them  partners. 

AlthoQgh  it  is  in  general  terms  laid  down  by  the  authori- 
ties, that  a  participation  in  the  profits  of  any  business  or 
undertaking,  is  suflBcient  to  constitute  one  a  partner,  yet  it 
naost  be  a  general  participation  in  the  profits  as  such.  But 
where  one,  who  is  not  a  principal,  has  no  control  of  the 
business,  or  no  power  as  a  partner  in  the  firm,  but  is 
employed  as  a  superintendent  or  agent,  receives  by  way  of 
compensation  for  his  services  a  certain  share  of  the  profits, 
this  does  not  constitute  him  a  partner;  it  never  does  as  be- 
tween the  parties,  and  genenilly  does  not  as  to  strangers. 
If  the  profits  are  so  greatly  out  of  proportion  to  the  services 
rendered,  as  to  show  that  the  arrangement  is  a  shift  to 
avoid  responsibility,  and  that  creditors  are  injured  by  the 
abstraction  of  so  large  a  part  of  the  avails  of  the  business, 
it  will  be  held  as  to  them  that  such  person  is  a  partner. 

This  doctrine  at  first  seemed  in  conflict  with  the  English 
authorities,  but  is  now  firmly  established  as  the  law  in  this 
^untry,  by  decisions  in  most  of  the  states,  and  in  the 
Supreme  Court  of  the  United  Slates  ;  and  is  adopted  by  text 
V'Tiiers  as  the  settled  Irtw.  CoUyer  on  Partnerahip,  §  25, 
Q'Ki  note  2  ;  Story  on  Partnership,  §  32,  33,  34,  and  49  ; 
Bradley  v.  White,  10  Mete,  303  ;  Holmes  v.  The  Old  Colony 
A  R.  Co.,  6  Gray  58;  Fitch  v.  Harrington,  13  Gray  474; 
Vanderburgh  v.  Hull,  20  Wend,  70;  Burckle  v.  Eckart, 
1  Denio  341,  and  3  ComsL  132;  Ogden  v.  Astor,  4  Sandf. 
*S.  C.  JS.  311 ;  Broclcway  v.  Burnap,  16  Barb.  309;  Loomis 
V.  Marshall,  12  Cdnn.  69;  Berthold  v.  Goldsmith,  24  How. 
536. 

The  Supreme  Court  of  this  state  adopted  it  in  Perrine  v. 
Sankinson,  6  Halst,  R.  181 ;  this  court,  in  Nutting  v.  Colt, 
3  Halst.  C  R.  539  ;  and  the  Court  of  Errors,  in  Sheridan  v. 
iledara,  2  Stockt.  469 ;  in  which  the  Chief  Justice,  in  deliver- 
ing the  opinion  of  the  Court  of  Errors,  after  stating  the 
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doctrine  that  a  participation  of  profits  will  generally  const: 
tute  a  person  a  partner,  and  that  the  agreement  that  Sher 
dan  was  to  receive  twenty-five  per  cent,  on  the  moo« 
advanced  by  him,  gave  him  nineteen  per  cent,  of  it  out 
the  profits,  and  constituted  him,  as  to  third  persons, 
partner,  states  that  if  Combs  and  Sheridan  "did  not  iotei 
to  become  partners,  as  between  themselves  they  were  ci 
partners." 

There  is  nothing  in  this  case,  if  this  rule  be  taken  for  oi 
guide,  to  make  the  defendant  a  partner.  The  part  of  tl 
profits  to  be  paid  to  him,  were  stipulated  to  be  paid,  in  a 
agreement  made  by  him  with  the  defendant  to  serve  tin 
defendant  for  a  compensation ;  and  it  was  expressly,  and  in 
terms,  agreed  to  be  paid  to  him  for  his  services. 

The  complainant  then  is  not  entitled  to  call  the  defendant 
to  account  as  partner.  But  as  the  pay  to  which  he  was  en- 
titled depends  upon  the  profits,  he  has  a  right  to  call  the  de- 
fendant to  account  for  a  statement  of  the  profits,  and  i3 
entitled  to  the  aid  of  this  court  in  discovery,  and  taking  «n 
account  of  the  profits.  The  bill  cannot  be  dismissed  for  want 
of  jurisdiction. 

The  answer  states  that  their  profits  did  not  exceed  $40C'C'. 
It  does  not  go  into  detail,  or  give  the  account  of  receipts 
and  payments;  but  the  complainant  did  not  except  to  it  on 
that  account,  but  filed  a  replication,  putting  the  statement 
in  issue,  and  then  brought  the  cause  to  hearing  withoni 
proofs  to  contradict  the  answer.  This  part  of  the  answer 
being  most  strictly  responsive,  must  be  taken  as  true. 

The  answer  states  that  the  defendant  made  to  the  com- 
plainant four  payments,  on  account  of  his  services  under  tbe 
contract,  amounting  in  the  whole  to  $2600.  This  is  re- 
sponsive to  the  bill,  and  must  be  taken  as  true. 

The  answer  also  states  in  the  same  manner,  that  the  work 
of  the  complainant  was  comm<.'nced  on  the  1st  day  of  April 
and  ended  on  the  18th  day  of  September,  in  1865;  a  perio-i 
which  includes  only  one  hundred  and  seventy-one  days,  and 
one  hundred  and  forty-seven  working  days,  for  which,  if  none 
had  been  lost,  the  per  diem  pay  would  have  been  only  $441, 
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making  with  one  half  of  the  profits  $2441,  which  is  less  than 

theamoQDt  that  was  paid  him  by  the  defendant. 

fiut  if  the  answer  was  not  taken  as  responsive  in  the  al- 
I^tion  of  the  amount  paid,  the  payment  of  $1800  of  the 
profits  is  admitted  in  the  bill ;  and  it  is  also  admitted  by  the 
bill  that  the  complainant,  by  reason  of  a  broken  leg,  was  con- 
fined to  his  bed  many  weeks,  and  not  able  to  go  to,  or  super- 
intend the  work,  which  was  done  by  the  defendant,  until  he 
recovered,  when  the  defendant  left,  and  he  superintended 
the  work  until  its  completion.  The  answer  says,  that  the 
complainant  began  his  work  on  the  1st  of  April,  became  dis- 
abled on  the  1st  of  May,  and  did  not  from  that  time  until 
the  completion  of  the  work  on  the  18th  of  September,  1865, 
work  and  superintend  the  work  according  to  the  contract. 
The  indefinite  term  many  weeks,  in  the  bill,  is  fixed  by  the 
answer,  (which  as  to  this  is  clearly  responsive)  to  be  twenty 
weeks  out  of  the  twenty-five,  which  it  took  to  perform  the 
contract.  If  the  sum  of  $1900,  claimed  by  the  bill  to  be  a 
part  of  the  profits,  were  added  to  the  $4000,  and  the  profits 
assumed  to  be  $5900,  the  whole  sum  claimed  by  the  com- 
plainant, and  the  half  assumed  to  be  $2900,  even  then  the 
^tnoQDt  admitted  by  him  to  be  paid,  which  is  more  than 
three-fifths  of  that  sum,  much  exceeds  the  proportion  of  the 
profits  due  to  him  by  the  contract,  if  he  is  to  receive  pay  ac- 
cording to  the  amount  of  services  performed,  on  the  basis  of 
the  contract  price  for  full  services. 

As  to  his  per  diem,  the  allegations  of  the  answer  are  clearly 
responsive,  and  show  that  he  has  been  over  paid.  And  there 
can  be  no  question  that  his  pay  out  of  the  profits,  must  be 
estimated  according  to  the  amount  of  the  service  performed 
His  services  were  what  the  defendant  bargained  for.  If  ac- 
cident, sickness,  or  death,  had  prevented  his  performing  his 
engagement  at  all,  he  would  have  been  entitled  to  no  pay. 
Where  part  has  been  performed,  and  the  performance  of  the 
residue  prevented  without  the  fault  of  either  party,  he  is  en 
titled  to  pay  in  proportion,  at  the  rate  agreed  upon  for  the 
whole. 

As  to  the  amounts  advanced  by  the  complainant,  which 
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}ie  alleges  were  not  paid  to  him,  the  defendant  fally  and  n- 
sponsively  answers,  that  it  was  paid.  As  to  the  suppletnenta/ 
contract  under  which  he  claims  to  have  performed  services 
for  the  defendant,  the  answer  explicitly  denies  that  he  ever 
rendered  any  services  under  it,  or  that  he  was  ever  employ^i 
to  render  any. 

In  this  position  of  the  pleadings  there  is  nothing  to  re^^^ 
to  a  master.  The  truth  of  the  answer  where  responsive,  can^*^^ 
be  questioned,  and  if  it  be  true,  the  complainant  has  no  cat**® 
of  action  against  the  defendant. 

The  bill  must  be  dismiss^^* 


Meeritt  v8.  Brown  and  Wife. 


lie 


:#y 


1.  An  answer,  in  stating  the  particulars  of  a  transaction  charged  i»»^ 
inquired  into  by  the  bill,  is  responsive. 

2.  An  agreement,  between   a  purchaser   at  a  sheriff's  sale  and 
defendant  in  ezecation,  in  consideration  of  a  transfer  of  certain  s^ 
to  bid  the  amount  necessary  to  pay  the  indebtedness,  and  if  the  defends 
in  execution  could  raise  the  money  before  the  time  fixed  for  the  deliver 
of  the  deed,  that  the  property  should  be  conveyed  to  him,  will  not 
enforced  in  equity,  if  the  party  asking  performance  has  flailed  to  com|^ 
substantially  with  his  part  of  it. 

3.  A  deed,  taken  in  lieu  of  a  mortgage,  for  the  purpose  of  depriving 
grantor  of  his  right  to  redeem,  will  sometimes  be  declared  to  be  a  mortgia^^* 
where  there  is  at  the  same  time  an  agreement  to  re-convey.     But  sue?  •' 
construction  is  never  made,  where  there  was  no  antecedent  debt  to  V^ 
secured  thereby,  or  no  money  advanced  for  a  loan,  and  where  it  appeal^ 
that.no  loan  was  intended. 

4.  Time  is  frequently  considered  not  of  the  essence  of  an  agreement  to 
convey  lands,  and  in  such  case,  a  delay  will  not  bar  the  right  to  specific 
performance.  But  where  the  value  of  the  property  has  materially  changed, 
or  where  great  financial  changes  have  materially  altered  the  relative  valoe 
of  money  and  land,  time  will  be  considered  material,  and  a  party  will  not 
be  allowed  to  ]ie  by  until  the  change  sets  in  hia  favor,  and  then  hare 
specific  performance. 

5.  To  entitle  a  party  to  the  aid  of  this  court  in  enforcing  specific  per- 
formance, he  must  have  shown  himself  ready,  willing,  and  eager  to  per- 
form his  part. 
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6-  Ttie  fact  that  the  complainant,  when  called  on  to  perform  the  contract 
e&  his  part,  has  refused  or  omitted  to  do  it,  will  bar  his  claim  to  specific 
ptrfornuiDce. 


This  cause  was  argued  on  bill,  answer,  I'eplication,  and 

P«)0f8. 

-^fr.  Alward  and  Mr,  Williamson,  for  complainant. 
-«^.  Gilchrist  and  J/r.  Bradley,  for  defendants. 

Thk  Chancellor. 

The  object  of  this  suit  Is  to  compel  the  defendants  to  con- 

'^y  to  the  complainant  lands  at  Elizabethport,  which  it  is 

uleged  the  defendant,  Edward  G.  Brown,  purchased  ih  trust 

^^  him,  upon  payment  of  such  advances  made  by  Brown,  as 

*^ould  be  found  due  on  an  account  taken.     The  complainant 

^*^^ges,  that  at  a  foreclosure  sale  of  lands  belonging  to  him, 

"^^e  by  the  sheriflF  of  Union  county,  on  the  21st  day  of 

^^rch,  1861,  to  satisfy  a  mortgage  for  $28,000,  held  by 

William  Gibbons,  enough  had  been  sold  to  satisfy  all  but 

v9000.     That  he  requested  Brown  to  purchase  the  balance 

^'^  the  mortgaged  premises  for  him  for  that  sum,  and  to  pay 

'•^r  bim  whatever  balance  he  might  be  unable  to  raise  \  that 

Brown  consented,  and  agreed  to  purchase  the  property,  and 

^  advance  for  him  what  balance  he  might  be  unable  to 

^ise;  and  that  for  that  purpose,  and  as  part  of  the  pur- 

^iWse  money,  he  advanced  to  Brown  twency-five  shares  of 

atock,  of  the  par  value  of  $2500.     That  the  sheriflF,  at  the 

request  of  Merritt,  made  in  pursuance  of  said  arrangement, 

W)ld  the  whole  of  the  remaining  lots  in  the  tract  in  one  parcel, 

and  that  Brown  purchased  it  at  one  bid  for  $9000 ;  that  the 

lote  Were  worth  twice  that  sum,  and  would  have  sold  for  ;% 

™och  larger  sum,  if  sold  in  parcels  ;  and  that  it  was  under- 

*^ood  that  Brown  was  buying  for  complainant,  who,  as  owner 

w  the  equity  of  redemption,  was  the  only  person  interested, 

^d  on  that  account  no  one  bid  against  him.     That  Merritt 
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expected  to  raise  and  pay  the  money  above  the  value  of 
stock  by  the  time  the  sheriff's  deed  was,  to  be  delivered, 
being  disappointed,  Brown  offered  to  advance,  and  did 
vance  the  money  for  Merritt>  and  took  the  deed  in  his  o 
name,  but  in  trust  fbr  Merritt,  and  to  secure  himself  for  tC^ 
amount  he  had  advanced.     That  Brown  took  possession 
the  premises,  and  received  the  rents,  issues,  and  profits,  ai 
now  refiises  to  convey  them  to  Merritt  upon  being  reimbure* 
the  amount  advanced  with  interest. 

The  defendants  in  their  answer,  admit  the  sale  by  C 
sheriff,  and  that  Brown  bought  the  lots  as  stated  in  the 
at  the  sheriff's  sale,  for  $9000,  but  they  deny  that  the  p 
erty  was  worth  $10,000  at  the  sale,  or  that  any  such  arran 
ment  as  that  stat-ed  in  the  bill  was  made  by  Merritt  wi 
Brown.     They  answer  that  Brown  bought  and  holds  t:=. 
property  for  hiknself  and  not  for  the  complainant ;  and 
the  circumstances  under  which  the  purchase  was  made  w 
these ;    that  the  mortgage  of  Gibbons  included  lands  held 
a  church  of  which  Brown  was  a  member,  to  which  they 
been  conveyed  by  Merritt,  with  warranty,  although  subj 
to  the  mortgage,  and  which  were  by  the  decree  to  be 
if  the  lands  yet  held  by  Merritt  did  not  bring  enough  to 
the  mortgage  debt;  that  Brown  and  other  members  of  t! 
church  determined  to  bid  up  Merritt's  lands  to  a  price  tl 
would  satisfy  the  decree,  but  at  the  sale  on  that  day 
property  went  so  low,  that  apparently  the  church  prope 
would  have  to  be  sold.      That  the  complainant  was  v 
anxious  to  have  the  debt  paid  by  the  sale  of  his  lots,  to 
himself  from  liability  on  his  covenants,  and  to  save  pied 
which  had  been  given  by  him  for  the  indemnity  of  the 
chasers  from  him  ;  and  that  he  offered  to  Brown,  if  he  w 
bid  off  the  remaining  lots  at  $9000,  the  amount^of  the 
ficiency,  he  would  give  him  the  twenty-five  shares  of  st 
and  also  relieve  him  from  raising  the  $9000,  by  paying 
same  himself,  before  the  expiration  of  the  sixty  days^ 
time  which  Gibbons  had  consented  to  give  for  the  pay 


OCTOBER  TERM,  1868.  5889 

Merrittv.  Brown. 

ui  order  to  induce  Brown  to  bid ;  and  that  if  he  did  not  so 
relieve  Brown,  the  stock  was  to  belong  to  Brown. 

This  answer  of  Brown  is  responsive,  so  far  as  it  denies  the 
Agreement  set  up  in  the  bill,  and  also  in  stating  what  were  the 
Wms  of  the  agreement  under  which  the  purchase  was  made. 
An  answer  in  stating  the  particulars  of  a  transaction  charged 
And  inquired  into  by  the  bill,  is  responsive.  It  was  so  held 
. ky  Chancellor  Vroom,  in  Youle  v.  Richards,  Saxt  539;  and 
in  this  case  the  details  are  expressly  in  answer  to  the  inter- 
JogHtory  which  asks,  "  for  what  purpose  and  consideration  the 
«wd  stock  was  assigned?"  The  defendants  could  not  refuse 
to  answer  this  without  bringing  themselves  into  contempt. 

The  whole  controversy  depends  upon  the  question  in  dis- 
pute between  the  parties,  as  to  what  was  the  agreement  upon 
'hich  Brown  bought. 

It  is  settled  by  the  decision  of  the  highest  court  in  this 
s^te,  that  a  parol  agreement  made  between  a  defendant  in 
^ecution  and  a  purchaser  at  a  sheriff's  sale,  by  which  the 
purchaser  agrees  to  buy  for  the  benefit  of  the  defendant, 
^  consequence  of  which  the  defendant  permits  the  sale 
to  go  on,  and  refrains  from  procuring  bidders,  or  doing 
^Vthing  to  increase  the  price,  will  be  enforced  in  equity, 
Notwithstanding  the  want  of  any  writing,  as  required  by 
tike  statute  of  frauds.  This  was  adjudicated  in  the  case 
<rf  Warwick  4"  Smith  v.  Marlatt^  decided  at  the  Term  of  No- 
vember, 1867>  and  on  this  part  of  the  c^ise  the  judges  of  that 
<»urt  were  unanimous.  Neither  in  that  court,  nor  in  this,  did 
tile  opinions  delivered,  state  the  ground  on  which  the  case 
^as  considered  not  to  be  within  the  statute  of  frauds.  It 
*iiight  have  been  held  a  resulting  trust,  on  the  ground  that 
4e  excess  of  the  value  of  the  property  purchased,  above  the 
*BJouut  bid,  belonged  to  the  defendant,  and  was  by  virtue  of 
^  arrangement  conveyed  to  the  purchaser  without  other 
^nsideration,  and  therefore  a  trust  resulted  to  the  defendant 
*n  execution ;  or,  it  might  have  been  held  to  be  a  contract  in 
Unperformed,  and  therefore  to  be  enforced  in  equity,  when 
^t  is  proved  that  the  contract  was  made,  and  that  the  acts 

Vol.  IV.  2  b 


290  CASES  m  CHANCEBT. 

Marritt  v.  Brown. 

alleged  to  be  the  part  performaace,  were  doae  in  execaikm 
of  the  contract. 

It  is  difficalt  to  sustain  it,  on  the  doctrine  of  a  reealting 
trust.  The  bid  at  the  judicial  sale  must  be  taken  to  be  the 
yalue  of  the  property,  and  there  would  be  no  reasons  to 
Create  a  resulting  trust,  more  than  in  any  other  case  where 
land  is  sold  and  conveyed  below  its  value. 

On  the  ground  of  a  contract  concerning  land,  in  part  per- 
formed, there  is  no  difficulty  in  sustaining  these  decisions; 
and  it  appears  to  me  the  true  abd  only  ground  on  which  the 
doctrine  can  be  placed;  The  owner  of  the  land,  while  the 
title  is  in  him,  mak^  a  contract  for  ttie  purchase,  by  whidi 
he  is  to  do,  or  abstain  from  Certain  acts,  in  consequence  of 
which  the  purchaser  gets  title  to  the  property.  Permitting 
a  sale  to  go  on,  which  perhaps  he  could  not  arrest  or  poet- 
pone,  may  seem  a  small  consideration.  Yet  the  mere  power 
to  appeal  for  forbearance  to  the  plaintiff  or  officer  conduct- 
ing  the  8ale>  or  to  appeal  to  the  sympathies  of  bystanders  to 
save  him  from  sacrifice,  by  bidding  its  value  for  his  property, 
is  a  consideration  which  a  proposed  purchaser  must  respect. 
And  more  than  all,  the  good  feeliDg  of  the  persons  attending 
a  sale,  would  induce  them  not  to  bid  against  a  purchaser 
who  was  understood  to  be  a  friend  of  the  defendant  in  execo- 
lion,  and  to  be  advancing  the  money  and  buying  the  prof^erry 
for  his  benefit.  It  would  be  fraud  in  a  purchaser,  who  Lad 
received  the  benefit  of  these  considerations  at  the  sale,  u> 
refuse  to  perform  his  part  of  the  agreement. 

This  view  makes  it  important  to  inquire  and  ascertain 
what  the  agreement  was,  which  is  to  be  enforced  lor  the 
relief  of  the  coniplainant^ 

The  only  direct  evidence  as  to  the  agreement,  is  the  testi- 
mony of  the  complainant,  and  of  the  defendant,  E.  G.  Brt)wu. 
That  of  Brown  consists  of  his  responsive  answer,  and  his 
examination  as  a  witness ;  these  agree  with  each  other.  He 
states,  in  substance,  that  upon  receiving  the  stock  from  the 
complainant,  he  agreed  to  purchase  the  remainder  of  the 
property  for  $9000,  so  as  to  pay  off  the  whole  debt,  and 
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thus  relieve  the  complainant  from  further  liability,  and  free 
the  property  conveyed  by  him  as  a  pledge  to  purchasers, 
and  free  the  property  of  the  church,  and  of  other  piirchasers, 
from  the  lien  of  the  mortgage;  that  the  complainant  under- 
took to  pay,  and  was  to  have  the  privilege  of  paying  the 
$9000  before  the  delivery  of  the  sheriflF's  deed,  and  in  such 
case  was  to  have  the  property,  and  the  stock  which  he  had 
transferred  to  Brown. 

There  is  no  evidence  suflBcient  to  overcome  this  statement 
of  Brown.  His  admissions  to  several  of  the  witnesses,  that 
he  had  bought  the  property  for  the  complainant,  and  that 
the  complainant  should  have  a  chance,  do  not  contradict  it, 
but  are  in  accordance  with  it.  The  complainant  himself 
Bays,  in  his  testimony,  that  he  was  to  redeem  the  property 
in  sixty  or  ninety  days.  And  he  says  that  there  was  no 
further  agreement  as  to  what  was  to  be  done  with  the 
property  if  he  did  not  redeem  it  within  that  time. 

I  have  no  doubt,  from  the  whole  testimony  taken  together, 
that  Ihe  agreement  was  substantially  as  stated  by  Brown. 
That  in  consideration  of  the  stock  being  transferred  to  him, 
he  was  willing  to  bid  for  the  residue  of  the  property  $9000 ; 
that  he  was  wiUing,  if  the  complainapt  could  raise  the  money 
before  the  deed  was  given  to  him,  that  the  property  should 
be  conveyed  to,  or  retained  by,  the  complainant ;  and  that 
the  agreement  was  made  to  carry  out  that  purpose.  The 
benefit  to  the  complainant  was  clear.  He  secured  the  payment 
of  his  whole  mortgage  debt,  of  which,  in  any  other  way,  there 
was  considerable  doubt;  and  he  secured  the  privilege,  for 
sixty  or  ninety  days  longer,  of  having  the  right  of  selling  the 
property,  or  of  keeping  it,  if  he  could  induce  any  one,  in  that 
time,  to  pay  a  larger  price,  or  to  advance  the  amount  upon 
the  property. 

Brown  secured  the  object  for  which  he  set  out,  of  protect- 
ing the  church  from  loss,  without  any  loss  to  himself,  if 
Merritt  should  pay  the  amount ;  and  if  he  should  not,  he 
would  hold  the  property  and  the  stock,  for  which  he  bad 
determined  that  he  was  willing  to  give  $9000. 
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This  is  such  aa  agreement  as  will  be  enforced  in  this 
court,  but  upon  the  terms  exacted  in  other  cases,  that  the 
party  asking  the  performance  shall  have  substantially  com- 
plied with  his  part  of  it.     It  is  clearly  not  a  mortgage;  it 
has  none  of  the  requisites  of  a  mortgage;  it  is  merely  an 
agreement  to  sell.     The  transaction  was  not  one  that  equity 
will  convert  into  a  mortgage,  as  made  in  the  form  in  which  it 
was  taken  for  the  purpose  of  depriving  the  mortgagor  of  his 
right  to  redeem.     A  deed,  when  made  for  that  purpose,  will 
sometimes  be  declared  to  be  a  mortgage,  where  there  is  at 
the  same  time  an  agreement  to  re-convey.     But  such  con- 
struction is  rarely  made,  except  in  cases  where  the  convey- 
ance was  made  to  secure  or  pay  an  antecedent  debt,  or  for 
money  advanced  upon  negotiations  begun  for  a  loan,  and 
where  it  appears  that  a  loan  was  intended.     In  this  case 
there  was  no  antecedent  debt,  and  'the  idea  of  advancing 
$9000,  as  a  loan,  on  the  remnants  of  this  property,  in  the 
situation  of  affairs  at  that  time,  is  too  absurd  to  be  con-    *  \ 
sidered.     It  would  affect  defendants  in  execution  injuriously,     ;  :^ 
if  courts  should  construe  such  agreements  into  mortgages, 
against  the  clear  intent  of  the  parties.     No  one  would  dare 
to'  aid  a  defendant  at  an  execution  sale,  for  fear  that  his  only 
right  would  be  a  right  to  foreclose  and  sell,  at  the  end  of  six     \ 
months  or  a  year,   whatever  might  be   the  agreement  or 
intention  of  the  parties. 

Brown  extended  this  agreement  for  sixty  days,  by  parol: 
the  complainant  did  not  perform  his  part  within  the  sixty 
days,  or  the  extended  time,  but  Brown  was  compelled  to 
raise  the  money,  and  take  the  sheriff's  deed  himself.    After 
this,  all  right  or  equity  of  the  complainant  to  call  upon 
Brown  for  specific  performance  of  this  agreement,  was  gone. 
Brown,  after  this,  offered  to  let  him  have  the  property,  upon 
being  paid  the  amount  advanced,  and  several  times  requested 
him  to  pay  the  amount   and   take   it.      The   complainant 
omitted  and  declined  to  do  this;  but,  after  two  years'  neg- 
lect, and  shortly  before  the  filing  of  the  bill  in  this  case,  he 
applied  to  Brown  for  a  conveyance. 
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Time  is  frequently  considered  not  of  the  esseooe  of  an 

agreement  to  convey  lands,  and  delay  will  not,  in  soch  cases, 

bar  the  right  to  have  specrfic  performance.    But  iu  all  cases, 

^here  the  value  of  the  property  concerned  has  materially 

changed,  or  where  great  financial  changes  have  materially 

altered  the  relative  value  of  money  and  lapd,  time  will  be 

considered  material,  and  a  party  will  not  be  allowed  to  lie  by 

until  the  change  sets  in  his  favor,  and  then  ask  for  specific 

I)erformance.      This  rule   was   very   properly  and  clearly 

adopted  and  enforced  by  the  late  Chancellor,  in   Young*8 

odm'r  V.  BaMone,  1  C.  E.  Green  224. 

,  In  this  case,  the  commencement  of  the  war,  by  the  at- 
tack on  Fort  Sumter,  between  the  sheriff's  sale  and  the 
time  to  redeem,  had  alarmed  the  community;  prices  were 
unaettled,  and  few  were  willing  to  purchase  real  estate  at 
*ll.  Within  the  extension  of  sixty  days,  the  disaster  at 
Bull  Run  had  further  unsettled  values,  and  rendered  the 
purchase  of  real  estate  un^lesirable.  In  this  condition  of 
things,  the  complainant  failed  to  redeem,  according  to 
agreement,  and  left  Brown  to  pay  the  money,  and  fixed 
^ilh  what  must  have  appeared  a  bad  purchase.  He  made 
Jio  effort,  he  considered  himself  under  no  obligation,  to 
l^eem  the  property.  But  after  two  years,  when,  by  the 
rfect  of  the  legal  tender  act,  the  country  had  been  flooded 
^ith  a  large  amount  of  paper  money,  not  convertible  into 
gold,  and  worth  far  less,  and  the  relative  value  of  land  and 
this  money  had  changed,  the  complainant,  seeing  that  some- 
thing was  to  be  gained  by  him,  and  lost  by  Brown,  by  his 
perlorming,  at  this  late  day,  his  part  of  the  contract,  offers 
tipay,  and  asks  for  the  property.  The  mere  statement  of 
the  transaction  shows  it  to  be  too  unconscientious  to  be 
entitled  to  aid  in  this  court.  It  is  a  case  where  time  is 
clearly  of  the  essence  of  the  contract,  au'i  to  which  the  ru'e 
of  equity,  that  a  party,  to  entitle  himself  to  the  aid  of  this 
court  in  eniorcing  specific  performance  of  a  contract,  must 
have  himself  been  ready,  willing,  and  eager  to  perform  on 
lis  part,  clearly  applies.     The  mere  fact  that  he  did  once, 

2b* 
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when  called  upoD  to  redeem,  refuse  or  omit  to  perform, 
would  be  a  bar  to  relief  in  this  court. 
The  bill  must  be  dismissed,  with  costs. 


Boss  and  others  V8.  Butler. 


1 1 


1,  1.  When  the  prosecation  of  a  basiness,  of  itaelf  lawful,  in  the  neighbor- 
hood of  a  dwelliog- boose,  renders  the  enjoyment  of  it  materially  aDcom- 
fortable  by  the  smoke  and  cinders,  or  noi^e  or  offensive  odors  produced  by 
such  business,  although  not  in  any  degree  injarions  to  health,  the 
carrying  on  such  business  there  is  a  nuisance,  and  'will  be  restrained  b^ 
injunction. 

2.  A  clear,  unmistakable  nuisance,  which  it. is  intended  to  commit  peri- 
odically, will_not  be  permitted  on  the  ground  that  it  recurs  only  occa- 
sionally, and  continues  but  a  short  time. 

3.  The  qualifications,  that  a  lawful  business  will  not  be  reetrain^d  for 
every  triding  inconvenience,  and  that  personn  must  not  stand  on  •ztreme 
rights  and  bring  actions  in  respect  to  every  matter  of  annoyance,  dooa  not 
refer  to  the  proportion  of  time  for  which  the  nuisance  is  continued,  but 
only  to  the  degree  or  kind  of  annoyance. 

4.  Matters  that  are  an  annoyance  by  being  merely  disagreeable  or  un- 
sightly, as  a  well  kept  butcher  shop  or  a  green  grocery  near  a  costly  dwell- 
ing-house, or  any  other  buHiness  that  attracts  crowds  of  orderly  persons,  or 
numbers  of  carts  and  carriages,  are  not  nui.«ances,  even  should  they  seriously 
aHfect  the  value  of  the  property  by  driving  away  tenants,  and  prevent  it 
being  let  to  any  who  would  pay  high  rents. 

5.  Because  a  certain  part  of  a  town  is  occupied  by  tradesmen  and  me- 
chanics for  residences,  and  carrying  on  trades  which  occasion  some  degree 
of  noise,  rtmokn,  and  cinders,  and  contain^«  no  elegant  or  costly  dwellings. 
and  is  not  inhuhited  hy  the  w«?althy  and  liixuricjH.  it  is  not  there/ore  a 
proper  and  convenient  place  tor  carrying  o\\  a  busiiiwf*  which  renders  th^ 
dwullingi)  thero  uncomfortable  to  the  owners  and  their  families  by  of- 
fensive smells,  .imoke,  cinders,  or  intolerable  noises. 

f>.  Whether  the  matter  complained  of  con<4titutes  a  legal  nuisance,  mu«t 
\ni  determined  by  the  circumstances  of  each  case. 

7.  A  dense  siiioke  laden  with  cinders,  continued  for  twelve  hours  twice 
in  each  month,  falling  upon  and  pen^^trating  houses  and  premitee,  at  dis 
tances  varying  from  forty  to  two  hundred  feet,  held  to  constitute  a  legal 
nuisance. 

S.  Equity  will  not  interfere  against  a  nuisance  that  is  only  contingent 
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Argued  on  rule  to  show  cause  why  an  injunction  should 
not  issue. 

Mt,  H,  V,  Speer,  for  complainants. 

Mr.  W.  Strong,  for  defendant. 

The  Chancellor. 

The  complainants  in  this  bill  are  seven  in  number.  Each 
owns  and  occupies  a  dwelling-house  in  the  city  of  New 
Branswick,  on  Burnet  street,  between  New  street  and  Oliver 
street.  The  defendant,  Butler,  owns  what  is  known  as  the 
Dunham  lot,  on  the  west  side  of  Burnet  street,  nearly  equi- 
dif^tant  from  New  street  and  Oliver  street,  which  arc  five 
hundred  feet  apart.  The  defendant's  lot  is  one  hundred  feet 
wide,  by  two  hundred  feet  deep.  The  complainant,  Agnew, 
resides  in  his  own  house  opposite  the  lot  of  the  defendant, 
and  forty  feet  distant  from  it. 

The  defendant  has  commenced  erecting  a  building  on  his 
lot  on  the  line  of  the  street,  to  be  used  Jis  a  pottery  for  manu- 
facturing and  burning  earthenware.     It  is  to  be  three  stories 
high,  and  to  contain  two  furnaces,  and  two  kilns  for  burn- 
ing the  earthen  ware.     This  ware  he  intends  to  burn  in  this 
building  with  pine  wood,  which  emits  large  volumes  of  dense 
nnd  offensive  smoke  loaded  with  cinders.     These  facta  are 
alleged  in  the  bill,  and  admitted,  or  not  denied  by  the  answer. 
The  complainants  allege  that  the  smoke  and  cinders  from 
this  pottery,  will  descend  n{)on  their  roofs,  and  into  their 
yards,  penetrate  tneir  dwellings,  injure  their  goods  and  fur- 
niture, and  injure  and  impair  the  health  and  comfort  of 
themselves  and  families.     They  allege  that  the  defendant  in- 
tends erecting  his  building  of  wood,  and  that  the  same  will 
bo  very  combustible,  and  will,  by  reason  of  the  large  fires,  l>e 
apt  in  dry  weather  to  cause  and  communicate  fire  to  the 
neighboring  buiMiugs. 

They  farther  allege,  that  the  defendant  has  had  a  small 
{K>ttery  for  some  years  on  the  rear  of  his  lot,  one  hundred  feet 
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distant  from  Burnet  street;  and  that  this  part  of  New 
Brunswick  is  closely  and  compactly  built  up  and  inhabited, 
and  that  the  erection  of  this  pottery  upon  Burnet  street, 
will  greatly  depreciate  the  value  of  their  property. 

The  answer  denies  that  this  part  of  New  Brunswick  is 
closely  built  up,  and  says  that  there  are  a  number  of  vacant 
lots  used  for  ooal  yards,  ship  yards,  lumber  yards,  dock 
yards,  and  like  purposes,  on  the  east  side  of  Burnet  street, 
and  between  it  and  the  canal  and  river,  which  are  east  of 
Bnrnet  street  and  of  the  lots  fronting  on  it.  It  admits  that 
defendant  intended  to  build  the  pottery  of  wood,  but  alleges 
that  he  has  changed  his  plan  in  that  respect,  and  intends  to 
build  it  of  brick,  with  a  fire  proof  roof,  and  denies  that  there 
will  be  any  unusual  danger  of  fire  from  the  business  as  he 
intends  to  carry  it  on  there.  The  answer  does  not  deny  that 
the  fires  will  be  made  with  pine  wood,  and  that  large  volumes  'i 
of  dense  smoke  will  issue  from  the  chimneys,  or  that  it  will  jl 
fall  upon  and  penetrate  the  dwellings  of  the  complainants; 
but  it  alleges  that  the  smoke  will  be  made  only  about  once  in 
two  weeks,  that  it  will  continue  in  large  volumes  less  than 
twelve  hours,  and  will  usually  escape  and  disappear  in  the 
night  without  being  noticed  by  persons  in  the  neighborhood. 

The  defendant  further  answers  and  insists,  that  this  part 
of  New  Brunswick  is  inhabited  principally  by  mechanics  and 
laborers,  many  of  whom  use  their  houses  and  lots  for  business 
purposes,  and  that  the  complainants  so  use  their  premises: 
that  the  complainant,  Agnew,  is  a  lock  and  gunsmith,  and 
carries  on  his  business,  and  has  forges  and  makes  smoke  on 
his  premises ;  and  that  it  is  a  suitable  and  convenient  phiceio 
carry  on  the  business  of  a  pottery,  and  that  his  intended  es- 
tablishment will  be  no  injury  to  the  property  of  the  com- 
plainants. 

For  the  purposes  of  this  application,  it  must  be  taken  as 
established,  that  the  defendant  is  about  to  erect  upon  his  lot. 
on  the  west  side  of  Burnet  street,  a  brick  building  with  afire 
proof  roof,  forty  feet  front  by  sixty  feet  deep,  and  three  stories 
liigh ;  that  the  building  is  to  be  placed -on  the  line  of  Burnet 
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Street  upon  the  front  of  the  lot,  which  is  one' hundred  feet 
wide  and  two  hundred  feet  deep,  and  has  on  its  rear  a  small 
pottery,  which  has  been  used  for  several  years;  that  the 
building  will  be  constructed  with  two  kilns,  each  contain- 
ing one  furnace  for  burning  earthenware,  having  each  one 
chimney ;  that  it  is  intended  when  the  building  is  fin- 
ished, to  use  these  kilns  and  to  bum  pine  wood,  which  will 
cause  large  volumes  of  dense  smoke  to  issue  from  the 
chimneys,  which,  with  the  cinders  emitted  with  it,  will  fall 
in  the  yards  and  upon  the  houses  in  the  vicinity,  and  pene- 
trate the  dwellings  of  the  complainants,  injure  their  goods 
and  make  their  homes  uncomfortable.  These  fires  will  not 
be  kindled  more  than  twice  in  each  month,  and  after  the 
first  twelve  hours  will  not  emit  large  volumes  of  smoke,  and 
:in  certain  states  of  the  atmosphere  the  smoke  will  be  carried 
off  without  penetrating  the  houses  of  the  complainants. 

It  must  also  be  taken  as  established,  that  Burnet  street,  in 
this  locality,  and  the  adjoining  parts  of  the  city,  are,  if  not 
^continuously,  thickly  built  up,  and  have  been  so  built  up  for 
years;  that  these  buildings  have  been,  and  now  are,  used  for 
dwellings;  that  the  complainants  all  occupy  dwellings  on 
Burnet  street,  between  New  and  Oliver  streets,  and  that 
the  dwelling-house  of  the  complainant,  Agnew,  is  on  the 
opposite  side  of  Burnet  street,  and  within  forty  foot  of  the 
proposed  pottery;   that  this  part  of  the  city  is  used  for 
Winess  and  mechanical  purposes,  and  is  in  the  neighbor- 
hood of  the  canal  and  river,  and  of  the  wharves,  docks,  and 
^1  and  lumber  yards  on  it,  and  is  not  the  residence  of  the 
J^ore  wealthy  and  luxurious  inhabitants,  but  is  occupied  by 
"ttsinees  men  and  mechanics  of  moderate  means. 

The  question  is,  whether  this  factory,  and  the  business 
Proposed  to  be  carried  on  in  it  in  the  manner  stated,  will  be, 
^^that  neighborhood  and  to  these  complainants,  a  nuisance 
•uch  as  this  court  ought  to  prevent  and  restrain. 

The  defendant  contends  that  it  will  not  be  a  nuisance : 
^fBt,  becaose  the  annoyance  will  not  be  great,  and  only 
^Hicasional;  principally  in  the  night,  when  it  will  not  be  much 
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noticed,  and  will  not  be  injurious  to  health ; 
because  it  is  in  an  old  part  of  the  town,  now  desert 
better  class  of  residents,  and  given  up  principally 
and  manufactures,  and  on  which  there  are  not  many 
buildings ;  and,  thirdly,  because  it  is  near  the  c 
river,  where  there  is  an  abundant  supply  of  water 
guish  any  fires  which  may  be  occasioned  by  the  bus 

The  first  question  is,  whether  the  large  volume 
smoke,  issuing  from  this  factory  upon  the  prem 
{penetrating  the  dwellings  of  the  complainants,  i 
nuisance  as  will  be  restrained  by  this  court.  The 
is  a  lawful  one ;  there  can  be  no  pretence  that  it  is 
to  health ;  and  it  is  a  question  of  great  practical  in 
in  this  state,  where  manufactures  flourish,  and  ai 
increase,  whether  such  business  can  be  permitte 
neighborhood  of  dwelling-houses,  where  the  sn 
cinders  render  the  houses  uncomfortable  to  the  inl 
Smoke,  noise,  or  bad  odors,  even  when  not  inj 
health,  may  render  a  dwelling  very  uncomfortable, 
drive  from  it  any  one  not  compelled  by  poverty  U 
If  the  citizen  has  no  protection  against  such  annoyj 
comfort  and  value  of  his  home  can  be  destroyed  b^ 
that  may  choose  to  erect  such  §Lnnoyance  near  it,  ai 
not  rich  enough  to  buy  all  the  land  around  him  fr 
he  could  be  so  annoyed,  could  be  safe. 

The  law  tiikes  care  that  lawful  aud  useful  busii 
not  be  put  a  stop  to  on  account  of  every  trifling  or  i 
annoyance,  such  as  may  offend  the  taste  or  disturb  t 
of  a  fastidious  or  over  refined  person.  But,  on 
hand,  it  does  not  allow  any  one,  whatever  his  circi 
or  condition  may  be,  to  be  driven  from  his  home 
compelled  to  live  in  it  in  positive  discomfort,  althou 
by  a  lawful  and  useful  business,  carried  on  in  hij 
Tlie  maxim,  »ic  utere  too  ut  alienum  iwn  laedaa, 
the  well  established  doctrine  of  the  law. 

It  is  not  necessary,  to  constitute  a  nuisance, 
matter  complained  of  should  affect  the  health  or  dc 
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material  property.    It  is  sufficieDt,  in  the  language  of  Sir     / 
Knight  Brace,  if  it  is  ''  an  inconvenient^  materially  interfer-    / 
ing  with  the  ordinary  comfort,  physically,  of  humati  exist- 
ence, not  merely  (uncording  to  elegant  and  dainty  modes  and 
Habits  of  living,  bat  acdording  to  plain  and  sober  and  simple 
actions  among  the  English  people." 

In  accordance  with  this  view,  it  is  settled  in  England  and  1 
ia  this  country,  that  smoke,  or  offensive  vapors,  or  noise, 
Although  not  injurious  to  health,  may  constitute  a  nuisance ; 
tlxe  only  question  being,  whether  the  degree  or  extent  n 
iiJich  as  to  interfere  materially  with  the  comfort  of  life. 
C^ord  Mansfield,  in  the  case  of  Itex  v.  White  and  "^ard, 
L  Burr.  337,  which  Was  on  an  indictment  for  causing  "  a 
:a  oisome,  offensive,  ahd  stinking  smoke,"  held  that  "  it  is  not 
"Xl  ^cessary  that  the  dmell  should  be  unwholesome ;  it  is 
^■Qough  if  it  renders  the  enjoyment  of  life  and  property  un- 
=i«mfortable."  In  Bex  v.  iVeiZ,  2  Carr,  ^  Payne  488,  on  an 
i^  ■'idictment  for  carl^ying  on  the  trade  of  a  varnish  maker, 
^^bbott,  Chief  Justice,  says :  "  It  is  not  necessary  that  a  pub- 
^  ^c  nuisance  should  be  injurious  to  health ;  if  there  be  smells 
^^ffeusive  to  the  sertses,  that  iifj  enough,  as  the  neighborhood 
^  '^  a  right  to  fresh  and  pure  air."  In  Simpfscrn  v.  Savage, 
^  O.  B.  (N.  S,)  347,  it  seems  to  l>e  taken  for  granted  that 
'^^cke  and  soot  alone,  would  constitute  a  nuisance,  if  the 
'^t^ion  had  been  brought  by  the  tenant.  Bramwell,  B.,  in 
'nford  V.  Tumley^  3  Best  <Sf  Smith  81,  an  action  for  of- 


^^sive  smoke  from  a  lime  kiln,  declares,  that  the  defendant 
^  ^^^  done  that  which  is  actionable  as  being  a  nuisance  to  the 
^^^ainliti  's  habitation,  by  causing  a  sensible  diminution  of  the 
mfor table  enjoyment  of  it.  In  Sampson  v.  Smith,  8  Sivi, 
a  bill  to  restrain  the  use  of  a  steam  engine,  which 
iitted  smoke  and  soot  on  complainant's  premises,  was  sus- 
.ined  on  demurrer.  In  Walter  v.  Selfe,  i  De  0.  ff  Sniale, 
18,  the  comphiinant  sought  to  restrain  burning  a  brick  kiln 
^^^r  his  dwelling-house,  on  account  of  the  annoyance  from 
te  smoke  and  vapor,  not  contended  to  be  injurious  to  health. 
ice  Chancellor  Bruce  says,  that  the  complaiaant  ia  entitled 
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to  have  an  unpolluted  and  untainted  atmosphere,  "  meanin 
by  *  unpolluted  '  and  '  untainted/  not  necessarily  air  as  fresl 
free,  and  pure  as  at  the  time  of  building  his  house  the  atmc 
phere  then  was,  but  air  not  rendered  to  an  important  d^^- 
gree  less  comfortable,  or  at  least  not  rendered  incompatible  ^ 
with  the  physical  comfort  of  human  existence;  a  phrase  tz^-^ 
be  understood,  of  course,  with  reference  to  the  climate  ant  ^ 
habits  of  England."     Again  :  "  Whether  this  is  or  will  beau-    ^ 
inconvenience  to  the  occupier  of  the  plaintiff's  house  as  occi 
pier  of  it,  must  be  answered  in  the  affirmative,  though  wheth( 
to  the  extent  of  being  noxious  to  human  health,  aninij 
health,  or  vegetable  health,  I  do  not  say,  or  deem  it  necessar 
to  intimate  an  opinion."    In  Crump  v.  Lambert^  3  -Bj.  Case^^f 

{E,  L.  -R.)  409,  in  1867,  the  plaintiff  asked  to  restrain  th -^ 

carrying  on  a  forge  near  his  premises,  on  account  of  th -^ 

smoke  and  offensive  effluvia  that  proceeded  from  a  chimne y 

fifty  feet  high,  fifty-eight  yards  from  plaintiff's  house,  an  ^ 
the  noise  by  the  hammers  used.  Lord  Romilly,  Master  r  ^f 
the  Rolls,  says :  "  With  respect  to  the  question  of  law,  I  coi 
sider  it  to  be  esUiblished,  by  numerous  decisions,  that  sraok 
unaccompanied  by  noise  or  noxious  vapors,  that  noise  alon( 
that  offensive  vapors  alone,  although  not  injurious  to  healtbzi^^i 
may  severally  constitute  a  nuisance  to  the  owner  of  adjoinin. 
or  neighboring  property  ;  "  and  he  granted  the  injunction  fc 
the  smoke  and  noise  alone. 

The  Supreme  Court  of  New  York  in  the  case  of  Fisfc 
Dodge,  4  Dcnio  311,  which  was  for  a  nuisance  by  noise  an« 
dust  from  a  steam-boiler  factory  a'ljoining  the  plaintiff' 
dwelling-house,  hold  that  "  it  is  not  necessary  that  the  own< 
should  have  been  driven  from  his  dwelling;  it  is  enough  tlia 
the  enjoyment  of  life  and  property  has  been  rendered  ui 
comfortable." 

The  same  principle  was  held  by  the  Supreme  Court  cr:^^ 
New  York,  in  Feck  v.  Elder,  8  Sandf,  S,  C.  B,  126,  and  i      « 
Hoiuard  v.  Lee,  Ibid,  281,  and  by  Chancellor  Walworth  w    ^ 
Catlin  V.  ValeniiJiCy  9  Faige  575 ;    also   by  the  Supreir^  ^ 
Court  of  Massachusetts,  in  Weasonw,  Tlie  Wasliburn  Irmi  Cc^^f 


OCTOBER  TERM,  1868.  301 

Ross  V.  Batler. 

m  95.  The  Supreme  Court  of  Maine  in  Barnes  v» 
m,  7  Am,  Law  Reg.  {N,  S,)  81,  also  sanction  it.  In  the 
•  Bhodea  v.  Dunbar,  in  the  Supreme  Court  of  Pennsyl- 
reported  in  7  -4m.  Law  Reg.  {N,  S,)  412,  Chief  Justice 
ion,  although  in  delivering  the  opinion  of  the  court  he 
'annoyances  without  damage  are  no  ground  for  injunc- 
jret  declares,  that  if  by  reason  of  defendants  continuing  to 
ips,  shavings,  and  sawdust  as  fuel,  the  smoke,  soot,  and 
)mplained  of  should  continue,  and  be  a  nuisance,  equity 
enjoin  against  the  use  of  such  fuel, 
his  court,  Chancellor  Williamson,  in  Davidson  et  ai,  v. 
,  1  Stockt,  189,  held  that  *'  it  is  not  necessary  that  the 
hould  be  unwholesome,  it  is  enough  that  it  renders  the 
lent  of  life  and  property  uncomfortable ;  "  and  again  : 
LUthorities  are  abundant  to  sustain  the  position  that  an 
lual  cannot  erect  in  a  densely  settled  portion  of  a  city 
n,  occupied  by  private  dwellings,  any  kind  of  manu- 
ng  establishments,  and  so  use  the  machinery  and  carry 
business  as  to  render  living  in  the  neighborhood  uncon- 
e,  either  an  account  of  the  noise  it  occasions,  or  of  its 
and  offensive  smells.*'  The  same  jurist,  in  Wolcott  v. 
:,  3  Stockt,  207,  declares,  that  "  the  court  will  interpose 
yent  the  prosecution  of  a  legal  trade  where  it  is  carried 
such  a  manner  as  to  injure  an  adjoining  tenant,  or 
ict  the  air  with  noisome  smells,  gases,  or  smokes,  in- 
8  to  health,  or  rendering  the  enjoyment  of  life  within  a 
)oring  dwelling-house  uncomfortable."  And  although  he 
^ed  the  injunction  in  that  case  because  it  seemed  doubt- 
>m  the  evidence  whether  the  smoke  would  annoy  the 
iinants,  yet  he  declares :  "  As  to  the  smoke  and  cindeis, 
ateam  engine  is  driven  in  such  a  way  as  to  throw  th«.m 
ad  upon  the  dwellings  so  as  to  annoy  the  inmates — 
t  such  annoyance  this  court  will  protect  the  complain- 
Chancellor  Green,  in  Holsman  v.  Boiling  Spring  Co., 
arier  343,  declares,  that  where  the  nuisance  operates  to 
8h  the  comfort  of  a  dwelling-house  the  party  injured 
tied  to  protection  by  injunction. 
^  IV.  2c 
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.  The  law,  then,  must  be  regarded  as  settled,  that  wheO  ^"^ 
prosecution  of  a  business,  of  itself  lawful,  in  the  neighborb^ 
of  a  dwelling-house,  renders  the  enjoyment  of  it  materi^*? 
uncomfortable,  by  the  smoke  and  cinders,  or  noise  or  otf^^* 
sive  odors  produced  by  such  business,  although  not  in  f^^l 
degree  injurious  to  health,  the  carrying  on  such  business  tb«re 
is  a  nuisance,  and  it  will  be  restrained  by  injunction. 

That  large  quantities  of  dense  smoke  produced  by  buroi^K 
pine  wood,  with  the  cinders  floating  in  it,  falling  upon  trbe 
houses  and  yards  in  the  vicinity,  and  penetrating  the  d^^H" 
ings,  would  cause  material  discomfort,  there  can  be  no  da«.i^^ 
In  this  case,  it  is  contended  that  as  the  burning  will  be  l:>«t 
twice  in  a  month,  and  for  twelve  hours  only,  and  that  pri  no- 
pally  at  night,  it  will  be  so  slight  as  not  to  be  a  mateiriAl 
discomfort. 

A  nuisance  of  this  kind  may  possibly  occur  so  seldom  t.b^^ 
it  will  not  be  held  to  produce  a  material  discomfort.  Wfa^*"® 
the  occurrence  was  only  acdidental  and  not  produced  by  ^^^ 
regular  course  of  business,  and  recurring  only  three  or  fotir 
times  a  year,  and  not  intended  to  be  again  permitted,  it  '^^ 
held  not  to  be  a  proper  cause  for  an  injunction  to  stop  a  la^^  *  ^ 
business,  but  that  the  party  must  be  put  to  his  action  damaf?^^' 

But  I  am  not  aware  of  any  authority  or  established  pf^^' 
ciple,  holding  that  a  clear  unmistakable  nuisance,  which  i^  ^^ 
intended  to  commit  periodically,  will  be  permitted  becau:3^  ^ 
does  not  exist  the  greater  portion  of  the  time,  but  only  ^^ 
a  small  portion  of  it.  This  court  will  not  determine  t^"*^^ 
a  family  shall  have  their  dwelling-house  made  uncons 
table  to  live  in  for  twelve  hours,  once  in  two  weeks,  or  tA^^ 
they  shall  protect  themselves  by  closing  the  house  tigbi^^^^ 
and  remaining  in  doors  for  that  time.  It  is  surely  no  ju3^^ 
cation  to  a  >\h)ng  doer,  that  he  takes  away  only  one-iweO  ^-' 
eighth  of  his  neighbor's  property,  comfort,  on  life. 

The  qualifications  contained  in  the  opinions  of  the  jud^? 
that  a  lawful  business  will  not  be  restrained  for  every  trifl-^  ^ 
inconvenience,  and  that  persons  must  not  stand  on  extr^^^"^ 
rights,  and  bring  actions  in  respect  to  every  matter  of    ^^ 
noyance,  does  not  refer  to  the  proportion  of  time  for  if  b-^ 
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the  nuisance  is  continued,  but  only  to  the  degree  or  kind  of 
annoyance.    As  if  in  a  manufacturing  town  continually  filled 
with  smoke  and  dust,  a  new  establishment  was  erected  whicl| 
*dded  in  some  degree  to  it,  or  in  a  vicinity  where  the  sounds 
of  smiths'  hammers,  and  the  snorting  of  steam  engines,  were 
continually  heard,  another  forge  or  steam  engine  was  started, 
it  Would  not  be  a  nuisance  if  the  others  had  by  time  estabr 
lished  their  right  to  continue.     So,  matters  that  are  an  an- 
iJoyance  by  being  merely  disagreeable  or  unsightly,  as  a  well 
iept  butcher  shop  or  a  green  grocer's  stall,  near  a  costly 
dwelling-house,  or  any   business   that   attracts   crowds   of 
orderly  persons,  or  numbers  of  carts  and  carriages,  although 
^ftfy  undesirable  neighbors,  yet  are  not  nuisances,  even  should 
t'^ey  seriously  aflFect  the  value  of  the  property  by  driving 
a^ay  tenants  and  prevent  it  being  let  to  any  who  would  pay 
"'gli  rents.  These  are  the  natural  and  necessary  consequences 
^^    living  in  a  city  or  town  compactly  built,  and  do  not  like 
d^nse  smoke,  and  ofiensive  smells,  annoy  every  one,  but 
^^ly  those  whose  taste  make  such  matters  repulsive  to  them. 
-Another  question  raised  is,  whether  this  business,  although 
^^   some  places  it  might  be  a  nuisance,  is  not  lawful  here,  on 
^    ^  ground  that  this  is  a  part  of  the  city  devoted  to  such 
^^^iness,  and  therefore  a  convenient  and  proper  place  for  it. 
^ki€  defendant  is  about  to  erect  his  pottery  in  a  part  of  the 
cit,^  where  there  are  no  costly  dwellings,  and  inhabited  by 
P^r^ons  in  moderate  circumstances,  some  of  whom  are  me- 
^■^^nics,  and  some  tradesmen,  and  carry  on  their  trades  and 
^^^iness  on  their  own  premises,  but  none  of  whom  cause  any 
^•^  noyance  in  kind  or  degree  like  the  smoke  of  such  a  pottery. 
The  doctrine  that  a  business  which  of  itself  was  a  nuisance 
^^^   dwellings  in  its  vicinity,  might  be  carried  on  lawfully  if 
*^^  sl  convenient  and  suitable  place ^  has  been  applied  to  justify 
^^ch  business*  to  the  discomfort  of  the  inhabitants  in  their 
^'^n  dwelling-houses,  on  the  ground  that  such  trade  and 
business  must  be  carried  on  somewhere,  and  that  certain 
V^laces  should  be  considered  proper  for,  and  dedicated  to, 
^Uch  purposes.     This  position  has  been  supported  by  many 
^icta.  and  acme  authorities. 
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In  England,  it  was  founded  on  a  dictam  of  Baron  Co^l^ 
in  his  Digest,  title,  "A(^um  upon  the  ease  for  a  nuisance,  {  Wt 
in  which  he  says :  ''  So  it  does  not  lie  for  a  reasonable  U^  ^^ 
any  right,  though  it  be  to  the  annoyance  of  another;    ^  ^^ 
a  butcher,  brewer,  Ac,  use  his  trade  in  a  convenient  pl*^' 
though  it  be  to  the  annoyance  of  his  neighbor."   And  on  thw 
authority,  the  Court  of  Common  Pleas,  in  the  case  of  Eal^  ^• 
Barlow,  4  C.  B.  {N.  S.)  334,  held  that  it  was  no  misdirection 
for  the  judge  at  Nisi  Prius,  to  submit  it  to  a  jury,  whether 
the  burning  of  brick,  the  nuisance  there  complained  of,  ^^'^ 
in  a  proper  and  convenient  place. 

But  this  case  was  expressly  overruled  in  Bamford  v.  2Tt^''^ 
ley,  first  in  the  King  s  Bench,  and  then  on  error  in  th©  Ex- 
chequer Chamber,  3  Best  ^  Smith,  62  C.  B.  (N  S.)  65.    A.ft>«r- 
wards,  the  question  was  again  raised  in  the  case  of  Tipp^'^V 
V.  The  St,  Helens  Smelting  Company,  by  which  the  la^  *^ 
considered  as  finally  settled  in  England.     On  the  trial  at  t^*^^ 
assizes.  Justice  Mellor  refused  to  direct  the  jury  to  consider 
whether  the  place  was  a  proper  and  convenient  one  for  tie 
business.    But  he  instructed  them  "  that  every  man  is  bound  to 
use  his  property  in  such  manner  as  not  to  injure  the  prop^^*? 
of  his  neighbor,  unless,  by  lapse  of  a  certain  period  of  tio^^' 
he  has  acquired  a  prescriptive  right  so  to  do.     But  the  1*^ 
does  not  regard  trifling  inconveniences  ;  everything  must  be 
looked  at  from  a  reasonable  point  of  view ;  and,  therefo^^' 
in  an  action  for  nuisance  by  noxious  vapors  arising  on    ^*^^ 
lands  of  another,  the  injury,  to  be  actionable,  must  be  su^^ 
as  visibly  to  diminish  the  value  of  the  property,  and   tb^ 
comfort  and  enjoyment  of  it.**     In  that  case,  the  plaintiff  b^ 
bought  his  property  after  the  defendant's  works  had  b^^^ 
erected  and  were  in  operation.     The  Court  of  King's  Ben^^*^' 
4  Best  4*  Smith  608,  held,  the  direction  at  the  trial  was  o^^' 
reot ;   Chief  Justice  Cockburn  observing,  that  if  it  was  wro^^ 
in  any  respect,  the  error  was  in  favor  of  the  defendant.      *-^ 
error  in  the  Exchequer  Chamber,  4/6ui.  616,  the  jodgin^'^ 
was  confirmed ;   C,  B.  Pollock,  who  had  dissented  in  o^^^' 
ruling  HoU  v.  Barlow,  in  deciding  Bamford  v.  Turtdey, 


OCTOBER  TERM,  1868.  305 

Robs  v.  Batlar. 

earring,  feeling  bound  by  the  authority  of  that  c^e.  The 
defendants  carried  the  case  to  the  House  of  Lords,  where  the 
judgment  of  the  Exchequer  and  the  direction  of  Justice 
Mellor  were  unanimously  approved  and  affirmed,  without 
hearing  the  counsel  for  the  respondents.  Xi  H.  L.  C  642. 
(116^.  CL.R.  1093.) 

Lord  Chancellor  Westbury  alone  m-ikes  a  distinction  be- 
tween "  sensible  personal  discomfort"  and  "  a  material  injury 
to  property,"  saying  that  whether  the  former  is  a  nuisance 
depends  upon  circumstances.     But  his  instances  show  what 
kind  of  discomfort  he  intended.     None  of  the  other  judges 
ma-kesnch  distinction,  but  simply  approve  the  directions  of 
Justice  Mellor.     The  judgment  of  the  Common  Pleas,  in 
Gczrrty  v.  Ledbitter,  13  C.  B.  {N.  S.)  470 ;  of  Vice  Chancellor 
Stuart  in  Beardmore  v.  Leadwell,  3  Giffard  683 ;  of  Lord 
Romilly  in  Crump  v.  Lambert,  and  of  Vice  Chancellor  Wood 
itt  Cooke  V.  ForbM,  5  Eq.  Cos.  {K  Li,  R)  173,  are  in  accord- 
ance with  this  doctrine. 

This  qaestioq,  whether  the  loc<ility  of  works  which  in  most 
places  would  be  a  nuisance,  is  a  justification  of  their  erection 
and  maintenance,  has  never  been  considered  or  adjudicated 
^n  New  Jersey.  Ip  the  case  of  Butler  v.  liogers,  1  Stockt, 
^7,  the  complaint  was  the  erection  of  an  additional  black- 
^niith  shop  on  premises  which  had  been  occupied  for  making 
locomotives  for  twenty  years,  in  the  midst  of  the  business 
P*rt  of  the  manufacturing  town  of  Paterson;  and  the  estab- 
hshment  of  the  complainant,  to  which  injury  was  appre- 
*^oded,  was  a  Urge  paper-mill  which  had  a  blacksmith  shop 
^Qnecied  with  it  on  the  same  lot,  and  nearer  to  it  than  the 
Projected  shop  of  the  defendants.  Yet  Chancellor  William- 
^^t  in  refusing  the  injunction,  although  he  recites  these 
^'^^is,  does  not  place  his  opinion  on  that  ground ;  and  it  may 
^Da  a  fair  inference  that  he  did  not  think  this  ground  suffi- 
^*®nt,  but  he  does  not  so  declare. 

1  find  no  authority  that  will  warrant  the  position  that  the 
I^t  of  a  town  which  is  occupied  by  tradesmen  and  mechan- 
^  for  reBideaces  and  carrying  on  their  trades  and  business, 

2c* 


306  CASES  IN  CHANCERY. 

Roes  V.  Batler. 

and  which  contains  no  elegant  or  costly  dwellings,  and  \B  n^^ 
inhabited  by  the  wealthy  and  luxarious,  is  a  proper  ^^ 
convenient  place  for  carrying  on  business  which  renders  ^^     ' 
dwellings   there   uncomfortable   to   the  owners   and  tbeit 
families  by  offensive  smells,  smoke,  cinders,  or  intolerabw 
noises,  even  if  the  inhabitants  are  themselves  artisans,  who 
work  at  trades  occasioning  some  degree  of  noise,  smoke,  anc 
cinders.     Some  parts  of  a  town  may,  by  lapse  of  time,  or 
prescription,  by  the  continuance  of  a  number  of  factor!*^ 
long  enough  to  have  a  right  as  against  every  one,  be   &o 
dedicated  to  smells,  smoke,  noise,  and  dust,  that  an  addi' 
tional  factory,  which  adds  a  little  to  the  common  evil,  wocil^ 
not  be  considered   at  law  a  nuisance,  or  be  restrained    io 
equity. 

There  is  no  principle  in  law,  or  the  reasons  on  which  i** 
rules  are  founded,  which  should  give  protection  to  the  large 
comforts  and  enjoyments  with  which  the  wealthy  and  laxn- 
rious  are  surrounded,  and  fail  to  secure  to  the  artisan  a^^ 
laborer,  and  their  families,  the  fewer  and  more  restricted 
comforts  which  they  enjoy. 

But  the  question  remains,  what  degree  or  amount  of  dis* 
comfort  is  necessary  to  constitute  a  nuisance.     It  is  d^^ 
that  every  thing  that  renders  the  air  a  little  less  pure,  of  ^^ 
to  any  extent  disagreeable,  is  not  necessarily  a  nuisAO*^^* 
The  smoke  that  may,  in  certain  conditions  of  the  atmosphet"^' 
descend  from  a  neighbor's  chimney,  the  fumes  that  01  ^^ 
sometimes  be  wafted  from  his  kitchen,  though  not  desira*^^® 
or  agreeable,  are  not  a  nuisance.     Between  them  and    t-*^^ 
dense  smoke  from  a  kiln  or  factory,  that  renders  breatbi  ^^ 
diflBcult  and  painful,  and  smells  offensive  to  the  verg^     ^ 
nauseating,  there  is  debatable  ground,  on  which  it  may 
diflBcult  to  fix  the  exact  point  at  which  the  smoke  or  sit*^ 
becomes  a  nuisance  in  the  eye  of  the  law. 

The  word  *' uncomfortable"  is  not  precise,  nor  does    ^-^^ 
phrase  of  Vice  Chancellor  Bruce,  "  according  to  plain  fi^"^* 
sober  and  simple  notions  among  the  English  people,"  ^^^ 
much  to  making  it  definite ;  in  fact,  no  precise  definitioD  '-^'' 
be  given ;  each  case  has  to  be  judged  of  by  itself. 
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[61*6  the  questioa  is,  whether  a  dense  smoke  laden  with 
era,  caused  by  the  burning  of  pine  wood,  and  continued 
twelve  hours,  twice  in  each  month,  falling  upon  and 
3trating  the  houses  and  premises  of  the  complainants,  at 
iDces  varying  from  forty  to  two  hundred  feet,  would 
16  such  injury,  annoyance,  and  discomfort,  as  would  con- 
ite  a  legal  nuisance.  I  am  of  opinion  that  it  would.  The 
ding  of  the  pottery  would  be  no  nuisance.  It  is  possible 
.the  burning  of  earthen  ware  may  be  conducted  with  other 
than  pine  wood,  not  emitting  large  quantities  of  dark, 
)e  smoke  or  cinders ;  and  equity  will  not  incerfere  against 
lisance  that  is  only  contingent.  The  defendant  may,  if 
»ees  fit,  finish  his  building.  But  it  was  proper  for  the 
plainants,  as  soon  as  they  knew  of  his  intention  to  use 
building  for  a  purpose  objectionable  to  them,  to  apply  in 
ity  for  relief.  This  court  would  be  very  reluctant  to 
rfere,  if  they  had  stood  by,  without  objection,  and  allowed 
to  expend  his  money. 

in  injunction  must  issue  against  using  the  building  for 
ning  earthenware,  or  any  manufacture  with  pine  wood, 
my  fuel  that  may  emit  large  quantities  of  dense  smoke. 
I  injunction,  of  course,  may  be  removed  or  modified,  if, 
n  the  final  hearing  of  the  cause,  it  appears  that  the  con- 
aences,  on  which  this  decision  is  founded,  will  not  follow 
D  such  use  of  the  premises. 


RRis  and  others  vs,  Thomson's  Executors  and  others, 

Tbe  object  of  the  statute  of  charitable  usefl  in  England  was  not  to 
raia  gifts  to  such  uses,  but  to  enforce  and  make  valid  such  gifts  in 
aiQ  cases  in  which  they  had  before  been  held  void,  l^ec  lUse  the  object 

too  vague  and  indetinite. 

The  statute  of  charitable  uses  has  never  been  enacted  in  this  state, 

therefore  English  decisions  founded  upon  its  provisions,  may  not  be 

uthority  here,  but  such  as  declare  gifts  void  on  account  of  the  objects 

ig  too  vague  and  indefinite,  upon  principles  adopted  as  part  of  the 

Qion  law  before  the  statute,  should  be  regarded. 
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3.  A  power  of  appoiatment  given  to  one  bj  will,  to  give  or  deriw  ctr- 
tain  property  among  sacb  **  benevolent,  religioos,  or  cbantableinstitncicMi 
a»  she  may  think  profier."  u  void,  because  so  vagae  and  indefinite  thmt  it 
cannot  be  eo forced,  and  the  defect  in  this  case  woald  not  be  aided   'c 
England  br  the  statute  of  charitable  nses. 

4.  When  a  power  to  dispose  of  property  is  conferred  npon  a  penoo  ^ 
whom  a  life  estate  or  some  other  interest  in  it  is  given,  this  is  a  power  ib 
gross,  and  can  be  relinquished  or  surrendered ;  but  when  such  power  >* 
given  to  one  who  has  no  intere^tt  in  rhe  property,  it  is  a  power nrnp^ 
c/^Ilateral  and  cannot  be  surrendered. 

5.  An  act  of  the  legi.slature.  which  in  a  particular  case  aothorises  fb^ 
surrender  of  such  power,  when  simply  collateral,  or  confirms  socfa  ffO^' 
render  when  made,  is  constitutional  and  valid  ;  it  diverts  or  takes  awsy  ^^ 
vested  or  settled  rights. 


The  tnaiu  questioQ  involved  in  this  suit,  which  is  ^^ 
amicable  one,  is  as  to  the  validity  of  a  power  of  appointment 
to  "  benevolent,  religious,  or  charitable  institutions,"  giw'^n 
by  the  will  of  the  testator  to  his  widow.  The  cause  ^tas 
argued  upon  the  bill  and  answers. 

Jfr.  Bradley  and  Mr,  Jiobeson,  Attorney  General,  for  t- d^ 
complainants. 

Jfr.  Raxole,  for  the  executors, 

Mr.  Porter,  for  Mrs.  Thomson. 

The  Chancellor. 

The  complainants  are  Caroline  Norris,  Adeline  Thorasc::^^ 


and  Edward  R.  Thomson,  the  sisters  and  brother  of  the 
tator,  John  R.  Thomson.  They,  with  the  defendant,  Amel  _ 
Read,  who  is  a  sister  of  the  testator,  are  his  next  of  ki  '^ 
The  defendants  are  John  M.  Read  and  Charles  Macalest^^^ 
the  surviving  executors,  Josephine  A.  Thomson,  the  widc::::^ 
of  the  testator,  and  John  M.  Read,  and  Amelia  bis  wil 
The  defendants  have  all  appeared  and  answered. 

John  R.  Thomson,  the  testator,  by  his  will,  dated  Ju- 
20th,  1862,  after  certain  specific  and  other  legacies,  direct 
as  Ibllows : 
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"And  I  farther  direct,  that  from  the  income  of  the  residue 
i  my  estate  there  shall  be  paid  an  annual  sum  of  ten  thou- 
land  dollars,  payable  semi-annually,  to  my  wife,  Josephine 
^.  Thomson.  And  I  authorize  and  empower  my  said  wife, 
>y  her  last  will  and  testament,  duly  executed,  to  direct, 
imit,  or  appoint,  give  or  devise,  the  portion  of  the  estate  so 
tppropriated  for  an  income  of  ten  thousand  dollars  a  year 
or  her  snpport,  to  give  or  devise  the  same  to  and  amongst 
ill  and  every  the  children  of  my  sisters,  Caroline  Norris  and 
Amelia  Bead,  and  their  children,  in  such  proportions,  and 
or  such  estate  or  estates,  as  she  may  think  proper ;  or,  if  my 
^ife  80  chooses,  she  may,  by  her  last  will  and  testament 
aforesaid,  direct,  limit,  or  appoint,  give  or  devise  the  same, 

0  and  among  my  sisters,  Caroline,  Adeline,  and  Amelia,  and 
lieir  children  and  grand  children,  and  my  brother  Edward, 

1  SQch  proportions,  and  for  such  estate  or  estates  as  she  may 
Unk  proper.  And  ray  said  trustees,  their  heirs,  executors, 
id  administrators,  are  hereby  required  to  pay,  assign,  con- 
-y,  and  transfer  the  same  to  the  said  appointees,  according 

the  directions,  limitations,  appointments,  gifts,  and  de- 
Ses  in  the  said  last  will  of  my  said  wife. 
'*And  I  further  direct  that,  if  the  income  from  my  estate, 
ter  the  payment  of  the  bequests  herein  before  made,  shall 
ceed  the  sum  of  ten  thousand  dollars  a  year,  the  sur- 
U8  be  invested  in  good  securities,  and  that  my  said  wife 
^ephine,  shall  be  authorized  and  empowered  by  her  last 
11  and  testament,  to  give  and  devise  the  same  among  such 
^evolent,  religious,  or  charitable  institutions  as  she  may 
ink  proper. 

"And  in  default  of  such  directions,  limitations,  and  ap- 
intments,  and  so  far  as  the  same  shall  not  extend,  then  to 
.y,  assign,  convey,  and  transfer  the  residue  to  my  said  three 
Iters,  Caroline,  Adeline,  and  Amelia,  and  my  brother  Ed- 
ird,  their  heirs,  executors,  and  administrators,  as  tenants 

common,  to  whom  I  give  and  devise  the  same.'' 

The  widow  and  other  legatees  being  advised  that  the 

Dwers  of  appointment  in  said  will,  to  benevolent,  religious, 
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or  charitable  institations,  was  void,  or  at  least  of  doobtfal 
validity,  and  being  desirous  to  terminate  a  trust  which  woold 
be  long  and  troublesome,  agreed  among  themselves  as  to  the 
division  of  the  property ;  and  as  they  are  the  only  parties 
beside  the  benevolent,  religious,  or  charitable  institatioos, 
who  have  any  interest  in  the  property,  they,  on  the  3d  day 
of  April,  1868,  executed  an  agreement,  under  their  hands 
and  seals,  to  effect  that  object,  which  is  set  out  in  the  plead- 
ings.    By  this  it  is  stipulated  that  after  payment  of  debts, 
expenses  of  administration,  and  the  specific  and  pecuniary 
legacies,  the  estate  of  the  testator  shall  be  divided  between 
them  in  such  manner  that  Mrs.  Thomson  shall  have  two- 
thirds,  and  the  brother  and  sisters  of  the  testator  together, 
one- third  of  it;  and  Mrs.  Thomson  released,  surrenderedi 
relinquished,  and  yielded  up  her  power  of  appointment,  and 
covenanted  and  agreed  not  to  exercise  the  same.     And  i* 
that  agreement,  each  party  requested  the  executors  to  p»y 
to  the  other  party  the  share  so  agreed  upon,  and  agreed  W 
execute. to  them  all  proper  releases  and  discharges. 

By  an  act  of  the  legislature,  approved  April  10th,  18S8f 
reciting  this  agreement  of  settlement,  it  was  confirmed  a-U-d 
established,  and  the  powers  of  appointment  in  the  will  were 
declared  to  be  ended  and  determined,  and  the  executors  we^^ 
authorized  to  carry  out  and  effect  the  settlement. 

The  executors,  not  being  satisfied  that  they  were  author- 
ized to  yield  up  the  trust  property  on  the  strength  of  tb»* 
settlement,  even  when  confirmed  by  the  legislature,  declio^ 
to  pay  over  the  trust  funds.  This  suit  is  brought  to  compel 
such  payment  by  them. 

The  executors  contend  that  the  powers  of  appointment  **r® 
valid,  and  cannot  be  surrendered  or  released  by  Mrs.  Tho^' 
son;  and  that  it  is  beyond  the  power  of  the  legislature  ^ 
give  validity  to  an  agreement  which  disposes  of  the  prope^'^y* 
contrary  to  the  provisions  of  the  will,  and  the  rules  of  *^ 
^hich  give  effect  to  those  provisions. 

The  complainants  contend  that  the  power  of  appointi^^j 
to  benevolent,  religious,  or  charitable  institutions,  is 


void 
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«nd  that  the  other  appointees  have  power  lo  surrender 

also,  that  the  povfer  to  appoint  is  a  power  in  gross,  and  that 

Mrs.  Thomson,  at  whose  option  it  must  be  exercised)  can 

now  determine  that  option  and  release  or  surrender  it.    And 

even  if  this  could  not  be  doile  by  the  law  as  it  stood,  that  the 

act  of  the  legislature  gives  it  validity.  ^ 

First,  as  to  the  validity  of  the  power.  This  depends  upon 
the  doctrine  of  charitable  uses,  and  it-s  application  to  this  caBe. 
The  Court  of  Chancery  has,  for  many  years,  compelled  the 
perfo»*niance  of  gifts  and  bequests  to  charitable  and  other  like 
uses.  It  is  a  matter  that  falls  properly  and  naturally  within 
the  jurisdiction  of  that  court.  In  England,  few  cases  are  to 
be  found  in  chancery,  before  the  statute  on  that  subjedt, 
known  as  the  statute  of  charitable  uses.  43  Eliz,,  Cap.  4. 
That  statute  gave  the  court  directly,  no  jurisdiction  over 
charitable  uses.  But  in  its  preamble,  which  may  be  found 
^ith  the  statute  in  full,  in  2  Coke  ItisL  797,  or  condensed  in 
2fiopcr  on  Leg.  1115,  and  2  Story'^  Eq.  Jur.,  §1160,  it 
i^itea  that  many  gifts  for  the  twenty-one  objects  enumerated 
in  it,  have  not  been  employed  according  to  the  charitable 

• 

intent  of  the  givers  and  founders  thereof.  And  it  provides 
that  four  corhmissioners,  one  of  whom  shall  be  the  bishop  of 
the  diooese,  shall  be  appointed  by  the  chancellor,  authorizing 
wieni  to  inquire,  by  the  oaths  of  t>velve  men,  of  the  abuses 
*iid misappropriation  of  property  "  given,  lirriited,  appointed, 
or  assigned,  to  or  for  any  of  the  ciharitable  and  godly  uses 
serein  rehearsed."  It  directs  the  commissioners  to  make 
order  for  the  application  of  such  property  to  the  uses  and 
int<?ni8  for  which  it  was  given.  It  directs  them  to  report 
their  orders  into  the  Court  of  Chancery,  which  is  charged 
^nh  the  execution  of  them ;  parties  aggrieved  having  the 
^S^t  of  appeal  to  the  chancellor. 

On  the  equity  of  this  statute  and  the  rights  established  by 
^^  that  court  took  jurisdiction  of  all  charities  or  subjects 
included  within  it.  Many  of  them,  as  the  maintaining  of 
"'^dges,  causeways,  and  houses  of  correction,  were  neither 
^*^table  nor  religious  objects,  in  the  usual  sense  of  these 


i 
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terms.  Yet,  in  proceedings  by  bill  and  information  instita- 
ted  in  that  court,  and  not  in  any  way  under  the  provisions 
of  the  act,  the  Court  of  Chancery  has  always  defined  charita- 
ble and  religious  objects  according  to  the  enumeration  in  the 
preamble  of  that  act ;  not  limiting  the  objects  by  the  terms 
of  the  act  literally,  but  limiting  them  to  matters  of  like 
nature. 

That  statute  is  not  in  force  in  this  state,  and  therefore 
cannot  limit  the  authority  of  this  court  to  enforce  charitable 
gifts,  not  included  within  it.     It  was  not  used  for  that  pur- 
pose by  the  English  equity  courts  ;  but  it  was  used  by  them 
to  enlarge  their  power.    The  rule  of  law  and  in  equity  before 
that  statute,  was,  that  a  gift  or  devise  for  a  purpose  or  object 
so  vague  and  indefinite  that  the  Court  of  Chancery  could  not 
enforce  it,  was  void.     After  the  statute  of  charitable  uses, 
the  court  held  that  all  gifts  for  any  object  enumerated  in  i^> 
were  for  purposes  sufficiently  definite)  and  therefore  would 
be  enforced  in  chancery.     In  cases  where  the  object  of  tb« 
gift  would  not  have  been  held  sufficiently  definite  without 
the  statute,  and  have  since  been*  held  sufficient  by  force  of 
the  statute,  the  authority  of  the  decision  might  perhaps  l>^ 
questioned,  on  the  ground  that  the  statute  is  not  in  for<^^ 
here.     But  where,  on  the  other  hand,  the  English  cour^-^ 
have  held  the  object  too  indefinite,  and  the  use  therefo^® 
void  notwithstanding  the  statute,  their  decisions  are  entitlt^^ 
to  the  same  respect  here  as  in  all  other  cases  in  which  "^^^ 
take  them  ior  our  guide.     The  object  of  the  statue  of  Eli 
beth  was  not  to  make  void  or  restrain,  but  to  give  efiect 
gifts  for  charitable  and  pious  uses. 

Then  the  question  in  this  c<ise  is,  whether  the  power 
appointment  given  in  this  will  "to  give  or  devise  the  saa" 
among  such  benevolent,  religiouSj  or  charitable  institutioi: 
as  she  may  think  proper,"  is  so  vague  and  indefinite  as 
be  void.     As  the  power  is  to  give  to  any  of  the  three,  if  o 
of  them  is  too  vague,  the  power  clearly  is  void.    She  has  t 
right  to  elect  not  to  give  to  the  other  two.     It  is  conced 
that  by  the  English  decisions,  the  words  "  charitable  and  r 


OCTOBER  TERM,  1868.  313 

Norris  t?.  Thomson's  Executors. 

ligiooa"  are  sufficieDtly  definite,  and  it  is  contended  that,  by 
the  same  authorities,  the  word  benevolent  is  not ;  and  that  a 
gift;U)  benevolent  objects  or  benevolent  institutions,  is  void. 
/The  word  benevolent  is  certainly  more  indefinite,  and  of 
far  wider  range  than  charitable  or  religious  ;  it  would  include 
all  gifts  prompted  by  good  will  or  kind  feeling  towards  the 
recipient,  whether  an  object  of  charity  or  not.  The  natural 
and  usual  meaning  of  the  word  would  so  extend  it.  It  has 
DO  legal  meaning,  separate  from  its  usual  meaning.  The  word 
"charitable"  has  acquired  a  settled  limited  meaning  in  law, 
which  confines  it  within  known  limits* 

Id  all  the  decisions  on  this  subject,  it  has  been  held  that  a 
devise  or  bequest  in  England  for  benevolent  objects,  or  in 
trust  to  give  to  such  objects,  is  too  indefinite,  and  therefore 
void,  and  not  being  within  the  scope  of  the  statute  of  Eliza- 
l^th,  is  not  saved  by  it  And  the  reasoning  of  the  judges 
ty  whom  it  has  been  so  decided,  is  too  clear,  and  their  au- 
thority too  great,  to  admit  of  any  doubt  upon  the  question  at 


this  day^ 
In  Marioe  v. 


The  Bishop  of  Durham^  the  bequest  was  to 
the  bishop  in  trust,  to  dispose  of  to  such  objects  of  beiievo- 
^ce  and  liberality  as  he,  in  his  discretion,  shall  most  ap- 
prove of.  Sir  William  Grant,  9  Ves.  399,  and  Lord  Eldon, 
^Q  appeal,  10  Ves,  622,  held  the  trust  specified  to  be  void, 
&nd  decreed  the  bishop  to  hold  in  trust  for  the  next  of  kin. 
I^  James  v.  AlUUf  3  Merivaie  17,  a  gift  to  executors  in  trust 
for  benevolent  purposes,  was  held  void.  Many  other  cases 
8^tain  the  principle  on  which  these  decisions  rest.  Ellis  v. 
^^t  7  Sim.  352  ;  S,  C.j  on  appeal  before  Lord  Cottenham^ 
I  Myl  ^  Or.  286  ;  Williams  v.  Kershaw,  1  Keen  227,  note  ; 
^enddl  V.  Grange,  5  Beav,  300;  Vezey  v.  Jamson,  1  tSivi. 
^&u.  69;  Brownv,  Yeall,  7  Ves.  50,  note;  (hnmaney  v. 
^'<<<Aer,  Turn.  ^  Ems.  260. 

•I^he  same  doctrine  has  been  established  in  the  courts  of 

^6w  York,  where  such  gifts  are  held  void,  unless  the  object  of 

"^®  gift  is  specific.     While  they  hold  that  there  need  not  be 

^y  legally  existing  institution  to  receive  the  gilt,  they  main- 

Vot.iv.  2d 
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tain  that  the  object  or  purpose  of  the  gift  most  be  specified. 
Potter  V.  Chapin,  6  Faige  650 ;  WiUiams  v,  William,  4 
Seld.  547  ;  Owens  v.  Miss.  Soc.,  4  Kern.  397 ;  Beehnan  ?. 
Bonaor,  23  N.  Y.  R.  298. 

And  this  is  stated  as  the  law  ia  such  case,  in  2  Story  t  JS]. 
Jur.,  §  1164  and  noU  ;  2  RedfM  on  Wills  830,  §  80;  2  JSoper 
o/i  Leg,f  ch.  19,  §  1  and  6. 

The  only  disposition  invalid  on  this  account,  is  so  much  of 
the  power  as  authorizes  the  appointment  to  benevolent,  ren- 
gioils,  or  charitable  institutions.  The  power  to  dispose  of  to 
the  persons  designated,  is  valid. 

^    The  second  point  is^  whether  the  release  of  the  power  by 
Mrs.  Thomson  is  a  valid  extinguiahiiieat  of  it,  so  far  as  the 
power  extends  to  the  brother  and  sisters  of  the  testator.    A^ 
they  join  in  the  instrument,  there  can  be  no  question  of  i^ 
validity ;  had  it  no  other  effect,  they  and  all  persons  claiii*' 
ing  through  and   under*   them,    would   be   estopped.    TU® 
children  of  Mrs.  Norris  and  Mrs.  Bead  have  not  joined,  nO^ 
does  it  appear  in  the  Case  whether  they  have  any  childr^^ 
or  grandchildren,     But  the  power  to  devise  to  them,  oa  l- 
extends  to  the  fund  which  produces  the  interest  given    ^ 
]^r8.  Thomson,  and  in  which  she  has  thus  a  life  estate.   ThL 
therefore,  is  a  power  in  gross,  which  she  herself  can  relea^ 
and  extinguifth^  without  their  consent.     It  is  a  settled  rul^ 
that  where  a  life  interest  or  other  estate  is  given  to  the  pe^ 
son  who  is  authorized  to  devise  or  appoint  the  property,  tb^ 
person  authorized  to  appoint  can  release  and  extinguish  th^ 
power.     This  is  called  a  power  in  gross.     But  where  ih  J 
power  to  appoint  is  given  to  one  who  has  no  estate  or  interest 
in  the  property  to  be  distributed,  which  is  called  a  powe-s 
simply  collateral,  the  person  entrusted  with  the  power  CHnno^ 
release  or  extinguish  it,  but  may  exercise  it,  notwithatandio0 
any  covenant  or  agreement  to  the  contrary.     4  Kent  346 
1  Sug,  on  Powers,  80,  90,  93,  100  ;  Smith  v.  Death,  6  Jfodctf 
371;  Albany  s  Case,  1  Rep,  111  ;  West  v.  Bernej/f  1  Russ,  <S 
Alylne  431  ;  Bickley  v.  Guest,  Ibid,  440/  Homer  v.  Swam^^ 
1  Turn.  ^  Ross.  430;  HiUyard  v.  MiUer,  10  Barr'i26^ 
Miles  V.  Knight,  12  Jurist  666. 
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Such  being  the  rule  of  law,  by  the  release  oontained  in  the 
article  of  settlement,  the  power  is  extinguished  as  to  the 
whole,  except  the  power  to  appoint  to  the  benevolent,  reli- 
gious, or  charitable  institutions.  This  power  regards  property 
in  which  Mrs.  Thomson  has  no  i n teres t-^— that  is,  the  surplus 
income  of  the  estate,  or  the  income  of  the  part  which  does  not 
yield  her  annuity.  As  regards  that  part,  it  is  a  power  simply 
collateral.  But  the  power  as  to  this  is  void,  by  the  conclu- 
sion before  arrived  at.  The  property,  therefore,  will  be  held 
in  trost  for  the  next  of  kin,  who  have  joined  in  the  article  of 
settlement. 

Ixutly,  the  act  of  the  legislature  is,  in  my  opinion,  suflS-' 
cient  to  render  the  settlement  valid,  and  to  give  it  eflficacy  to 
extinguish  the  powers,  had  the  power  to  appoint  to  charitable 
uses  been  a  valid  power,  and  had  it  been,  by  the  rules  of  law, 
incapable  of  being  extinguished  by  a  release  of  Mrs.  Thom- 
son, because  a  power  simply  collateral.  The  rule  of  law  that 
forbids  the  release  of  a  power  simply  collateral,  is,  like  every 
^^,  in  the  control  of  the  legislature.  They  can  alter  any  law, 
"OWever  wise  and  just,  and  change  it  to  one  that  is  inexpe- 
dient and  unjust.  Much  more  can  they  alter  a  mere  arbi- 
^fary  and  technical  rule  like  this,  for  there  is  no  reason  why 

*  power  to  appoint  can  be  relinquished  by  a  trustee  having 

*  life  interest  in  the  property,  and  cannot  by  a  trustee  who 
*^  no  interest. 

No  one  would  question  the  validity  of  a  statute  declaring 

**^t  both  powers,  simply  cjllateral  and  in  gross,  may  be 

'^leased  and  extinguished  by  the  person  to  whom  they  were 

P^en.    Such   law  would  operate   on   powers  in  existence, 

'^■^d  created  before  its  passage.     The  legislature  can,  at  its 

pleasure,  change  the   law  of  descents  and  of  wills,  and  of 

^^P^ration  of  entailments,  so  as  to  affect  and  change  all  estate^ 

"^^  already  vested  under  them.     They  can  enact,  and  have 

^'^•cted,  that  surviving  executors  and  adnjiqistrators  with 

«^c  will  annexed,  shall  exercise  power  to  sell  landp  given  by 

^he  will  jointly  to  all  the  executors  named,  and  such  law 

tfecta  the  powers  created  by  wills  prior  to  its  eoactmenl. 
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They  have  the  power  to  make  this  change  universa/,  or 
local,  or  private,  only  applying  to  a  pi\rticular  will  or  instru- 
ment.    A  statute  declaring  that  John  Den  may  breafc  ao 
entail  by  feoffment  with  warranty,  would  be  valid.    The  only 
limitations  on  legislative  power  in  this  respect  are  those  pre- 
scribed in  the  constitution,  and  the  restriction  universallj 
acknowledged,  that  no  law  shall  be  passed  taking  away  vested 
rights  of  property.     Taking  property  for  public  use,  is    ^ 
proper  exercise  of  the  law-making  or  legislative  power,  a«^^ 
compensation  in  such  cases  is  provided  by  the  constitution* 
If  the  power  to  appoint  to  the  tostator's  brother  and  siste^  ^ 
had  been  limited  to  them,  instead  of  being  as  it  is,  in  t  ^^ 
alternative,  they  would  each  have  a  vested  right  to  son^^^ 
proportion  which  the  legislature  could  not  take  away  witho    ^^^ 
their  consent.     But  before  any  estate  or  property  is  vaster^  ^*» 
the  legislature  have  the  power  to  change  the  rules  of  law  b:^^)' 
which,  as  they  are,  it  would  eventually  vest  in  one  class    -^^ 
persons  now  in  existence,  so  that  it  will  vest  in  another  claa^  ^' 
or  in  different  proportions.     The  statutes  alt^^ring  the  law  ^^^ 
descents  and  the  law  of  entailments,  and  regarding  the  righ   * 
of  married  women,  are  of  this  class. 

Such  effect  has  been  given   to  private  statutes   by  tlr^^^ 
Supreme  Court  of  this  state,    in   Hickvian  v.  Lippinco^  ^^ 
5  Dutcher  44,   and  by   the  Supreme  Court  of  the  Unit^^"^ 
States  in  Croxall  v.  Shcrrerdy  5  Wall,  268,  and  in  Keam^^V 
v.  Taylor,  15  How,  494. 


Frazier  and  wife  vs,  Barnum  and  McWilliams. 

1.  A  lace  shawl  is  wearing  apparel,  and  exempt  from  execution.  Wheth 
it  IS  ol'  greater  value  than  the  owner  ought  to  wear,  in  ber  coDdition 
Ufe  as  to  property,  cannot  be  inquired  into,  where  it  was  bought  for  h 
u^e  before  judgment  or  claim  against  her. 

2.  KingH  and  jewelry  are  not  wearing  apparel,  and  are  liable  for  deb 
and  as  it  may  be  out  of  the  power  of  the  sheriff  to  levy  on,  or  take 
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non  of  them,  being  usoally  worn  on  the  person,  a  receiver  will  be  appointed^ 
and  an  order  made  for  their  delivery  to  him. 

3.  An  assignment  of  an  annnity,  though  dne  from  parties  and  property 
out  of  the  jurisdiction  of  this  court,  made  by  the  person  to  whom  it  belongf^^ 
to  a  receiver  here,  under  the  direction  of  the  court,  is  good,  and  would 
enable  the  receiver  to  collect  it  in  a  foreign  state ;  but  where  the  fund  held 
in  trust  for  the  debtor  has  proceeded  from  some  person  other  than  the 
debtor  himself,  it  is  exempt 

Oq  iDotioQ  for  a  receiver,  and  to  compel  delivery  and 
AssignmeDt  of  property. 

JUt.  Bansom,  for  complainants. 

Jifr.  A,  K,  Brown  and  Mr.  L  W.  Scudder,  for  defendants. 

The  Chancellor. 

The  complainants  obtained  a  judgment  against  the  defend- 
ants, Elizabeth  L.  Barnum  and  Edward  McWilliams,  in  the 
Hudson  county  Circuit  Court.  On  this  judgment  an  execution 
Was  returned  unsatisfied,  leaving  a  balance  exceeding  $100 
due  to  the  complainants.  Upon  a  bill  filed  under  the  sup- 
plement to  the  act  respecting  the  Court  of  Chancery,  passed 
ilaxch  20th,  1845,  and  the  supplement  to  that  act,  passed 
^pril  12th,  1864,  an  order  was  made  for  the  examination  of 
the  defendants, 

TJnder  this  order,  Elizabeth  L.  Barnum  was  examined  as 

^o    her  property  and  things  in  action.     That  examination 

4 inclosed  that  she  has  wearing  apparel  worth  $500,  including 

*•    lace  shawl  worth  $300,  purchased  by  her  four  years  since, 

i*^    Paris;  that  she  has  jewelry  worth  about  $300,  and  is 

^ti  tilled  to  an  annuity  of  $866  per  annum.     This  annuity  was 

^i  veQ  to  her  by  the  will  of  Melvin  S.  Whitney,  of  the  city  of 

^«w  York.    The  will  of  Whitney  was  admitted  to  probate  in 

^«w  York,  the  administrator  with  the  will  annexed  resides 

^«re,  and  -was  appointed  by  the  surrogate  of  the  city  of  New 

York,  and  the  estate  and  assets  of  the  testator  are  in  that 

«V-   The  will  giv0s  her  the  interest  of  $12,500,  which  the 

^«Waior  directs  to  be  invested  by  his  executor  for  that  pur- 

2d* 


318  OASES  IN  CHANCERY. 

Fraiier  v.  Barnam  and  McWiliiaxns. 

pose,  at  the  highest  legal  interest  by  the  law  of  New  York; 
this  interest  he  directs  to  be  paid  to  her  as  often  as  semi- 
annually, as  long  as  she  shall  ren^ain  unmarried.  No  time 
is  fixed  for  the  paynaent  of  the  interest.  It  has  generally 
been  paid  to  her  in  July  and  January. 

The  lace  shawl  is  wearing  apparel,  and  by  law  in  this 
state,  all  wearing  apparel  is  exempt  from  execution.  Whether 
the  shawl  is  of  greater  value  than  she  ought  to  wear,  in  her 
condition  in  life  as  to  property,  cannot  l)e  inquired  into.    It 
was  bought  for  her  use  before  the  complainant's  judgment, 
or  claim.    The  only  inquiry  which  could  be  made  is,  whether 
it  is  held  in  good  faith  as  wearing  appaoel,  or  purchased  for 
the   purpose   of  putting   the   price   beyond   the    reach    of 
creditors. 

The  rings  and  jewelry  are  not  wearing  apparel,  and  roii^^ 
be  given  up  to  the  complainant  to  satisfy  his  debt.  Beinfi 
articles  generally  worn  on  the  person,  it  may  be  out  of  tb^ 
power  of  the  sheriflF  to  levy  on,  or  take  possession  of  thef^' 
but  a  receiver  will  be  appointed  in  this  cause,  and  an  ord^^ 
made  to  deliver  them  to  him. 

The  annuity  given  by  the  will  of  Melvin  8.  Whitney,     "^ 
due  from  parties  and  property  out  of  the  jurisdiction  of  tb  ^ 
court,  and  no  receiver  appointed  here,  could  sue  for,  or  cc^ 
lect  it  in   the  state  of  New  York.      But  it  is  a  chose  ^ 
action,  and  assignable  both  by  the  law  of  this  state,  and  ^ 
the  state  of  New  York,  and  an  assignment  of  it  made  her^ 
under  the  direction  of  the  court,  to  a  receiver,  would  enab^ 
the  receiver  to  collect  it  in  that  state,  in  the  same  manner^ 
he  could  collect  a  bond,  or  promissory  note,  so  assigned,     t^ 
is  a  rule,  that  an  assignment  made  by  the  action  of  the  law- 
of  any  state  or  nation,  without  any  act  of  assignment  by  th 
delator,  is  not  valid  beyond  the  jurisdiction  of  that  state,  bu 
when  made  by  the  person  to  whom  the  chose  in  action  be^ 
Ionics,  even  it  by  compulsion  of  the  law  of  the  place  whei*^ 
nuuie,  it  is  good  everywhere. 

But  the  dilficulty  in  this  case  is,  that  the  annuity  proceeds 
from  a  fund  held  in  trust  for  the  debtor^  by  the  representa 
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Whitney,  which  fund  proceeded  from  some  other 
han  the  debtor.  The  act  under  which  these  pro- 
\  are  had,  expressly  exempts  from  its  operations, 
lere  the  trust  has  been  created  by,  or  the  fund  held 

has  proceeded  from,  some  person  other  than  the 
iimself.  This  case  is  within  the  words  and  intention 
tatute.     It  was  to  enable  creditors  to  reach  all  the 

property,  and  to  prevent  his  placing  any  of  it  in 
r  himself,  so  that  it  could  not  be  reached,  that  this 
passed ;  and  the  exception  was  intended  to  permit  any 
3rson  to  provide  a  fund  for  the  support  or  benefit  of 
»tor,  and  place  it  beyond  the  reach  of  creditors,  by 
it  in  trust. 

B  is  a  similar  statute  in  New  York,  but  that  state  has 
statute,  which,  in  case  of  an  annuity  of  this  kind, 
any  excess  of  it,  beyond  the  amount  required  for  the 
on  and  support  of  the  annuitant,  liable  for  his  debts, 
pt  as  to  the  excess,  thus  expressly  subjected  to  debts, 
arts  of  that  state  have  held  an  annuity,  like  the 
,  protected  from  creditors  by  proceedings  in  chan- 
Scott  v.  Nevius,  6  Duer  672;  Rider,  v.  Mason,  4 
a  R.  351;  b\  C,  on  appeal,  2  Barb.  C,  R.  79. 
clear,  then,  that  no  order  can  be  made  to  assign  the 
/Of  the  defendant  in  this  annuity,  for  the  benefit  of 
iplainants. 


Carr  vs.  Weld  and  others. 

agreement,  made  in  the  presence  of  an  attorney,  between  his  client 
ird  person,  is  not  a  privileged  communication. 

answer  of  a  defendant,  that  he  has  seen  the  answer  of  another 
tin  the  cause,  and  that  the  same  is  true,  cannot  avail  to  make 
wer  evidence  for  hira.seif,  when  the  answer  referred  to  was  not  then 
I  there  is  nothing  to  identify  it  with  the  answer  afterwards  filed 
:o-defendant. 

B?y  on  sufficient  projierty,  under  »  fieri  fctciod,  prima  facie  satisfies 
oent. 
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This  ca'ase  was  argued  upon  bill^  answer,  and  proofs. 
Mr,  J.  Wihon^  for  complainants. 
Mr,  E.  T,  Greeru,  for  defendants. 

The  Chancellor. 

The  are  two  preliminary  questions  to  be  decided  in  tb^* 
case  before  we  come  to  the  merits. 

The    principal   witness  for   the  complainant,   is  E.  ^' 
Scudder,  Esq.,  the  attorney  and  counselor  who  had  b^^^ 
ployed  by  the  defendant  E.  D.  Weld,  for  his  brother  B.    ^' 
Weld,  another  defendant,  in  entering  up  the  judgment  to  ^• 
C.  Weld,  which  is  the  subject  matter  of  the  controver^J* 
He  was  afterwards  employed  by  the  complainant  and  t^-^^ 
partner,  to  draw  the  article  dissolving  their  partnership,     -^^ 
the  execution  of  which,  it  is  alleged  that  B.  C.  WeH,  by  h^^'^ 
agent,  the  defendant  E.  D.  Weld,  agreed  to  enter  satisfactic^^Q 
of  that  judgment  upon  the  record.     The  bill  in  this  case,       '^ 
to  enforce  that  agreement.    It  is  insisted  by  the  defendan*^» 
that  any  thing  that  came  to  the  knowledge  of  the  witness    -^' 
that  time,  was  a  privileged  communication,  which  he  coil  '^ 
not  disclose.     It  does  not  appear  to  me  Irom  the  facts  i^ 
evidence,  that  Mr.  Scudder  was  at  that  time  the  counsel  ^^'' 
attorney  of  B.  C.  Weld,  or  of  any  of  the  defendants.     But      ^^ 
it  did  so  appear,  he  would  still  be  obliged  to  disclose  ar^  " 
testify  to  any  agreement  that  was  made  between  the  partii 
in  his  presence.     Such  agreements  are  not  communicatior 
made  to  him  by  his  client,  but  facts  that  occur  in  his  pn 
ence;    they   are  not   secret,  or  to  be  concealed   from  tl 
opposite  party,  but  are  dealings  with  that  party,  and  froi 
that  fact  are   necessarily  within  his  knowledge.     They  ai 
not  within  the  terms  or  reason  of  the  rule,  that  prohibit 
counsel  or  attorneys  from  disclosing  communications  mad 
to  them  by  clients.    Coveney  v.  Tannahillj  1  HiU  33;  Weelc^"^ 
V.  Argeatj  16  Mees,  (Sf  Wels,  817. 

The  evidence  of  Mr.  Scudder  is,  therefore,  competent,  an* 
must  be  received  in  the  cause. 
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Anothfer  preliminary  question  is,  the  effect  of  the; answers 
of    the  defendants  in  the  suit.      That  of  Edward  D.  Weld- 
can  not  be  received  as  evidence  for  his  co-defendants,  B.  C* 
AVeld,  and  R.  A.  Poole,  and  Mary  E.  Poole  his  wife,  with. 
"whom,  or  one  of  them,  the  controversy  is.     The  answers  of 
tbe   other  defendants,  so  far  as  they  state  that  they  have 
seen  the  answer  of  E.  D.  Weld,  and  that  the  same  is  true, 
cannot  be  of  any  avail.     No  answer  of  E.  D.  Weld  was  on 
file  when  these  other  answers  were  sworn  to,  and  there  is 
i^othing  to  identify  the  paper  which  E.  D.  Weld,  some  days 
afterwards,  swore  to  and  filed  as  his  answer,  with  the  paper 
shown  to  the  other  defendants. 

The  complainant,  Carr,  seeks  to  have  a  judgment  entered 
against  him  and  Stephen  Koons,  in  favor  of  Benjamin  C. 
^  eld,  satisfied  of  record,  and  to  restrain  all  proceedings  to 
<^llect  the  same  from  him. 

Tbe  complainant  and  Koons  composed  the  firm  of  Charles 
Carr  &  Company,  and  on  the  3d  day  of  January,  1859, 
gave  a  bond  and  warrant  of  attorney  to  B.  C.  Weld  for 
?3943,  upon  which  judgment  was  entered,  and  execution 
J-'^^ued  on  the  next  day ;   a  levy   was  made   upon   all   the 
^ools,  machinery,  and  stock  in  the  works  and  foundry  of 
C^harles  Carr  &  Company.     The  consideration  of  the  judg- 
ment was  money  advanced  by  B.  C.  Weld,  through   his 
'^^otber  and  agent,  E.  D.  Weld,  to  establish  the  business, 
^^d  was  advanced  in  1855,  to  Charles  Carr ;  he  had  bought 
^*ie  establishment  of  Bird  &  Weld,  who  had  failed,  at  the 
^^ijuest  of  E.  D.  Weld,  who  was  one  of  that  firm.     The 
^^oney  was  advanced  by  B.  C.  Weld,  on  condition  that  E.  D. 
^^«ld  should,  by  an  irrevocable  power  of  attorney,  have  the 
^^^>iitrol  and  management  of  the  whole,  and  have  one-third  of 
^kx«  profits.     Within  a  few  months,  Koons  was  taken  into 
P^jrlnership  by  Carr,  and  upon  the  same  terms  as  to  control 
^*"y  E.D.  Weld.     A  judgment  bond,  which  had  been  given 
*^y  Carr  to  B.  C.  Weld  about  the  time  when  the  money  was 
advanced,  was  surrendered,  upon  giving  the  bond  and  war- 
^*J^^  of  attorney  by  Carr  &  Koons  ;  no  judgment  had  ever 
^^^  entered  upon  Carr  s  bond.     In  May,  1860,  $2159.17: 
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was  paid  by  Carr  &  Koons  to  B.  C.  Weld,  on  the  judg- 
ment, and  a  few  days  afterwards  the  jndgment  was  assigned 
by  B.  C.  Weld  to  the  defendant,  Mary  Elizabeth  Poole,  the 
daughter  of  E.  D.  Weld.     On  the  30th  day  of  January,  1862, 
Carr  &  Koons,  by  a  written  agreement  of  that  date,  dift* 
solved  their  partnership.     Koons  was  to  continue  the  ba«i' 
ness,  have  all  the  property  and  assets,  and  was  to  assume  s^ 
the  debts,  and  indemnify  Carr  from  them.     The  judgment 
of  B.  C.  Weld  were  to  be  satisfied  of  record,  and  a  new  jud|^' 
ment  was  to  be  confessed  by  Koons,  and  secured  by  a  le^^"^ 
on  the  property.     E.  D.  Weld  was  present  at  the  transactio  ^^ 
and  supposed  to  be  the  agent  of  B.  C.  Weld,  and  he  agre^^^ 
to  have  satisfaction  entered  of  the  judgment  of  B.  C.  Wei 
and  to  accept  the  new  bond  of  Koons,  which  was  executed 
his  presence  to  B.  C.  Weld,  and  with  his  consent  left  with  M    — ^' 
Scudder  as  the  attorney  of  P.  C.  Weld.     E.  D.  Weld,  as  *^^-^« 
agent  of  his  daughter,  had,  in  her  name,  purchased  the  ja 
ment  of  B.  C.  Weld,  and  paid  for  it  with  her  money  (as  r      ^^ 
alleged)  in  his  hands,  but  did  not  disclose  the  fact  to  Carr  c::^^^ 
Koons,  or  object  to  the  bond  and  warrant  of  attorney  fi 
Koons  being  made  out  to  B.  C.  Wejd.     Koons  continued  t 
business  under  control  of  E.  D.  Weld,  until  April,  1 
when  he  sold  out  the  establishment  to  Helen  F.  Weld, 

second  daughter  of  E.  J).  Weld,  aged  about  twenty-thre ^ 

years,  who  afterwards  sold  it  to  Jjalor  and  Jamison  f( 
$4250.  Both  these  sales  were  negotiated  by  E.  D.  Weld 
Koons  being  a  mere  mechanic,  knowing  nothing  of  th 
financial  situation  of  the  establishment,  but  trusting  th 
whole  to  E.  p.  Weld,  to  whom  he  had  given  a  power 
attorney,  on  its  face  irrevocable,  to  control  and  manage  th 
affairs  of  the  concern  absolutely. 

The  proceeds  of  the  sale  to  Lalor  and  Jamison  were  no 
applied  to  pay  off  the  judgments  to  B.  C  Weld,  which  ye 
remains  unsatisfied  of  record.  The  property  sold  to  then^^^^^ 
was  subject  to  the  levy  duly  made  in  January,  1859,  unde 
the  execution  issued  upon  this  judgment,  and  it  clear! 
appears  that  it  was  sufficient  to  satisfy  the  Mnoimt  doe 

9  judgment 
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The  oomplaiaaut  oonteada  that  E.  D.  Weld  was  the  real 

owner  of  the  judgment,  and  that  even  if  B.  0.  Weld  did 

originally  advance  the  money  for  which  it  was  confessed ,  yet 

that  the  money  paid  to  B.  C.  Weld,  upon  the  transfer  to 

M.  E.  Poole,  was  the  money  of  E.  D.  Weld,  and  not  of  M.  E. 

Poole,  who,  it  is  insisted,  had  no  estate  or  property  sufficient 

to  purchase  it ;  and  that,  at  all  events,  E.  D.  Weld  was  the 

agent  of  M.  E.  Poole,  as  well  as  of  B.  d.  Weld,  and  she  wae 

bound  by  his  agreement,  on  the  faith  of  which  bomplainant 

sold  his  interest ;  ai^d  that  the  complainant,  having  no  notice 

or  knowledge  of  the  transfer  of  the  judgment,  was  entitled  to 

rely  on  an  agreement  made  by  a  known  agent  of  B.  0.  Weld, 

^hora  he  supposed  owned  the  judgment. 

The  whole  transaction  is  strongly  marked  with  circum- 
stances indicating  fraud;  The  conduct  of  E.  D.  Weld  is  such 
&d  to  taint  all  his  acts,  as  well  as  to  discredit  him  as  a  wit- 
lieas.  The  attempt  to  sell  to  his  daughter  Helen  F.,  and 
through  her  to  Lalor  and  Jamison,  the  whole  assets  of  the 
firm,  and  to  dispose  of  the  money  without  satisfying  the 
judgment  alleged  to  be  held  by  his  daughter,  M.  E.  Poole, 
^bich  WHS  a  .lien  upon  this  property,  and  which,  without 
^ny  agreement,  Carr  was  entitled  to  have  so  applied, 
^  a  plain,  palpable  fraud.  This,  besides  the  improbability 
^f  the  story,  is  sufficient  to  deprive  him  of  all  credit,  when 
^^  testifies  that  the  money  which  he  paid  out  of  his  own 
P^^cket  to  B.  C.  Weld  for  the  judgment,  was  money  ol  Mrs. 
^oole  in  his  hands. 

If  Mrs.  Poole  owned  this  judgment  in  good  faith,  she  by 
*^er  negligence,  or  connivance  with  her  father,  allowed  hi  in 
^•^  8oll  and  take  away  the  property  on  which  it  was  levied, 
^^d  which  Carr  had  left  subject  to  the  levy,  for  the  express 
P^^ipose  of  satisfying  the  judgmiiut;  the  property  with  which 
^«rr  had  paid  it. 

Besides  this,  the  complainant  is  entitled  to  relief  on  the 

S^Und,  that  as  against  him,  this  judgment  was  satisfied  by 

^'ue  levy.     It  is  a  settled  principle  at  law,  that  a  levy  on  suf- 

*cio0t  property  under  a  fieri  faciaa,  satisfies  the  judgment. 
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The  authorities  agree  in  this.  2  Tidd's  Pr.  1059;  Ckrkv. 
Withers,  2  Ld,  Raymond  1072  if  1  SaUc.  322;  Bociir., 
Tide,  Execution  D  ;  \  BurriWa  Prac.  299  ;  Hoyt  v.  fludm, 
12  /oAtw.  R.  208  ;  JSr  par^e  Lawrence,  4  Cbt/7.  417;  /ocfaon 
wMowen,  7  Cow.  13;  U^Dod  v.  Torrey,  6  TTerwi.  562;  AUxr- 
man  v.  Sliare,  7  Wend,  220 ;  iadd  v.  Blunt,  4  JlfoM.  403. 

This  case  does  not  come  within  any  of  the  exceptions 
to  that  rule.  And  here  the  equities  of  the  complainant  are 
so  clear,  and  the  reason  for  the  applicatien  of  the  rule  so 
evident,  that  he  would  be  entitled  to  relief,  were  there  no 
reason  to  suspect  any  fraud  or  false  dealing  on  part  of  any 
of  the  defendants. 

There  must  be  a  decree  restraining  the  defendants  from 
issuing  any  execution,  or  taking  any  proceedings  to  enforce 
this  judgment  as  against  the  complainant,  and  that  satisfac- 
tion of  the  same  be  entered  of  record  by  the  defendants,  Ben- 
jamin C.  Weld  and  Mary  E.  Poole. 


Jones*  ExEcriORS  r*.  Stites  and  wife  and  others. 

1.  A  device  of  lands  or  bequest  of  chattels,  by  words  which  clearly  wt>ui^ 
give  t!if  absoluie  estate,  will  be  construed  into  a  devise  or  bequest  for  *"* 
^>uly,  if  the  will  contains  wt«rd>  giving  it  to  another  upon  the  death  ot  ^^ 
tir>t  taker. 

1*.  If  the  gift  is  absolute  in  terms,  and  not,  at  all  events,  limited  ove^  * 
the  de;*Mi  ot  the  lirst  taktr.  but  only  on  a  certain  contingency,  ai  dy  '*** 
without  :ssue  living,  then  ihe  title  ve^t»  lu  the  devisee  or  legatee, absoloc*^- 
sulcus::  to  be  detected  ou  the  hai^penmg  of  the  contingency. 

o.  When  5peciiio  chattel*,  or  a  specitied  sum  of  moaey,  are  given  for  *- ' 
or  ab>oiutely.  «ui>ject  to  a  hiuiiation  upv^n  the  happening  ot  a  certain  u-*  *^ 
tin^eiioy.  t::e  chAittrls  aiii>i  be  delivered  or  the  money  paid  to  the  lega  "^ 
and  at  h'.s  death,  or  upon  the  contingency,  they  will  go  to  the  legatei^" 
remainder. 

4.  Put  where  the  bequest  is  of  the  residue  o:  the  estate,  absolutely.    ^ 
lim'.ied  over  u{k^u  ibr  happening  of  a  certain  contiogency,  then  it  is  tC' 
converted  into  mooev.  invested  in  the  name  of  the  executor,  and  the 
terett  only,  paid  to  the  legatee. 
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The  bill  was  filed  by  the  executors  of  H.  C.  Jones,  de- 
oeased,  for  directions  as  to  the  execation  of  the  trust  reposed 
in  them  by  the  will.  The  cause  was  heard  upon  bill  and 
answers. 

Mr.  W.  S.  Whitehead^  for  complainants. 

Mr.  A.  Dodd,  Mr.  C.  Parker,  and  Mr.  J.  P.  Jackaorij  for 
defendants. 

The  Chancellor. 

Henry  C.  Jones,  by  his  will,  after  certain  specific  bequests, 
gave  the  interest,  incomC)  issues,  and  profits  of  all  the  rest, 
residue,  and  remainder  of  his  estate,  real  and  personal,  to  his 
wife  Phebe,  during  her  life  and  widowhood,  for  her  support, 
and  for  the  support  and  education  of  his  two  daughters, 
Emma  and   Clara;    and    then   disposed  of  the  residue  as 
follows :  "  Sixth>  at  the  death  or  marriage  of  my  said  wife,  I 
give,  devise,  and  bequeath  all  the  said  residue  and  remainder 
of  my  estate,  real  and  personal,  of  which,  by  the  last  clause, 
their  mother  is  to  have  the  use  during  her  life  and  widow- 
hood, to  my  two  daughters,  Emma  and  Clara  P.,  and  their 
heirs  and  assigns  forever,  in  equal  parts,  share  and  share 
Alike,  and  in  such  form  that  the  same  shall  not  be  subject  to 
the  control  of  their  husbands,  or  either  of  them,  or  liable  to 
their  debts;  at  the  death  of  either  of  my  said  daughters,  her 
child  or  children  to  tak<B  the  mother's  share  in  ray  property 
absolutely,  and  in  fee  simple,  and  in  case  of  children,  share 
and  share  alike;  and  if  either  should  die  leaving  no  child  or 
^^hildren,  or  issue  of  such  child  or  children,  the  share  of  such 
«hildto  go  to  my  surviving  daughter,  her  heirs  and  assigns ; 
^Jidin  case  both  my  children  shall  die  leaving  no  child,  child- 
I'en,  or  grandchildren,  or  issue  thereof,  then  I  give,  devise, 
^nd  bequeath  the  aforesaid  as  follows,  to  wit."     Here  follow 
pJ'ovisioijs  giving  it  to  the  other  defendants. 

%the  seventh  clause  of  the  will,  he  authorized  his  execu- 
tory to  sell  so  much  of  his  real  estate  in  the  city  of  Newark, 
^ou  IV.  2  E 
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a8  lies  on  the  north  side  of  Green  street,  and  directed  that 
they  should  not  sell  the  rest  of  bis  lands,  unless  his  wiie, 
during  her  life  or  widowhood,  or  his  children  or  others^- 
titled  at  the  time  to  the  income  derived  therefrom,  being  of 
age,  should  consent,  in  which  event  they  might  sell  the  prop- 
erty, and  should  dispose  of  the  proceetls  and  income  thence 
arising,  in  the  same  manner  as  the  real  estate  was  disposed 
of  therein. 

The  wife  of  the  testator  died  between  the  making  of  the 
will  and  his  death ;  his  two  daughters  are  living,  and  are  two 
of  the  defendants  in  this  suit.    The  executors  have  converted 
the  personal  estate  into  money,  and  upon  the  settlement  of 
their  final  account  in  the  Orphans  Court  of  Essex  county,  on 
the  Ist  of  October,  1867,  the  balance  of  the  estate  in  their 
hands  was  adjudged  and  decreed  to  be  $29,031.64.    This 
amount  they  have  invested  at  interest,  being  advised  that  the 
estate  of  the  two  daughters  is  only  a  life  estate,  and  th«^^ 
they  are  not  entitled  to  the  possession  of  the  principal  but 
only  to  the  interest. 

The  daughters  claim  that  by  the  will,  the  property  isgiv^^ 
to  them  out  and  out,  and  vests  in  them  absolutely,  subj^^ 
only  to  be  divested  by  either  dying  without  issue,  and  tb*^ 
each  is  respectively  entitled  to  have  her  share  paid  over  ^ 
her.  Upon  this  question  the  executors  pray  the  direction  ^ 
the  court. 

The  terms  on  which  this  residue  is  given  to  the  two  dau^* 
tei-s,  would  give  them  the  absolute  estate,  were  it  not  for  c  * 
subsequent  limitations;  they  are  adapted  to  that  purpo^ 
and  nothing  but  a  clear  expression  of  a  diflferent  intent  wo 
control  them»  But  it  is  well  settled,  that  a  devise  of  larpi 
or  bequest  of  chattels,  by  words  which  clearly  would  gi 
the  absolute  estate,  will  be  construed  into  a  devise  or  bequ 
for  life  only,  if  the  will  contains  words  giving  it  to  anot 
upon  the  death  of  the  firSt  taker. 

If  the  gift  is  absolute  in  terma  and  not  at  all  events  limit 
over  at  the  death  of  the  first  taker,  but  only  on  a 
contingency,  as  dying  without  issue  livings  then  the  title  v 
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in  the  devisee  or  legatee  absolutely,  subject  to  be  defeated 
OQ  the  happening  of  the  contingency. 

When  specific  chattels  or  a  specified  sum  of  money  are 
giveu  for  life,  or  absolutely,  subject  to  a  limitation  upon  the 
happening  of  a  certain  contingency,  the  chattels  must  be  de- 
livered, or  the  money  paid  to  the  legatee,  and  at  his  death, 
or  upon  the  contingency,  will  go  to  the  legatee  in  remainder. 
But  when  personal  property  is  given  for  life  generally,  as 
the  residue  or  remainder  of  the  testator's  estate,  then  it  is  to 
l>e  converted  into  money,  and  put  at  interest  in  the  names 
of  the  executors,  and  the  interest  only  paid  to  the  legatee. 
Hull V.  Eddy,  2  Greens  B.  169 ;  Ackermans  adm'rs  v.  Vree- 
t^nds  exr,   I  McCarter  23;  Armstrong  v.  Kent  et  al.,   1 
Zab.  509 ;  Home's  ex'r  v  White,  l.CE,  Green 411 ;  Sjyiith  v. 
-firfZ,  6  Peters  68  ;  Morgan  v.  Morgan,  14  Beav.  72  ;  2Ken(8 
G>m.  353-4. 

By  these  principles,  as  applied  to  this  case,  the  daughters 
of  the  testator  each  take  a  life  estate  only.  The  direction  to 
the  executors  to  sell,  after  the  daughters  are  of  full  age,  with 
their  consent,  and  that  the  income  of  the  proceeds  of  sales 
*haU  go  to  them,  show  clearly  in  this  case,  that  the  intent  of 
the  testator  was  the  efifect  which  the  rule  of  law  gives  to  the 
^ords  used;  and  the  direction,  that  on  the  death  of  either 
^'^^vighter,  her  share  should  vest  in  her  children  absolutely,  in 
fee  simple,  shows  that  the  testator  understood  correctly  the 
'^g&I  effect  of  his  previous  disposition. 

^e  bequest  being  of  the  residue  of  the  estate,  and  not  a 

^®8acy  or  gift  of  a  specific  chattel,  or  a  definite  sum,  the 

property  must  be  converted  into  money,  invested  in  the  name 

^^  the  executors,  and  the  interest  only  paid  to  the  daughters. 

The  money  must  be  kept  invested  in  the  names  of  both 

Executors,  sufficiently  secured  by  mortgage  on  lands  within 

hi^  state,  or  in  such  other  securities  as  are  allowed  by  law, 

^Pou  receiving  the  sanction  of  the  proper  court  lor  the  same, 

l^he  ooets  of  these  proceedings  must  be  paid  out  of  the 
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Clark  vs.  Carpei^ter  and  wife. 

1.  The  approval  by  a  priocipal,  of  a  contract  within  the  agent's  wthonty 
will  not  be  held  to  be  a  confirmation  of  another,  beyond  that  aathonvy* 
although  made  at  the  same  time,  and  intended  to  regulate  the  execationo 
the  valid  contract. 

2.  If  an  agent,  without  authority,  makes  representations  as  to  ibe  ^^ 
ject  matter  which  are  not  true,  either  through  fraud  or  mistake,  tbeveO^ 
will  be  released  from  his  contract,  but  the  principal  will  not  be  far^^* 
bound  by  them. 

3.  Where  a  purchaser  agrees  to  pay  a  sum  in  gross  for  a  tract  of  lam  ^  ^ 
a  given  number  of  acres,  and  accept  a  deed  therefor,  he  cannot  afterw  ^^^ 
recover  compensation  for  any  deficiency  in  the  quantity. 


^li- 


This  case  was  brought  to  hearing  upon  bill,  answer,  re 
cation,  and  proofs. 

Mr.  Dutcher^  for  complainant. 

Mr.  F.  B.  Chetwoodf  for  defendants. 

The  Chancellor. 

The  object  of  the  suit  is  to  recover  from  the  defendas^*^ 
$416,  the  value  of  the  deficiency  of  a  tract  of  land  convej^  ^ 
by  the  defendant  to  the  complainant.  The  deed,  in  t>^* 
description  of  the  tract,  after  giving  the  courses  and  J-  ^^ 
tances  of  the  boundaries  with  exactness,  added,  "  containi  ^^^ 
thirty-nine  acres  and  thirty-six  hundredths  of  an  acre,  mc^^ 
or  less."  The  tract,  upon  an  accurate  re-survey,  is  found 
contain  only  thirty-seven  acres  and  twenty-eight  hundredU  -^ 
of  an  acre,  being  two  acres  and  eight  hundredths  of  an 
less  than  the  quantity  in  the  deed.  The  survey  from  whi 
the  recital  in  the  deed  was  taken,  was  made  by  a  survey 
employed  by  the  complainant.  The  error  is  in  no  way  to 
attributed  to  fraud  or  negligence  of  the  defendant,  althou: 
it  is  alleged  that  John  Carpenter  had  procured  a  survey  to 
made  of  the  tract,  between  the  agreement  for  sale  and 
survey  by  the  complainant,  which  showed  him  that  it 
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ined  less  than  the  amount  stated  in  the  dee^i.  It  perhaps 
18  not  good  faith  in  Carpenter  not  to  mention  this  fact, 
hough  the  complainant  had  undertaken  to  have  the  lot 
rveyed,  and  the  contents  computed  by  his  own  surveyor. 
It  there  is  no  proof  or  allegation  that  Mrs.  Carpenter,  who 
the  real  defendant,  knew  of  this. 

The  tract  in  question  belonged  to  Mrs.  Carpenter  in  her 
'n  right ;  she  authorized  her  husband  to  sell  it  for  $12,500, 
d  not  for  any  less  sum.  He  made  a  contract  of  sale  in 
riting,  and  signed  it  with  her  name,  to  sell  the  farm  to  the 
mplainant  for  $12,500;  in  this  contract,  the  tract  was 
ascribed  as  a  "  farm  containing  forty  acres."  The  husband, 
hen  the  contract  was  made,  said  he  was  not  certain  that 
le  farm  contained  forty  acres,  and  inquired  if  Clark  would 
3  bound  by  the  contract  if  there  was  less.  The  land  agent 
>nimunicated  with  Clark,  who  said  he  would  take  it  if  a 
roper  deduction  was  made  for  any  amount  which  it  fell 
'lort.  By  subsequent  arrangement  between  Clark  and  Car- 
<^nter,  it  was  agreed  that  the  buildings  should  be  valued  at 
^500^  and  in  the  deduction  for  any  deficiency,  the  land 
iould  be  valued  at  $200  per  acre. 

The  defendants,  in  their  answer  and  in  their  testimony, 
y,  that  this  verbal  arrangement,  outside  the  written  eon- 
^ct,  was  all  made  by  Mr.  Carpenter,  without  the  authority 
his  wife,  and  that  she  did  not  know  of  it  until  some  time 
•^r  the  deed  was  given. 

A.t  the  execution  of  the  deed,  Clark,  who  had  the  survey 
i  computation  of  his  own  surveyor  there,  claimed  a  deduc- 
^  from  the  price  because  of  the  deficiency  below  what  the 
^>n  had  been  represented  to  contain.  The  defendants 
i^cted  to  it,  and  appealed  to  him  as  it  was  so  small,  that 
should  claim  no  deduction  Irom  the  contract  price,  he 
^  rig  wealthy,  and  they  not;  he  replied  that  he  would  take 
^t  that  quantity,  or  throw  up  the  contract.  To  this  pro- 
'^iiion  Mrs.  Carpenter,  upon  consulting  with  her  husband, 
Rented,  remarking  that  the  quantity  ot  laud  and  sum  to  be 
-<iucted  was  small,  and  she  would  rather  finish  the  business. 

2e* 
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Clark  did  not,  in  her  presence,  put  it  on  the  ground  that  it 
was  the  agreement  at  the  making  of  the  contract,  and  thai 
he  would  insist  upon  it;  but  put  himself  on  what  was  his 
undoubted  legal  right,  that  if  she  would  not  allow  for  the 
amount  of  deficiency  from  the  quantity  stated  in  the  con- 
tract, he  would  abandon  it.  There  is  no  proof  whatever, 
much  less  any  suflScient  to  overcome  the  denial  in  the 
answer,  that  Mrs.  Carpenter  knew  of  any  agreement  outside 
of  the  written  contract. 

Mrs.  Carpenter,  like  any  other  principal,  was  not  bound 
by  any  contract  made  in  her  name  by  her  husband,  thai 
exceeded  the  authority  given  by  her,  unless,  after  knowing 
it,  she  adopted  the  contract,-  or  did  something  to  confirm  U- 
In  this  case,  had  any  agreement  beyond  the  authority  giveni 
been  contained  in  the  written  contract  which  she  adopt©*^ 
and  acted  upon,  she  would  be  bound  by  it.     The  verbal  cor*' 
tract  made  by  her  husband,  though  it  may  be  void  by  tl>^ 
statute  of  frauds,  is  a  separate  and  distinct  contract  from  tl*^^ 
written  contract,  and  would  not  be  invalid,  because,  althouf^" 
made  at  the  time,  it  was  not  put  into'the  same  writing.   B 
the  diflBculty  in  this  case  is,  that  it  was  beyond  the  authori^ 
of  the  husband ;  and  it  is  not  shown  that  she  adopted  or  co 
firmed  it,  or  even  that  she  had  any  notice  of  it.     The  appr 
val  of  one  contract,  made  within  the  agent's  authority,  wi 
not  be  held  to  be  a  confirmation  of  another,  beyond  thj 
authority,  although  made  at  the  same  time,  and  intended,  r 
in  this  case,  to  regulate  the  execution  of  the  valid  contract 

If  an  agent,  without  authority,  makes  representations; 
to  the  subject  matter  which  are  not  true,  either  throu 
fraud  or  mistake,  the  vendee  will  be  released  from  his  ooi 
tract;  but  the  principal  will  not  be  further  bound  by  thei 
In  this  case,  Clark  could  not  have  been  compelled  to  perfor 
the  agreement  without  compensation  for  the  deficienc 
although  the  agent  had  no  authority  to  represent  that  tl 
tract  contained  forty  acres. 

The  sale  was  not  in  fact  made  by  the  acre ;  it  was  a  pri( 
in  gross  for  the  whole  farm,  which  was  represented  to  co 
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in  forty  acres.  At  the  time  for  the  delivery  of  the  deed, 
rs.  Carpenter,  the  principal,  was  present.  Clark  refused 
perform  his  contract,  because  of  the  deficiency,  and  made 
th  the  principal  herself  a  new  contract,  by  which  'he 
reed  to  give  a  certain  sum  in  gross  for  the  property, 
lich  he  assumed  to  be  thirty-nine  acres  and  thirty-six 
ndredths  of  an  acre.  He  did  not  ask  her  to  fulfill  the 
rol  agreement  made  by  her  husband,  which  was  not  even 
?ntioned  to  her.  But  having  an  oflFer  at  a  price  a  trifle 
low  that  at  which  she  had  determined  to  sell,  she  accepted 
She  made  no  representations  as  to  the  quantity,  and 
ghl  have  refused  to  sell  at  a  deduction  of  $644  from  her 
ice.  She  sold  by  a  price  in  gross,  and  this  court  has  no 
jht  to  make  a  bargain  for  her  to  sell  by  the  acre.  She 
ay  reply  in  haec  foedera  non  veni.  Had  the  sale,  at  the 
iitract,  or  at  the  delivery  of  the  deed,  been  made  by  the 
:re,  the  complainant  would  have  been  entitled  to  relief, 
•en  although  the  mistake  was  made  by  himself  or  the  sur- 
2yor  employed  by  him.  That  would  be  on  the  ground  that 
le  owner  had  agreed  and  bound  herself  to  sell  at  a  fixed 
f ice  for  every  acre  of  land  conveyed,  and  the  excess  was 
<^d  bv  mistake. 
The  bill  must  be  dismissed. 


^^   National  Iron  Armor  Company  vs.  Bruner  and 

Baxter. 

^-  A  party  dealing  with  an  agent  for  a  special  purpose,  must  ascertain, 
»»i8  own  peril,  the  agent's  power.  And  where  an  agent's  contract  to  sell 
^^*  at  a  fixed  price,  has  been  approved  by  the  principal,  the  purchaser 
**  no  right  to  infer  from  that  fact,  that  the  agent  has  power  to  alter  the 
irmsofthe  contract. 

*•  An  agent  with  restricted  pow*»r  t/>  sell  a  tract  of  land  at  a  given 
-nce,  has  no  power  to  bind  his  prinoipal  by  any  representation  as  to  the 
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quantity  or  quality  of  the  land.    Such  representations,  if  false,  msy  Avoid       |  J" 
the  contract. 

3.  Upon  a  bill  for  ppecific  performance  of  a  written  agreement  for  t^« 
con;^eyance  of  land,  parol  evidence  is  incompetent  to  lay  the  ground  wi 
compensation  for  a  deficiency. 


.  !  »** 


The  defendants,  on  July  Ist,  1863,  leased  a  large  wh*^^ 
called  "  the  Baxter  lot,"  situate  at  Kaighn's  Point,  adjoini^R 
the  works  o^  the  complainant,  to  the  complainant,  for  t'^^ 
years,  at  $900  per  annum,  payable  quarterly,  with  an  agr^^ 
ment  that  the  complainant  might  purchase  the  wharf   »^^ 
$18,000,  at  any  time  during  the  term  of  said  lease.     A  sk^^^ 
memorandum  to  this  effect  was  signed  by  William  H.  Fcr^®* 
]»augh,  the  agent  of  the  defendants. 

The  complainant  entered  into  possession,  built  k  large  sb.  ^P' 
house  on  the  leased  premises,  and  made  other  improveraerm  "^^ 
at  an  expense  of  upwards  of  $21,000. 

Alter  the  termination  of  the  two  years,  the  complainir«-^ 
never  having  paid  any  rent,  nor  having  given  (as  alleged)  iw  ^^5 
notice  of  an   election  to  purchase,  nor  offered  to  pay  t>   *^* 
price,  the  defendant,  James  P.  Bruner,  trustee  of  Mrs.  Eli^^*^ 
beth  Baxter,  brought  an  action  of  ejectment  in  the  Supre^^"*-^ ^ 
Court  to  recover  back  the  possession  of  the  premises. 

The  bill  was  filed  by  the'  complainant  for  specific  perfor    ^^^^ 
ance,  and  to  enjoin   the  defendant,   Bruner,  from   turtfc:^^^^ 
prosecuting  his  action  of  ejectment. 

The  lot  in  question,  on  March  11th,  1863,  was  convey^"^  ^^ 
by  Thomas  E.  Baxter  and  wife  to  the  defendant,  James 
Bruner,  a  brother  of  Mrs.  Baxter,  in  trust,  for  her  separ^^^''*' ^*^ 
use,  with  power  of  sale,  &c.,  by  description  identical  w  — -^^ 
that  under  which  Baxter  had   purchased  of  one  John  ^^ 

Kaighn  in  1853,  the  river  front  being  described  as  thir       ^  ^ 
ei.ijjht  teet  six  inches  greater  in  extent,  than  it  in  reality 
A  proportionate  deduction  of  the  price  was  claimed  by 
complainant. 

The  hearing  of  the  cause  was  brought  on  upon  the  pie 
ings  and  proofs. 
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^r.  P.  L.  Voortiees  and  Mr.  Bobeson,  Attorney  General, 
complainants. 

Tr.  Carpenter  and  Mr.  Browning,  for  defendants. 

his  company,  after  holding  the  wharf  in  question  the 
le  of  two  years,  paying  no  rent,  and  not  oflFering  to  pay 
purchase  money,  now  set  up  the  error  in  the  length  of  the 
r  front,  as  an  excuse  for  their  delinquency,  and  claim  a 
K)rtionate  deduction  from  the  price. 
be  contract  of  sale  was  made  of  a  wharf  lot  as  a  whole, 
ining  the  complainants'  premises,  the  extent  of  which 
visible  to  the  eye.  Mr.  Forepaugh  was  a  mere  special 
it,  authorized  only  to  offer  the  premises  for  sale  as  they 
I 

le  evidence  shows  that  the  company  had  discovered  the 
:  before  entry,  and  most  certainly  before  any  expenditure 
oney.  If  he  promised  to  make  any  deduction  from  the 
J — of  which  there  is  no  evidence — he  had  no  authority 
ake  such  pi*omise,  and  his  principals  are  not  bound.  But 
)uld  not  be  competent  to  prove  even  the  parol  declara- 
i  of  the  principals  in  such  case  as  this  before  the  court, 
it  the  defendant,  Bruner,  is  entitled  to  proceed  in  his 
n  of  ejectment.  The  complainant  never  gave  any  notice 
1  election  to  purchase,  unless  the  erection  of  the  large 
house  on  the  premises  may  be  so  considered. 

IE  Chancellor. 

le  complainants  ask  for  the  specific  performance  of  a 
ract  for  the  conveyance  of  lands,  with  compensation  for 
iciency  of  a  part  alleged  to  be  in  the  contract,  to  which 
defendants  have  no  title.  The  contract  was  made  by 
ler,  the  trustee  of  Mrs.  Baxter,  the  other  defendant, 
her  consent,  and  was  in  writing,  signed  by  W.  S.  Fore- 
5h,  the  agent  of  Bruner.  The  agreement  was  a  lease  of 
iin  premises  to  the  complainants  for  two  years,  with  the 
t  to  purchase,  for  the  price  of  $18,000,  at  the  election  of 
complainants,  to  be  made  during,  or  at  the  expiration  of 
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the 'term.     The  tract  was  described  in  this  lease  as  that 
situate  at  Kaighn's  Point,  adjoining  the  complainants'  works, 
known  as  the  Baxter  lot;  and  no  further  description  was 
given  of  it.     It  was  a  lot  which  Thomas  E.  Baxter,  the  hus- 
band of  the  defendant,  Mrs.  Baxter,  had  conveyed  to  Bruner 
in  trust  for  her,  and  was  well  designated  by  that  name.  Th^ 
complainants  allege  that  Forepaugh  represented  to  theto, 
when  making  the  agreement,  that  the  tract  was  over  two 
hundred  and  thirty  feet  in  extent  along  the  Delaware  rive^t 
and  exhibited  the  deed,  or  a  copy  of  the  deed,  to  Bruner,  *^ 
which  it  is  described  as  two  hundred  and  thirty-one  feet  s*^ 
inches  along  the  river,  when,  in  reality,  it  is  only  one  ha*^* 
dred    and    ninety-three   feet   in   extent  along    the  rive^' 
and   that   afterwards,   when   the    matter   was    brought     ^ 
Forepaugh  8  attention,  he  agreed  that  tliey  should  have  ^^ 
abatement,  in  proportion  to  the  deficiency.   They  allege  tl^^^ 
they  gave  notice  to  Forepaugh,  within  the  two  years,  of  th^^  ^^ 
election  to  purchase  the  property,  as  provided  in  the  lea^-^ 

The  defendants  admit  that  Forepaugh  was  employed  '^ 
receive  offers  for  the  sale  or  letting  of  this  property,  a 
that  he  submitted  the  offer  of  the  complainants  to  them,  a 
that  they  authorized  his  making  the  lease  and  contract  sign 
by  him;  but  deny  that  Forepaugh  had  any  power  to  rent 
sell,  except  upon  terms  first  submitted  to,  and  approved  t^ 
them. 

The  bill  charges,  and  the  answer  admits,  that  in  the  deed  ^^ 
Bruner  the  tract  was  described  as  extending  along  the  J)e\h=^ 
ware  river,  two  hundred  and  thirty^one  feet  six  inches,  a 
that  it  is,  in  reality,  only  one  hundred  and  ninety-three  fee 
that  a  lease  was  drawn  up  by  direction  of  the  complainan 
and  Forepaugh,  in  which  the  description  of  the  property  wj 
copied  from  the  deed ;  that  this  lease  was  signed  by  the 
plainants  and  defendants,  but  was  never  delivered,  \kz^ 
delivery  being  stopped  on  account  of  this  error  in  ilc^ 
description  of  the  tract.  The  defendants  deny  any  know^ 
edge  of  notice  of  the  election  of  the  complainants  to  purcha^^ 
being  given  to  Forepaugh,  or  to  themselves,  within  the  t 
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^ars,  and  that  the  oomplainants  have  at  any  time  offered  to 
>mply  with  the  contract,  on  their  part,  by  taking  the  deed, 
id  paying  and  securing  the  money. 

The  complainants  have  erected  on  the  premises  extensive 
lildings,  at  the  cost  of  several  thousand  dollars,  a  great 
i.rt  of  which  was  done  since  the  alleged  error  as  to  the  river 
ont  was  discovered  by  them. 

Forepaugh  died. about  two  months  aftef  the  lease  was 
gned  by  him ;  that  is  dated  June  29th,  1863.  The  only 
roof  of  the  authority  given  to  him  by  Bruner,  is  in  the 
vidence  of  Bruner,  which  corresponds  with  his  answef.  By 
his,  Forepaugh  had  no  power  to  sell  or  lease^  oi"  vary 
he  terms  of  a  sale  or  lease,  except  upon  first  repoi*ting  the 
proposition  to  him,  and  obtaining  his  assent;  the  lease  which 
was  signed,  was  signed  in  that  manner.  There  is  no  proof 
in  the  case,  that  the  defendants,  in  any  way,  held  out  Fore- 
paugh as  their  general  agent,  or  did,  or  permitted  any  act 
which  could  deceive  oi*  mislead  the  complainants  as  to  his  " 
power. 

Making  a  contract  a«  agent,  at  a  fixed  price,  and  the  aj>- 
P^'oval  of  such  contract  by  the  defendants,  does  not  hold 
^^Qx  out  to  the  world  as  an  agent  to  sell  at  any  other  price, 
^^  to  vary  the  terms  of  sale.  It  is  every  day's  practice  for 
^^  owner  of  real  estate,  to  authorize  an  agent  to  sell  it  at  a 
^^tain  price,  a  given  part  in  cash  and  the  rest  on  credit. 
'^^  agent  cannot  bind  the  principal  to  a  sale  on  any  other 
^**ni8.  The  purchaser  must  ascertain,  at  bis  own  peril,  the 
^Wer  of  the  agent.  And  if  the  agent's  Contract  on  these 
-^'cns  is  approved,  and  adopted  by  the  principal,  the  pur- 
^^^jer  haa  no  right  to  infer  from  that  fact,  that  the  agent 
^^  power  to  alter  the  terms  of  the  contract. 

An  agent  with  restricted  power  to  sell  a  tract  of  land  at  a 
>^Ven  price,  has  no  power  to  bind  his  principal  by  any  re- 
^**^sentation  as  to  the  quantity  or  quality  of  the  land.  That 
[^  beyond  his  power;  or  else  by  representing  that  a  tract  of 
*^e  acres,  which  he  was  authorized  to  sell  for  $1000,  con- 
"^itied  ten,  he  could  bind  his  principal  to  convey  it  for  $500 
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on  the  principle  of  compensation.  False  representatioDs 
made  by  an  agent  at  the  bargain,  although  anauthorized  by 
his  principal,  may  release  the  purchaser  from  his  oontnct, 
on  the  ground  of  fraud  or  deception,  which  is  upon  another 
principle  of  equity;  but  they  cannot  bind  the  principal, if 
beyond  the  scope  of  the  authority  given. 

But  if  the  principal  himself,  had  made  the  representations 
as  to  the  extent  of  the  front,  alleged  in  this  case,  and  they 
had  been  by  parol  outside  of  the  contract,  the  contract  being 
in  writing,  they  would  not  authorize  the  court  to  decree 
specific  performance  with  compensation  for  the  deficiency. 
It  is  a  settled  principle  of  equity,  that  where  a  written  con- 
tract of  sale,  or  written  particulars  delivered  with  it  as  part  of 
it,  describe  the  land  as  of  certain  dimensions  or  contents,  aO(l 
they  in  any  way  fall  short,  the  purchaser  will  have  the  rig^^ 
to  call  for  a  conveyance  of  the  part  which  the  vendor  c***^ 
convey,  with  a  proper  deduction  as  compensation  for  the  <ie" 
ficiency.  Fiy  on  Spec.  Perf.,  §  299  and  791 ;  Hill  v.  Buckl^y^ 
17  Vel,  395  ;  King  v.  Wilson,  7  Beav.  124;  Waters  v.  TraM.'  i^: 
9  Johns.  R,  465 ;  Couse  V.  Boyles,  3  Greens  C,  R,  212. 

But  the  same  effect  is  not  given  to  parol  representatic^  '^* 
made  at  the  contract,  or  before  it.  And  this  distinction  * 
very  properly  made  upon  correct  principle.  The  statute  ^ 
frauds  woUld  V»e  of  little  aVail  in  such  cases,  if  alleged  pa-  >^<^ 
representations  should  be  incorporated  by  this  court  into  "t-^ 
written  contract,  and  performance  compelled  of  this  refornc*^^' 
contract.  Parol  evidence  ot  such  representations  is  recei*^*-*^ 
in  equity,  but  for  the  purpose  of  showing  such  actual  fra«-**^ 
or  such  misleading  of  the  defendant  by  the  mistake  of  t  b 
complainant,  as  would  make  it  inequititble  to  decree  speci  ^ 
performance,  when  that  is  sought  by  the  party  making  t^ 
misrepresentations.  But  parol  evidence  is  never  receiveil.  ^ 
lay  the  ground  for  compensation  for  deficiency.  This  is  '•^* 
uniform  and  established  doctrine  in  equity.  Winch  v.  ]f"^*J 
Chester,  1  Ves,  dr  B,  375  ;  liich  v.  Jackson,  4  Bro.  C,  C  53^  ^ 
llie  Marquis  Tovmshend  v.  Stangroomf  6  Ves.  328  ;  Mille  ^' 
Chetwood,  1  Greeris  C.  B.  207. 
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ther  of  these  two  grounds,  compensation  for  any  de- 
by  deduction  from  the  price  must  be  refused.  It 
therefore,  unnecessary  to  consider  the  weight  or  suf- 
of  the  evidence  as  to  the  alleged  representations  or 
3  of  Forepaugh. 

)  might  be  a  serious  question,  whether  the  notice  to 
igh  of  the  election  to  purchase,  would,  under  other 
lances,  be  sufficient.  But  the  expensive  buildings  and 
•ments  openly  and  notoriously  erected  on  the  premises 
complainants,  gives  them  a  claim  to  the  favorable 
-ation  of  the  court ;  and  as  the  counsel  for  the  defend- 
on  the  argument,  seemed  to  concede  the  right  of  the 
nants  to  a  conveyance  upon  paying  the  arrears  of 
d  the  purchase  money  with  interest,  let  there  be  a 
or  a  conveyance  to  the  complainants  on  these  terms, 
i  reasonable  time  to  be  fixed  in  the  decree.  The  costs 
uit  must  be  paid  by  the  complainants. 


BauMAOiM  vs.  Chew. 


i-hearing  may  be  ordered  at  any  time  before  the  decree  and  pro- 
ire  enrolled^,  blit  it  is  a  matter  of  discretion,  not  of  right. 

s-hearing  is  always  granted  when  the  Chancellor  sees  reason  to 
d  that  a  mistake  may  have  been  made  in  the  decision,  either  ia 
ct;  but  never,  when  the  introduction  of  new  evidence  is  necessary 
he  mistake. 


was  an  application  for  a  re-hearing  of  the  cause  on  it% 
it  having  been  decided  for  the  eomplainaut  upon  the 
aring. 

E,  :PrU)wle8,  (of  New  York,)  for  application* 

-B.  T.  Green,  contra. 

.  IV.  2f 


aaa  cases  in  chancery. 

Brnrnftgim  v.  Chew. 

The  Chancellor. 

As  long  as  the  decree  and  proceedings  are  not  enrG 
is^Sn  the  power  of  the  court  to  order  a  re-hearing 
granting  a  re-hearing  is  a  matter  of  discretion  in  th( 
it  is  never  a  matter  of  right.  It  was  so  held  by  Cha 
Green,  in  The  N.  J,  Zinc  Co,  v.  The  N,  J,  Franklin 
1  McCarter  311;  and  by  Chancellor  Kent,  in  2V 
Waters,  1  Johns.  C.  B.  48. 

In  England,  the  granting  a  re-hearing  is  much  a  m 
course  upon  a  certificate  signed  by  two  counsel, 
state,  it  has  never  been  a  matter  of  course ;  but  it  is 
granted  when  the  Chancellor  sees  reason  to  apprehei 
a  mistake  may  have  been  made  in  the  decision,  either 
or  fact.  In  this  case  there  is  no  error  suggested  as  i 
except  as  to  what,  in  fact,  was  the  law  of  New  York  a 
effect  of  the  judgment  in  the  courts  of  that  state. 

In  the  conclusion  from  the  facts  before  this  cour 
final  hearing,  there  is  no  reason  to  apprehend  that  th 
any  mistake  as  to  the  law  in  New  York.  What  tha 
mu«t,  in  this  state,  be  shown  as  matter  of  fact ;  but  i 
posed  to  show  by  new  evidence,  that  the  law  in  that 
different  from  what  appeared  to  this  court  on  the  ! 
This  will  require  the  introduction  of  new  evidence  \ 
not  permitted  on  a  re-hearing.  Only  such  evidena 
heard,  as  was  or  could  have  been  read  on  the  hearii 
that  evidence,  I  see  no  reason  to  apprehend  that  ai 
was  committed,  or  mistake  made  as  to  the  law  of  Ne 

The  certificates  offered  on  the  argument  of  this  ap] 
cannot  be  Uvken  into  consideration.  They  are  not  I 
dence  of  the  law  of  New  York )  and  if  they  were,  it  wo 
no  avail  to  grant  a  re-hearing,  if  they  or  some  new  < 
on  that  point  could  not  then  be  used. 

For  the  r^ftsous  stated  in  the  original  opinion^  I  f 
fied  that  I  ought  not  to  order  a  re-hearing  on  the  m 
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Petrice  vs.  Ashcroft  and  wife  and  others. 

1   Where  a  wife  is  made  a  party  defeodaat  with  her  hasband  to  a  bill 
{or  relief,  the  hatband  and  the  party  seeking  relief  are  both  incompetent 

witneiees. 

2.  To  take  a  ease  oat  of  the  statute  of  frauds,  on  the  ground  of  part  per- 
formance, the  agreement  must  be  clearly  and  definitely  proved. 


Thia  cause  was  heard  on  the  pleadings  and  proofs. 
Mr,  Weart,  for  complainant. 
Mr,  Ransom^  for  defendants* 

The  Chancellor. 

The  bill,  in  this  case,  asks  for  the  specific  performance  of 
&  contract  to  convey  lands.  It  states  that  the  defendant, 
Ashcroft,  and  his  wife,  agreed  to  convey  a  lot  of  land,  in 
Hudson  county,  to  the  complainant,  who  is  Ashcroft*s  son- 
in-law.  Ashcroft  and  his  wife,  in  their  answer,  explicitly 
^y  any  such  agreement,  but  state  that  the  agreement  was 
^give  complainant  consent  to  build  on  the  lots,  and  that  he 
might  occupy  them  as  long  as  he  lived,  if  he  would  pay  for 
the  building  himself,  and  pay  all  insurance,  premiums,  taxes, 
^  assessments.  Complainant  built  a  house  upon  the  lots, 
hw  called  on  Ashcroft  to  mortgage  the  property  for  part  of 
^e  money  to  pay  for  the  building ;  and  he  has  not  paid  all 
^  insurance  premiums,  or  the  assessments  on  the  lot. 
Ashcroft  sold  the  lands  to  the  defendant,  Buckler,  who  pur- 
^^Wd  for  the  defendant,  Hexamer,  to  whom  the  property 
*••  conveyed  by  him,  between  the  times  of  filing  the  bill 
^^i  answer. 

The  wife  of  Ashcroft  being  a  party  to  the  bill,  against 
^hom  relief  is  sought,  is  an  incompetent  witness  for  her 
"usband.  This  clearly  makes  both  Petrick  and  Ashcroft  also 
Incompetent  witnesses;  and  the  depositions  of  both,  being 
Objected  to,  must  be  rejected  as  evidence.    Then,  as  the  case 
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Stands,  the  contract  on  which  the  relief  is  song 
denied  by  the  responsive  answer  of  Ashcrofb  and 
who  are  both  alleged  to  have  made  it,  most  be  prov 
teeiimony  of  two  witnesses,  or  evidence  equal  to  th 

There  is  no  proof  of  a  contract  by  any  witness 
fesses  to  have  heard  it,  or  to  have  been  present  at  th 
of  it.  The  only  evidence  is  that  of  Conrad  Woer 
built  the  house  for  Petrick.  He  says  that  at  the 
agreed  with  Petrick  to  build  the  house,  Ashcroft 
the  witness,  in  Petrick 's  presence,  that  he  would  giv 
that  lot,  if  he  would  put  that  house  on  it.  This  c 
was  made  in  answer  to  a  questfon  put  by  the  wit 
desired  to  know  the  state  of  the  title  before  he 
house  upon  it.  Ashcroft  also  told  this  witness  whe 
building  the  house,  at  a  time  when  Petrick  was  no 
that  he  would  give  Petrick  a  deed,  as  soon  as  the  1; 
finished. 

On  the  question  as  between  the  agreement  stal 
bill  and  that  set  up  in  the  answer,  this  testimony  ^ 
be  very  decisive,  were  it  sufficient ;  it  is  almost  as  ( 
with  the  statement  in  the  answer,  as  with  the  coi 
forth  in  the  bill.  But  it  is  insufficient.  The  law 
clearly,  more  than  one  witness  in  a  case  like  this, 
versa tion  testified  to  by  Kullman  in  the  lager  be< 
where  Ashcroft  was  badgered  by  Petrick  s  fellow- 
to  make  further  advances  for  his  worthy  son-in-la' 
be  tortured  into  an  admission  that  he  had  agreed 
the  lot  to  him  in  fee,  or  anything  more  than  tha 
given  him  the  right  to  build  on  this  lot. 

To  take  a  case  out  of  the  wholesome  provisioi 
statute  of  frauds,  on  the  ground  of  part  perform 
agreement  must  be  clearly  and  definitely  proved.  ' 
sought  by  specific  performance  must  be  denied. 

The  defendant,  Ashcroft,  in  his  answer,  consents  U. 
and  to  repay  to  the  complainant  any  excess  there  i 
the  amount  expended  by  him  for  building,  under  tl 
ment  admitted  by  the  answer,  above  the  amount 
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him  from  complainant  for  loans  and  advances.  It  is  equit- 
able and  jtist  that  he  should  so  account.  Let  it  be  referred 
to  a  master,  to  take  such  account  between  the  complainant 
andAshcroft.  The  bill  must  be  dismissed  as  against  the 
other  defendants. 


Gardner  and  others  vs.  Short  and  wife. 

1.  An  onexecnted  agreement  to  compromise  or  settle  a  debt  for  a  fixed 
ram,  it  no  defence  to  a  suit,  either  at  law  or  equity. 

2-  A  conveyance  of  lands  by  a  debtor  to  his  wife,  throngh  the  medium  of 
A  third  party,  withoat  consideration,  the  debtor  having  no  other  property 
to  meet  bis  obligations,  is  void  as  against  creditors.  As  between  the  debtor 
and  his  wife,  it  is  valid. 


ifr,  F.  Ogden,  for  complainants. 
^T.  8.  W.  Carey f  for  defendants. 

The  Chancellor. 

The  complainants  commenced    a  suit   in  the  Supreme 

wart  against  the  defendant,  John  Short,  on  the  I4th  day  of 

M^rch,  1867.     He  owned  two  lots  in  Hudson  county,  con- 

^*^jed  to  him  in  1860,  and  the  debt  due  from  him  to  the 

^iDpiainants,  was  for  building  materials  used  in  erecting 

nooses  on  these  lots.     On  the  day  after  issuing  the  sum- 

^^  two  deeds  for  these  lots,  both  dated  on  the  fifth  of  the 

P^^ceding  month,  were  left  for  record  at  the  office  of  the 

^*ounty  clerk.     The  one  was  from  Short  and  wife  to  Thomfts 

^■orrigan,  the  other  from  Corrigan  to  the  defendant,  Emily, 

^ife  of  Short.    The  consideration  in  both  was  $1400.    Afwr 

J^'lgment  obtained  at  law,  and  execution  returned  no  goods 

^^  lands,  complainants  filed  their  bill,  alleging  that  these 

^Ufeyances  were  without  consideration,  and  intended   to 

^Wraud  creditors,  and  praying  that  they  may  be  declared 
void. 

2f* 
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The  defendants,  Short  and  wife,  by  their  answer,  den  7 
that  these  deeds  were  intended  to  defraud  creditors,  bat  do 
not  allege  that  any  consideration  was  paid ;  they  omit  t«o 
answer  that  part  of  the  bill.     They  set  up  that  the  judgmerst 
was  for  more  than  was  due,  and  that  complainants  agreed  t^ 
accept  a  mortgage  for  the  amount  really  due,  which  w^^ 
agreed  upon  between  them.     They  allege  that  the  mortgagee 
was  tendered  to  their  solicitor,  but  that  complainants  refus^^ 
to  accept  it. 

An  unexecuted  agreement  to  compromise,  or  settle  for     a 
fixed  sum,  is  no  defence  to  a  suit,  either  at  law  or  equity. 

There  is  no  proof  oflered,  that  any  consideration  was  pa.^  :id 
by,  or  to  Corrigan,  at  the  execution  of  the  deeds  for  lh( 
lots.     As  the  case  stands,  it  appears  that  Short,  when  call- 
upon  by  the  complainants  to  pay  his  debt  to  them,  resort- 
to  the  clumsy  device  of  conveying  his  property  to  his  wi 
through  the  medium  of  Corrigan,  without  the  pretence 
any  kind  of  consideration. 

Such  a  transaction  is  clearly  void,  as  against  creditors.  T! 
deeds  must  be  set  aside,  and  the  property  sold,  either  bjr"^ 
master  in  this  court,  or  by  the  sherifi^,  under  the  judgmei 
to  satisfy  the  debt  due  to  the  complainants.  The  surplus, 
any,  must  go  to  the  wife.  As  between  Short  and  his  wife  t. 
deeds  are  valid. 


Test  vs.  Test. 

In  an  application  for  divorce  on  the  ground  of  desertion,  the  circaiu 
stances  of  the  desertion  must  appear. 


The  Chancellor. 

In  this  case  it  appears  that  the  parties  were  married  i 
January,  1865,  lived  together  about  three  weeks,  and  sinc^ 
that  time  have  lived  apart.  There  is  no  evidence  ths»- 
defendant  deserted  the  petitioner  any  more  than  that  sh- 
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*ted  him ;  I  think  not  so  much.  They  were  boarding  at 
lather's.  After  some  disagreement,  she  went  away  on  a 
to  her  uncle,  leaving  him  at  her  father's.  She  never 
I  back  while  he  remained  there ;  after  he  left  her  father's, 
iame  back.  The  circumstances  under  which  they  sepa- 
l  do  not  appear. 

le  decree  for  divorce  must  be  denied,  and  the  petition 
issed. 


Camden  and  Amboy  Railroad  Company  vs.  Stewart. 

In  thiff  state,  exceptions  may  be  filed  to  a  bill  for  impertinence  or 
al. 

Where  the  defendant  is  in  laches  in  not  procuring  the  master's  report, 
roper  remedy  is  by  an  order  that  he  procure  the  report  in  a  time 
I,  or  that  the  exceptions  be  dismissed. 

The  rule  to  file  exceptions  and  refer  them  to  a  master,  is  for  the  relief 
'  court.    They  may  be  heard  directly  by  the  Chancellor,  at  his  option. 

A.11  matters  not  material  to  the  suit,  or  if  material,  which  are  not  in 
or  which,  if  both  material  and  in  is.sue,  are  set  forth  with  great  and 
:esi)ary  prolixity,  constitute  impertinence. 

The  English  practice  in  regard  to  impertinence  in  pleadings,  stated. 

^  bill  in  chancery,  like  a  declaration  at  law,  shou.d  confine  its  state- 
\  to  such  facts  as  are  proper  to  show  that  the  complain  int  is  entitled 
ief,  and  which,  if  proved,  will  entitle  him  to  relief;  and  should  not 
it  the  evidence,  whether  oral  or  written,  by  which  the  facts  are  to  be 
d. 

The  modern  English  rule  is  different,  and  requires  all  admissions  or 
isions  of  the  defendant,  relied  on  as  evidence,  to  be  set  forth  in  the 
and  if  they  are  not,  excludes  the  complainant  from  offering  them  in 
Qce.     Whether  this  rule  applies  to  the  courts  of  this  state,  not  decided. 

Recitals  from  a  bill  filed  by  the  defendant  in  another  suit,  which 
.  involve  contradictions  impairing  his  credibility  as  a  witness,  and 
I,  if  admitted  by  the  answer,  would  have  no  tendency  to  establish  the 
lainant's  claim  to  the  relief  sought  in  hiH  bill,  are  impertinent.  So, 
ire  recitals  of  deed-t  at  length,  in  haec  verba,  unless  necessary  for  some 
A  purpose  appearing  on  the  face  of  the  pleadings. 

li  deposition  taken  in  another  suit  between  the  same  parties,  and  an- 
I  to  the  bill  by  way  of  schedule,  is  incompetent,  and  therefore  imper- 
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tinent,  when  it  is  not  shown  by  competent  evidence,  that  there  was  ans^^ 
pending  in  which  it  was  taken,  and  no  certified  or  sworn  copy  of  theori^^' 
nal  is  prodnced. 

10   To  entitle  a  defendant  to  the  advantage  of  his  answer  under  oat.  "^^ 
under  the  act  of  March  6th,  1867.  (Nix.  Dig.  119.  { 106,^  the  answer  mi^_^^ 
have  been  in  a  suit  pending  at  the  time  of  the  passage  of  the  act,  and     ^^ 
reference  to  the  same  claim. 


This  matter  came  up  on  a  motion  to  overrule  exceptio 
to  the  bill,  which  had  been  referred  to  a  master.     The  app 
cation  was  made  on  two  grounds :  first,  that  exceptions  coq 
not  be  taken  to  a  tnU  for  impertinence,  but  the  proper  p 
tice  was  to  apply  to  the  court  to  strike  out  the  impertine 
matter;   secondly,  that  the  defendant  had  been  guilty 
laches  in  not  procuring  the  master's  report,  the  refere 
having  been  made  more  than  six  months  ago. 

Mr.  J,  P.  Stockton,  in  support  of  the  motion. 

Mr,  P.  D,  Vroom  and  Mr,  J,  Wilson,  contra. 

The  Chancellor. 

The  former  practice  of  the  English  Court  of  Chancery 
not  to  file  exceptions  to  a  bill  for  impertinence,  but  to  ap| 
to  the  court  to  strike  out  the  impertinent  parts.     But 
practice  has  been  changed  in  this  state,  by  express  rule  ^^^^ 
the  subject.     The  68th  rule,  which  has  been  adopted  fo^ 
many  years,  includes  bills  in  the  term  pleadings,  and  if  ther^ 
was  any  doubt  as  to  that,  the  86th  rule  expressly  naniefl^ 
hills.     The  Court  of  Chancery  in  New  York  while  in  exist- 
ence there,  and  the  Supreme  Court  of  the  United  States,  by 
the  rules  in  equity  for  the  circuits,  advisedly  made  the  same 
change;  and  it  must  be  held   that  in  this  state  exceptions 
may  be  tiled  to  a  bill  for  impertinence  or  scandal. 

The  defendant  is  in  laches  in  not  procuring  the  master's 
report ;  but  the  proper  remedy  is  by  an  order  that  he  procure 
the  report  in  a  time  stated,  or  that  the  exceptions  be  dis- 
missed. Let  an  order  be  made  that  the  masters  report  be 
filed  in  twenty  days,  or  the  exceptions  be  dismissed.    But 
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role  to  file  exceptions  and  refer  them  to  a  master,  is  for 
relief  of  the  court,  and  they  may  be  heard  at  his  option 
3tly  by  the  Chancellor.  And  in  this  case,  if  the  parties  so 
e,  the  exceptions  may  be  argued  on  the  next  rule  day. 

le  exceptions,  by  agreement,  were  accordingly  argued 
re  the  Chancellor  upon  their  merits. 

r.  P.  D.  Vroom  and  Mr.  J,  Wilson,  for  exceptant. 

V.  /.  P.  Stockton  and  Mr,  E.  T,  Green,  for  complainants, 
ra, 

IE  Chancellor. 

iie  exceptions  to  the  bill  in  this  case  are  five,  and  are  set 
in  full  and  with  precision. 

be  bill  was  for  the  specific  performance  of  a  contract 
;ed  to  have  been  made  by  the  defendant,  to  convey  a 
i  of  land  of  nine  acres,  and  to  grant  a  right  of  way  in 
t  of  his  lands  for  the  railroad  of  the  complainants.  The 
ract  was  contained  in  a  receipt  for  the  consideration, 
d  September  15th,  1832,  annexed  to  a  bill  for  the  price, 
:h  was  for  "  nine  acres  as  per  deed,"  and  contained  no 
r  description  of  the  land. 

Y  the  settled  practice,  exceptions  will  lie  for  impertinence 
bill,  answer,  or  other  pleading,  and  in  interrogatories, 
isitions,  or  affidavits  in  any  suit. 

n  matters  not  material  to  the  suit,  or  if  material,  which 
30t  in  issue,  or  which,  if  both  material  and  in  issue,  are 
brth  with  great  and  unnecessary  prolixity,  constitute 
^rtinence. 

5r  more  than  a  century  the  Court  of  Chancery  in  this 
!,  by  its  rules  and  decisions,  following  the  example  of  the 
iish  courts  of  equity,  have  endeavored  to  suppress  the 
e  of  stuffing  bills  and  other  pleadings  and  proceedings, 
matters  immaterial  to  the  controversy,  and  that  cannot 
in  the  relief  sought,  and  with  deeds,  records,  and  other 
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documenta  8et  forth  at  length,  when  a  statement  of  the  effect 
only  is  material.  A  colonial  ordinance,  by  Governor  Mont- 
gomery, in  1730,  is  very  explicit  and  minute  on  this  subject. 
This  setting  out  documents  in  full  is  expressly  prohibited  by 
the  2d  rule  of  this  court,  except  in  the  rare  cases,  if  any 
exist,  in  which  the  verbatim  recital  is  necessary  for  the  object 
in  view.     And  great  prolixity  is  of  itself,  impertinence. 

By  a  late  statute  in  England,  and  the  orders  in  chancery 
upon  the  subject,  mere  impertinence  cannot  be  excepted  to 
or  corrected  in  the  progress  of  a  suit,  but  the  court  must 
direct  at  the  decree,  that  all  costs  occasioned  by  it  shall  be 
paid  by  the  party  in  fault. 

Before  this  change,  it  was  the  practice  to  except  to  plead- 
ings, interrogatories,  depositions,  affidavits,  and  schedules, 
and  to  strike  out  the  unnecessary  and  irrelevant  matter,  at 
the  cost  of  the  party  in  fault,  or  in  some  cases  at  the  cost  oi 
the  oflFending  solicitor ;  and  the  courts  have  intimated  \h»-^ 
an  examiner  might  be  ma<le  to  pay  the  costs  occasioned  b^ 
taking  down  the  impertinent  answers  of  a  witness  to  inter  ^^ 
rogatories  put  by  the  examiner.     1  Da7h.  Ch,  Pr.  366,  360 <- 
Grealey's  Eq.  Ev.  214,  229,  230;  Gompertz  v.  Best,  1  7.(^ 
CoU,  Ex.  117  ;  Gude  v.  Mumford,  2  F.  ^  Coll.  Ex.  445 ;  SU)^^ 
rys  Eq.  PI,  §  48  4"  881  a  ;  1  Barh.  Ch.  Pr.  41  ^  602  ;  PoxodlC^ 
V.  Kane,  5  Paige  265. 

A  bill  in  chancery,  like  a  declaration  at  law,  should  con- 
fine its  statements  to  such  facts  as  are  proper  to  show  that 
the  complainant  is  entitled  to  relief,  and  which,  if  proved, 
will  entitle  him  to  relief,  and  should  not  set  out  the  evidence, 
whether  oral  or  written,  by  which  the  facts  are  to  be  proved. 
But  one  subject  of  relief  to  which  a  complainant  in  equity  is 
always  entitled,  and  which  he  generally  seeks,  is  a  discovery 
of  such  facts  material  to  his  relief,  as  are  within  the  knowl- 
edge of  the  defendant.  He  is,  therefore,  entitled  to  set  out 
such  collateral  facts  and  circumstances  as  would,  if  proved 
or  admitted,  support  his  case,  or  go  to  show  that  he  is 
entitled  to  relief,  for  the  very  purpose  of  requiring  an  answer 
u{K)n  oath.      Such  statements  would,  without  doubt,  be  im- 
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-rtinent  in  a  bill  which  requires  an  answer  without  oath, 
id  has  DO  interrogatories  anuexed  relating  to  them,  as  they 
*e  only  pertinent  for  the  purpose  of  discovery. 
The  English  courts  have,  of  late  years,  established  a  new 
lie  on  this  subject,  by  which  they  not  only  make  the  state- 
ent  in  a  bill,  of  all  sulmissions  or  confessions  of  the  defend- 
it,  relied  on  as  evidence,  pertinent  and  proper  to  be  set  forth 

the  bill,  but  require  that  they  shall  be  set  forth ;  and  if 
>ty  exclude  the  complainant  from  offering  them  in  evidence. 
\OTy'8  Eq.  PL,  §  266  a  ^  n. 

It  is  not  necessary  to  determine  whether  the  courts  of 
lis  state  are  governed  by  this  rulej  Which  was  adopted  for 
sasons  that  do  not  exist  here.  The  matters  excepted  to  are 
ot  admissions  or  confessions  of  the  defendant,  which,  if 
roved,  would  in  any  degree  support  the  case  of  the  com- 
lainant. 

The  first  exception  is,  to  the  recital  of  the  allegations  in  a 
ill  in  equity,  filed  by  him  in  the  Circuit  Court  of  the  United 
Itates,  against  the  complainants,  and  to  a  verbatim  extract 
rom  his  evidence  in  another  suit  pending  between  the  same 
tarties  in  that  court.  These  recitals  may  involve  the 
efendant  in  contradictions,  which  might  impair  his  credi- 
ility  as  a  witness,  but  neither  of  them,  if  admitted  by  the 
nswer  as  set  out,  would  have  any  tendency  to  establish  the 
[aim  of  the  complainants  to  the  relief  sought  in  their  bill, 
'he  first  exception  must,  therefore,  be  sustained. 

The  second  exception  is,  to  so  tnuch  of  the  bill  as  alleges 
hat  the  matters  in  the  recitals,  excepted  to  in  the  first  ex- 
eption,  are  untrue.  This  exception  must  be  sustained  if 
be  first  is. 

The  third  exception  is,  to  so  much  of  the  bill  as  sets  forth 
kt  length  in  haec  verba  two  deeds,  as  to  which,  it  is  alleged 
;hat  the  defendant  contends,  that  he  delivered  one  in  1832, 
tind  tendered  the  other  in  1856.  This  must  be  held  to  be 
impertinence,  on  account  of  the  prolixity,  which  is  imperti- 
nence. Such  recital  is  expressly  prohibited  by  the  rules  of 
this  court,  which  makes  it  impertinent.  It  was  not  necessary. 


348  CASES  IN  CHANCERY. 

Th«  Camden  and  Amboy  Railroad  Company  v,  Stewart 

for  any  purpose  that  appears  on  the  pleadings,  to  set  om^^ 
these  deeds  at  length,  or  to  set  out  any  part  of  them;  arx  i 
the  court  must  not  refrain  from  deciding  this  question  u] 
the  only  inference  to  be  drawn  from  the  pleadings,  becaui 
it  is  suggested  that  these  deeds  have  an  importance  acrmd 
significance  from  some  reason  which  counsel  does  not  thitzB^k 
it  prudence  to  disclose,  and  which  does  not  manifest  itself  ^do 
the  court.      It  is  plainly  averred  in  the  bill,  outside  of  th&se 
recitals,  that  no  such  deed  as  that  which  the  complainant  ts 
contend  they  were  entitled  to,  has  been  tendered  or  accepte<3; 
and  if  a  more  distinct  and  clear  averment  had  been  necessairj, 
it  might  and  should  have  been  made  succinctly,  without 
reciting  the  deeds  at  length.      It  was  proper  and  necessa^jy 
either  to  aver  that  the  defendant  had  not  delivered  or  ten- 
dered  any   deed,   or,  if  the  fact  was  so,  that  he  had  miaot 
delivered  any,  except  deeds  containing  the  objectionable  con- 
ditions or  covenants  complained  of.      It  was  also  proper,     as 
the  bill  and  receipt,  which  constitute  the  contract  to  convey* 
contain  no  description  of  the  nine  acre  tract,   except     ^J 
reference  to  a  deed,  to  aver  that  the  deed  exhibited  at  l^l>* 
giving  of  that  receipt,  and  to  which  it  refers,  containecJ  * 
description  of  that  tract,  and,  perhaps,  to  set   forth  tt»*^ 
description.      But  for  no  purpose  was  it  necessary  or  prop^' 
to  set  out  the  deed  in  full. 

The  fourth  exception  is  to  the  words  "  without  oath,  exo^P* 
as  to  the  interrogatories  hereto  annexed,"  in  the  prayer  f^^ 
answer.  The  act  of  March  6th,  1867,  {Nix.  Dig.  119,  §  lO^r) 
provides  that  a  complainant  may  pray  that  the  defend^*'^* 
answer  without  oath,  and  that  in  such  case  the  answer  st^**^ 
not  be  evidence,  but  declares  that  it  shall  not  aflFect  any  s^*^ 
then  pending,  or  lo  be  brought  on  a  claim  upon  which  a  &«^^^^ 
in  equity  was  then  pending.  The  defendant  claims  thatr  ^f 
is  entitled  to  the  advantage  of  his  answer  under  oath,  as  ^^V 
dence,  on  the  ground  that,  at  the  passage  of  that  act,  a  fi**^*^ 
was  pending  in  this  court  upon  the  claim  on  which  this  &^^ 
rests.  This  exception  must  fail,  unless  a  suit  was  then  p^*^^' 
ing  on  this  claim.     There  was  at  that  time  a  suit  pending    ^^ 
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is  court  OQ  a  bill  filed  by  the  complaiDants,  against  the 
(fendant,  on  the  17th  day  of  Febraary,  1864,  entitled  a 
<X8-bill.  The  defendant  rests  this  exception  on  that  suit, 
id  by  assent  of  parties  the  bill  has  been  submitted  for  the 
^termination  of  this  question. 

Upon  a  careful  examination  of  that  bill,  I  cannot  find  that 

vas  at  all  upon  the  claim  on  which  this  suit  is  based.  It 
%d  nothing  in  it  relating  to  the  nine  acre  tract.  It  sought 
>  enjoin  an  ejectment  for  the  land  over  which  the  railroad 
IDS,  on  the  ground  that  the  extent  of  easement,  which  was 
te  only  matter  in  dispute,  could  not  be  tried  or  settled  at 
w.  But  it  nowhere  alleged  a  contract  to  convey  or  grant 
e  easement,  or  sought  arty  relief  upon  it  And  any  answer 
iiich  the  defendant  could  have  made  in  that  suit,  relating 

the  contract  to  con vey>  on  which  alone  this  suit  is  brought, 
:>uld  not  have  been  responsive  to  the  bill,  and  could  not 
Lve  been  of  any  avail  to  him.  ^The  object  of  the  restric- 
3n  in  this  act  was  to  prevent  a  ^mplainaut  from  depriving 
le  defendant  of  the  benefit  of  an  answer  under  oath  in  a 
nt  then  pending>  an  end  which  oould  have  been  acoompli«hed 
y  withdrawing  the  suit,  and  commencing  another,  but  for 
^e  last  clause  in  this  limitation.  And  the  true  lest  of  its 
Pplication  is,  whether  an  answer  to  the  suit  then  pending 
^Qid  be  of  any  avail  to  him,  if  made  in  this,  The  fourth 
^ception  must  be  overruled. 

The  fifth  exception  is  to  a  schedule  annexed  to  one  of  the 
^davits  to  the  bill.     This  sdiedule  cx)ntHiiis  the  deposition 

E.  A.  Stevens>  in  a  suit  in  the  Circuit  Court  of  the  United 
"^tes,  in  which  he  was  examined  as  a  witness.     The  object 

^his  affidavit  was  to  procure  an  injunction.     It  will  not 

necessary  to  determine  the  question  on  which  courts  and 
^JBts  have  differed,  whether  a  deposition  taken,  or  evidence 
^^n  in  another  suit  between  the  same  parties,  can  be  ad- 
^ted  because  the  witness  is  out  of  the  state;  or  whether 
^Vi  secondary  evidence  can  be  offered  only  when  the  witness 
^«ad.  There  are  other  reasons,  free  from  doubt,  why  the 
Position  is  incompetont,  and  therefore  impertinent.  First, 
\^0L.  IV.  2o 
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it  is  not  showQ  by  any  competent  evidence,  that  there  was 
a  suit  pending  in  which  it  was  taken.  Secondly,  it  appean 
that  the  evidence  was  taken  down  and  subscribed  in  the  form 
of  a  deposition  ;  in  sUch  case  a  certified  or  sworn  copy  of  tlie 
original  is  the  best  and  only  evidence.  The  schedule  is  im- 
pertinent, and  must  be  struck  out. 

The  costs  occasioned  to  the  defendant  by  the  parts  of  the 
bill  and  schedule,  adjudged  to  be  impertinent,  must  be  paM 
by  the  complainants.  The  exceptions  having  been  sustained 
in  part,  and  overruled  in  part,  neither  party  can  have  costs 
from  the  other  upon  the  exceptions. 


Grigo  ve,  Landis. 


1.  An  assigoment  of  a  contract,  in  express  violation  of  its  positive  pr^' 
visions,  is  void,  and  the  party  claiming  through  such  assignment,  is  ^° 
titled  to  no  relief  in  equity. 

2.  In  equity,  time  is  often  regarded  as  not  of  the  essence  of  a  contra^' 
but  where  it  is  of  the  essence,  it  will  be  insisted  on  as  well  in  equity  ^  *^ 
law. 

3.  Time  is  of  the  essence  of  a  contract,  either  when  from  the  nature  c 
subject  matter  of  th'e  contract  it  is  material  that  it  should  be  performed  • 
the  time,  or  when  the  contract,  by  express  stipulations,  makes  it  of  ^*'* 
essence,  and  releases  the  other  party  upon  failure  to  comply  within  t«> 
time. 

4.  Where  a  contract  for  the  sale  of  land  provides  that  the  vendee  sb» 
make  certain  improvements  within  one  year,  and  that  if  not  made  witbio  ^ 
time  Hpecilied,  the  vendor  should  have  the  ri^ht  to  take  back  the  prop®^  ^ 
on  refunding  the  money  received,  time  is  of  the  essence  of  the  contract.  •** 
in  such  case,  the  suh.«<equent  performance  of  the  stipulations,  without  t  > 
ansent  of  the  vendor,  can  have  no  effect  upon  his  rights. 


This  is  a  bill  filed  for  specific  performance  of  an  agreef^^*^ 
for  the  sale  of  two  several  tracts  of  land,  covenanted  to  be  <^^ 
veyed  by  the  defendant  to  the  complainant.  The  defend^^ 
the  proprietor  of  lands  at  Vineland,  in  Cumberland  cou^^i 
by  two  several  instruments  in  writing,  each  called  by  1*^ 
'*  bond  of  agreement/^  acknowledging  the  payment  of  eel 
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moaey,  in  part  payment  of  the  consideration  money, 
0  convey  said  lands  respectively  by  warranty  deeds* 
nple,  when  the  purchase  money  should  be  paid,  and ' 
mprovement  stipulations  complied  with  ;  the  agree- 
roviding  that  in  default   of  complying   with   said* 
3ns,  within  the  time  specified,  the  said  Landis  should. 

right  to  take  back  the  lands,  by  paying  to  Grigg. 
mt  paid  on  the  purchase. 

failed  to  pay  the  money  by  instalments  within  the  • 
uired  by  the  agreements;  and  also  failed  to  perform  * 
•ovement  stipulations  within  the  time  required.  The' 
ment  stipulations  were,  in  substance,  to  erect  a* 
-house  on  the  property  sold,  to  plant  shade  trees, 

to  bring  into  cultivation  two  and  a  half  acres  of* 
hin  time  specified  in  the  agreement.     Landis  gave  a 
D  Grigg  that  he  confiscated  the  property  for  non- 
mce  of  the  covenants.     Grigg,  after  the  prescribed 
rformed  all  the  covenants,  tendered  the  residue  of. 
ideration  monev,  and  demanded  a  deed. 
;ause  was  argued  upon  bill,  answer,  replication,  and 

iirperUer,  (with  whom  was  Mr.  Brovming)  for  com- 


'• 


sions  for  re-entry  (or  forfeiture,)  and  other  stipula- 
the  kind,  are  considered  in  courts  of  equity  as  merely 
for  the  payments  to  be  made,  or  the  covenants  to 
Drmed.  Courts  lean  against  forfeitures.  2  Story's 
•.,  §  1315. 

is  not  generally  of  the  essence  of  the  contract,  unless 
bave  so  treated  it,  or  it  follows  from  the  nature  and 
tances  of  the  case.  2  Story's  Eq,  Jur.^  §  1323  ;  Harriff 
p,  8  Paige  425. 

a  mortgage  always  a  mortgage.  A  mortgage  cannot 
ement  be  made  irredeemable.  Courts  will  not  permit 
idor  to  see  vendee  make  improvements,   and  then, 
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because  of  a  failure  to  comply  with  his  covenants  in  respect 
of  time,  to  re-enter.  Equity,  in  such  case,  will  not  enforce  a 
forfeiture,  but  will  decree  a  conveyance.  Cbote  on  Mortg.f 
{Law  Lib.  ed,)  p.  11;  4  Kent  142;  2  Story's  Eq.  Jier.,  \ 
1019  ;  Yovie  V.  Bichards,  Saxt.  535  ;  Murphy  v.  Lockwooi, 
21  m,  611. 

Tender  of  precise  sum  unnecessary  in  order  to  enforce 
specific  performance,  there  being  an  averment  of  readiness 
to  pay.     Irvin  v.  Gregory,  13  €h(xy  215. 

Mr.  J.  T.  Nixon,  for  defendant. 

The  Chancellor. 

The  complainant  asks  for  the  specific  performance  of  ^ 
contract  under  seal,  to  convey  lands,  made  by  the  defendant 
with  A.  K.  Foster,  and  by  Foster  assigned  to  the  complain-  • 
ant.      The  contract  was  dated  September  1st,  1864.       I^ 
required  Foster  to  make  certain  improvements  within  ont 
year,  and  provided  that  if  the  improvements  were  not  m^^ 
within  the  time  specified,  Landis  should  have  the  right  to 
take  back  the  property,  on  refunding  the  money  received. 
It  provided  that  Foster  should  not  assign  the  contract  before 
the  improvement  stipulations  were  complied  with,  nor  ant^l 
all  instalments  fallen  due  were  paid.     Foster  did  not  falfi*^ 
the  improvement  stipulations   within   one  year,   the  tifl^^ 
specified,  nor  did  he  pay  the  instalments  of  the  purcba^® 
money  as  stipulated.     On  the  23d  of  October,  1865,  he   ^' 
signed  it  to  the  complainant,  with  the  improvement  stip^^^' 
tions  unfulfilled,  and  with  part  of  the  purchase  money  d^® 
and  unpaid.      Grigg,  after  this,  paid  the  unpaid  purcH^^ 
n^oney  to  Landis,  but  paid  it  as  the  agent  of  Foster,  Laic^dis 
having  no  notice  of  the  assignment ;  nor  does  it  appear  t;b* 
he  knew  that  the  improvements  had  not  been  made  wi*'*^^'^ 
the  year. 

Landis  insists  that  he  has  the  right  to  ret^ij^.tbe  prop^^^^' 
upon  paying  back  the  purchase  money,  and  oQers  to  ff^^ 
and  he  tendered  it  to  Foster  before  suit  brought.    Ha   ^^ 
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iiaists  that  the  aasignmeat  to  the  complainaat  is  void  by  the 
xpress  provision  of  the  contract,  and  that  he  ia  not  entitled 
o  call  for  a  conveyance. 

Any  person  in  selling  his  property,  or  making  a  contract 
'or  the  sale,  has  the  right  to  make  such  agreements  and 
conditions  as  the  purchaser  will  assent  to,  provided  they 
ure  not  contrary  to  law,  or  the  policy  of  the  law.  It  is  not 
allowed  to  make  property  inalienable ;  it  is  contrary  to  the 
policy  of  the  law ;  but  it  is  permitted  to  restrain  alienation 
for  a  limited  time,  or  for  certain  specified  purposes,  or  on 
%rtain  conditions.  Choaes  in  action^  or  contracts,  are  not  at 
aw  alienable  at  all,  without  any  restriction  in  the  contract, 
['he  contract  in  this  case  is  only  alienable  in  equity.  Of 
onrse,  the  provision  making  it  inalienable  cannot  be  against 
aw,  or  the  policy  of  the  law.  And  there  is  nothing  inequit- 
able in  the  provision  that  until  all  arrears  are  paid  up,  and 
lII  stipulations  complied  with,  the  contract  shall  not  be 
«»8igned,  even  in  equity.  It  must  be  held,  therefore,  that 
the  assignment  made  in  express  violation  of  the  positive  pro- 
visiousof  the  contract,  is  void,  and  the  complainant  claiming 
through  snch  assignment,  is  entitled  to  no  relief  in  equity. 
There  is  no  evidence  whatever,  that  Landis  has  done  any 
thing  to  recognise  or  confirm  the  assignment.  Landis  has 
the  right  to  take  back  the  property,  upon  refunding  to  the 
purchaser  all  that  be  has  received  on  account  of  the  purchase* 

It  is  contended  by  the  complainant  that  in  this  contract 
time  ia  not  of  the  essence,  and  that  a  performance,  or  offer  to 
iH^rform,  after  the  time  has  expired,  is  in  equity  a  good  per- 
formance of  the  contract,  and  will  entitle  the  complainant  to 
relief. 

Time  is  often  regarded  in  equity  as  not  of  the  essenoe  of  a 
^^tract,  but  when  it  is  of  the  essence,  it  will  be  insisted  on 
^  equity  as  well  as  at  law.  And  it  is  of  the  eaat^noa  ot  a 
^^tract,  either  when,  from  the  nature  or  subject  iq^ttftr  of 
liS^contniCt,  it  is  material  that  it  should  be  perform^  ^t  thi> 
or  when  the  contract  by  express  atipuiationa^  mRJgpa  it. 
LMie  essence,  and  releases  the  other  party  upon  failure  to 

""■  20"*  ' 
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comply  within  the  time.  Fi*y  on  Spec.  Perf.  §711,  713; 
Benedict  v.  Jbynck,  1  Johns.  C.  R.  370 ;  Welis  ▼•  Smi&,  7 
Paige  22. 

In  this  case,  time  is  of  the  essence  of  the  contract  on  both 
grounds.     The  object  of  these  stipulations,  as  clearly  ex- 
pressed in  the  contract,  was  "to  secure  the  general  improve- 
ment of  the  settlement,  and  to  protect  the  same  against  Don- 
improving  people.''     It  was  very  material  to  Landis,  who 
was  interested  in  the  rapid  sale  of  lota  in  this  settlement, 
whether  any  lot  sold  should  be  built  upon,  cleared,  ani 
fenced,  and  cultivated  within  a  year,  or  whether  the  purchaser 
should  take  three  or  ten  years  to  erect  the  improvements; 
any  delay  would  injure  him,  and  affect  the  value  of  the  lots 
unsold.     If  fifty  lots  sold  in  any  year,  should,  in  compliance 
with  the  stipulations  contained  in  these  deeds,  be  built  upon 
and  improved  within  that  year,  it  would  greatly  fetcilitate 
the  sale  of  lots  the  next  year,  and  materially  enhance  the 
price   which   they   would   bring.      And   a  purchaser  who 
willfully  violates  an  express  agreement,  and  knows,  when 
violating  it,  that  he  thereby  seriously  injures  the  vendor,  i® 
not  entitled  to  ask  a  court  of  equity  for  protection  or  reUei» 
in  his  willful  and  deliberate  breach  of  good  faith. 

But  besides  the  fact  that  time  is  material  to  the  object  ^^ 
,  this  contract,  it  is  expressly  made  of  the  essence  of  it.  Tjl£ 
contract  specially  provides,  that  if  these  stipulations  are  jig^ 
performed  in  time,  the  vendor  may  retain  the  1 
paying  back  the  amount  received.  This  is  no  forfeiture,  h^ 
a  j'air  and  just  provision  on  equitable  terms,  for  terminatU^ 
the  contract. 

at  the  complainant  erected  a  building  after  the  contri^*^'^ 
became  void,  cannot  have  any  effect  upon  his  rights,  or  chani?** 
the  position  of  Landis.  Landis  in  no  way  encourag*d  ^^ 
assented  to  it;  he  does  not  appear  to  have  known  of  '^' 
And  it  would  seem  to  have  been  done  in  bad  faith  by  ^^^\ 
complainant,  with  the  intention  of  stealing  away  Lan^i^^ 
reserved  right  of  putting  an  end  to  the  contract,  by  coveX"triy 
creating  an  equity  against  him. 
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The  opinions  of  the  some  of  the  witnesses,  that  the  course 
of  Landis  is  not  a  wise  one  for  the  prosperity  of  his  settle- 
ment, may  be  correct.  Bat  as  long  as  Mr.  Landis  elects  to 
manage  his  own  concerns,  according  to  his  own  judgment, 
this  court  cannot,  provided  he  violates  no  rule  of  law,  compel 
him  to  adopt  the  course  which  the  superior  wisdom  of  the 
witnesses  of  the  complainant  has  pointed  out  as  the  best  way 
to  succeed  with  his  enterprise. 

The  bill  must  be  dismissed,  with  costs. 


The  Trustees  of  the  Methodist  Episcopal  Church  at 
Hoboken  vs.  The  Mayor,  Ac,  of  Hoboken. 

Tile  act  of  April  7th,  1868,  aathorisiog  the  manicipal  anthorities  of  Hoho- 
'^^n  to  purchase  of  the  trustees  of  the  Methodist  Episcopal  chorch  the  fee  of 
^  ^''act  of  land,  which  had  heen  dedicated  as  a  public  square,  (but  which  the 
^I'Qstees  had  bought  and  erected  a  church  thereon,)  and  afterwards  to  con. 
^^I't  the  church  into  a  town  hall,  does  not  annul  the  dedication  and  destroy 
''le  easement  of  the  public;  the  authorities  may  never  purchase  the  fee. 


This  matter  was  argued  on  a  rule  to  show  cause  why  an 
^Junction  should  not  issue  against  the  defendants. 

Jifr.  Hansom,  in  support  of  the  rule. 

JUr.  Abbett,  contra. 

Ihe  Chancellor. 

In  1804,  John  Stevens,  who  then  owned  a  tract  of  land 
''"Vxich  is  now  the  city  of  Hoboken,  caused  it  to  be  laid  out  in 
*^ocks  and  lots,  with  streets  and  squares,  by  a  map  which  he 
*^^  in  the  clerks  ©ffice  of  the  county  of  Bergen,  in  which 
^^^oboken  at  that  time  was.  The  lots  in  the  tract,  or  a  large 
l^i*ojK)rtion  of  them,  were  afterwards  sold  by  reference  to  that 
^fip.  The  Hoboken  Land  and  Improvement  Company,  in 
^'hom  the  title  of  Stevens  was  vested  by  two  deeds,  dated  in 
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1846  and  1860,  reapecti^ely  aold  and  conveyed  to  the  com- 
plainants part  of  a  tract  on  said  map,  laid  oat  as  a  poUic 
square.  On  the  part  so  conveyed,  the  complainants  after- 
wards, at  great  expense,  erected  their  church. 

Some  years  after  this,  the  defendants,  in  the  year  1865, 
brought  an  action  of  ejectment  in  the  Supreme  Court,  to  r^ 
cover  possession  of  this  tract  conveyed  to  the  complainaots. 
and  of  the  church  erected  upon  it.     The  Supreme  Court  (l^ 
termined  that,  by  the  map  and  sales  of  the  property,  tbe 
block  of  which  this  tract  is  part  was  dedicated  to  the  public 
for  a  square;  that  the  conveyance  to  the  complainants  only 
conveyed  the  fee,  subject  to  the  easement  of  the  public;  a»^ 
that  the  defendants,  as  the  proper  municipal  corporatiou, 
were  entitled  to  recover  possession  of  the  tract  for  the  useot 
the  public,  whom  they  for  this  purpose  represent.  And  there- 
upon, judgment  was  given  in  that  court,  that  the  defendant^ 
should  recover  the  possession  against  the  complainants. 

The  defendants  afterwards  procured  the  passage  of  an  ^^ 
of  the  legislature,  approved  April  7th,  1868,  by  which  tb^y 
w^ere  authorized  to  purchase  ot  the  complainants,  the  fee  ^^ 
the  tract,  including  the  building,  at  a  price  not  exceedi  i^i? 
$10,000,  and  authorizing  them,  after  they  should  have  p*-*^' 
chased  the  fee  of  the  land  upon  which  the  church  stands,  ^^ 
convert  it  into  a  city  hall. 

The  defendants,  after  some  negotiation  with  the  compla  '  "' 
ants,  who  were  willing  to  accept  the  sum  which  the  dei'et^^' 
ants  were  authorized  to  pay,  broke  off  the  negotiation,  refo*^ 
to  make  the  purchase,  and  threatened  to  sue  out  a  writ  ^^ 
habere  facias  possessionem,  and  take  possessi  jn  of  both  la'**^ 
and  building,  without  paying  anything.  The  application  ^^ 
lor  an  injunction,  on  the  ground  that  the  only  right  wh^^" 
the  defendants  had  to  recover  at  law — which  was  the  dedi*-*^' 
tion  to  the  public — has  been  annulled  by  the  act  authori^^«? 
them  to  convert  it  into  a  city  hall.  . 

The  title  or  fee  of  the  land  is  in  the  complainants.     I^f^ 
title  is  subject  to  an  easement  which  belongs  to  the  publ*^^ 
which  is  tlie  right  to  have  it  kept  open  and  enjoyed 
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sqnare.  The  defendaata  have  no  estate  in  it ;  their 
ght  is  the  power  and  duty,  as  representatives  of  the 
to  see  to  it,  that  the  public  are  not  hindered  in  the 
lent  of  their  rights  there;  and  to  affect  this,  they 
laintain  ejectment  against  any  one  who  takes  posses- 
'  and  occupies  it  to  the  exclusion  of  the  public, 
legislature  may  have  the  right,  so  far  as  the  public  is 
ned,  to  annul  the  dedication,  and  yield  up  the  right 
public ;  but  they  have  no  power,  if  the  owners  of  the 
nding  lots  have  the  right  as  appurtenant  to  their  lots 
e  this  square  kept  open  as  a  public  square,  to  permit 
ipation  as  against  them  for  a  town  hall ;  nor  to  subject 
le  or  fee,  which  is  owned  by  the  complainants,  to  a 
Qt  easement  from  that  which  encumbered  it  when  they 
3d  title. 

le  act  of  1868  had  unconditionally  and  immediately 
ized  the  occupation  of  the  tract  for  a  city  hall,  it 
have  destroyed  the  easement  of  the  public,  and  with 
right  of  the  defendants  to  take  the  possession  for 
blic.  But  the  right  to  convert  it  into  a  town  hall  does 
se  until  after  they  shall  have  purchased  the  fee  from  the 
kinants.  The  defendants  may  never  do  this.  The  public 
s  unimpaired,  and  the  defendants  have  a  right  to  the 
sion  for  the  use  of  the  public. 

The  injunction  must  be  denied. 


Armstrong  vs.  Armstrong  and  wife. 

bare  a  deed  was  left  by  the  grantor  in  the  hands  of  a  lawyer,  with 
ni  to  have  it  recorded  at  the  grantor's  expense,  and  to  deliver  it  to 
bot  himself,  bnt.  contrary  to  such  direction,  it  was  delivered  to  the 
I.  it  was  ordered  to  be  set  aside. 

decree  cannot  be  made  as  to  any  who  are  not  parties  to  the  suit. 


Tied  on  bill,  answer,  replication,  and  proofs. 
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Mr.  Tit6worth,  for  complainant. 
Mr.  J.  Whitehead,  for  defendants. 

The  Chancellor. 

The  bill  is  filed  to  set  aside  five  several  deeds,  executed  by 
the  complainant,  Samuel  Armstrong,  sen.     One  was  made  U) 
the  defendant,  Elizabeth  R.  Armstrong,  wife  of  complainant's 
son,  Samuel  Armstrong,  jun.,  and  the  others  to  the  defend- 
ant, Samuel  Armstrong,  jun.,  and  Benjamin  L.  Coon,  as 
trustees  for  the  four  other  sons,  respectively.     It  is  alleged 
that  those  deeds  were  without  consideration,  and  were  not 
delivered  ;  that  they  were  drawn  by  William  P.  Miller,  an 
attorney-at-law,  at  the  request  and  expense  of  the  complain- 
ant, and  left  with  him  by  the  complainant,  with  directions 
not  to  deliver  them  to  any  one  but  himself. 

The  complaint  is  that  the  defendant,  Samuel  Armstrongt 
jun.,  by  falsely  representing  that  his  father  had  given  him  a-*^ 
order  for  the  delivery  of  the  deeds,  procured  Miller  to  deli^^^ 
them  to  him,  and  had  them  recorded. 

The  bill  charges  that  the  complainant  left  them  with  Mill^^' 
and  ordered  him  not  to  deliver  them  to  any  one  but  himBeli- 
The  answer  does  not  deny  this,  but  states  that  the  defendants 
know  nothing  concerning  it.  It  alleges  that  the  complaina'Dt 
afterwards  urged  the  defendant  to  go  and  get  the  deeds  fr^i^ 
Miller,  and  get  them  recorded. 

Miller  testifies  that  the  deeds  were  executed  in  his  pres- 
ence by  the  complainant ;  that  his  son,  Samuel  ArmstroDg* 
jun.,  was  present  part  of  the  time  when  they  were  being 
executed ;  that  con^plainant  went  with  him  to  the  como^*^' 
sioner,  and  there  acknowledged  the  ex;ecution ;  that  ^^^ 
complainant  left  the  deeds  with  him,  and  told  him  toh*^^ 
them  recorded,  and  paid  him  the  money  for  drawing  ^^ 
recording  them ;  that  he  called  at  the  office  a  few  bo«J^ 
afterwards,  or  the  next  morning,  and  told  him  not  to  deli^^ 
them  to  any  one  but  himself;  that  the  defendant  cal^^ 
several  times  for  them ;  the  first  time,  he  told  him  of  ^ 
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rections  of  his  father,  to  which  the  defendant  replied,  it  was 

right,  that  it  was  better  his  father  should  attend  to  his 
n  business.  The  defendant  afterwards  called,  and  said  his 
her  denied  having  given  the  instructions  mentioned  by 
Her,  and  had  directed  him  to  get  the  deeds.  At  one  of 
ise  subsequent  applications,  Miller  delivered  the  deeds  tg 
Qttuel  Armstrong,  jun.,  but  without  any  order  or  direction 
the  complainant,  so  far  as  appears  by  the  evidence. 
The  deeds  were  for  the  nominal  consideration  of  one  dollar 
jh,  and  no  consideration  was  paid  at  the  time.  The  object 
the  complainant  in  executing  them,  was  to  divide  his 
)perty  among  his  children.  It  was  a  voluntary  act  of  his 
D,  perhaps  by  the  influence  of  the  defendant,  or  by  a 
lish  alarm  as  to  a  claim  against  his  son  Henry.  The 
mention  of  the  deeds,  so  far  as  proceeded  in,  was  the  art 
the  complainant;  he  employed  the  scrivener,  paid  him, 
J  gave  him  directions.  The  complainant  executed  and 
:Dowledged  the  deeds,  and  then  left  them  in  the  hands  of 

own  lawyer  and  agent,  with  simple  directions  to  havo 
im  recorded  *at  his  expense.  He  did  no  act  by  way  of 
iivering  them  to  the  defendant  or  any  one  for  him,  nor 
a  anything  done  which,  either  at  law  or  in  equity,  placed 
3m  beyond  his  control.  Shortly  afterwards,  he  directed 
iller  not  to  deliver  them  to  any  one  but  himself. 
When  a  deed,  for  which  a  purchaser  has  paid,  is  left  with 
e  conveyancer  in  his  presence,  with  directions  to  send  it  to 

recorded,  the  whole  transaction  shows  that  this  direction 
intended  as  a  delivery  to  the  grantee,  and  it  will  be  held 
delivery.  But  here  was  no  consideration  paid,  not  even 
e  fees  for  recording.  And  the  fact  that  the  son,  when  he 
>plied  to  Miller  for  the  deeds,  did  not  claim  them  as  having 
*n  delivered  to  him,  but  acquiesced  in  and  submitted  to 
redirections  given  to  Miller,  and  afterwards  came  for  tiie 
^,  alleging  authority  and  directions  from  his  father, 
!^0W8  th»t  he  did  not  consider  them  as  delivered,  but  as  yet 
'ithin  the  control  of  his  father. 

As  to  the  deed  to  the  defendant,  Elizabeth  K.  Armstrong, 
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^liOy  with  her  husband,  are  made  parties,  and  are  before  the 
coart,  the  complainant  is  entitled  to  relief  as  prayed  for  in 
the  bill. 

The  cestuis  que  trusty  for  whose  benefit  the  other  deeds 
were  made,  and  who  alone  are  the  parties  really  interested, 
ai^  not  before  the  court ;  and  a  decree  as  to  them  cannot  be 
madB  until  they  are  made  parties.  Let  the  cause,  as  to  them, 
stand  over  until  they  are  made  parties ;  for  which  purpose, 
the  cause  will  stand  over  Until  the  next  term. 


Equity  i^ill  not  relieve  ^  party  against  his  own  neglect  or  defiialtifi 
performing  his  contract,  if  slich  relief  will  seriously  injure  the  other  party 


This  cause  came  on  for  argument  upon  demurrer  to  the 
complainant's  bill. 

Mr.  Boydj  ih  support  of  the  demurrer. 

Mr.  Ransom^  contra. 

The  Chancellor. 

The  bill  is  filed  for  the  purpose  of  having  a  contract,  mft-*^^ 
between  the  parties,  canceled  and  declared  void.  Theco** 
tract  was  dated  on  the  12th  day  of  May,  1868,  and  by  ^ 
Ruckman  agreed  to  convey  to  King  all  the  lands  which  *^ 
owned  within  certain  limits  specified,  and  all  lands  with  ^ 
those  limits  for  which  he  held  contracts  for  conveyance 
him  ;  stated  to  be  about  two  thousand  acres.  The  price 
be  paid  was  $275  per  acre;  of  which  $100  was  paid  attk^ 
execution  of  the  contract,  $19,900  were  to  be  paid  on  the  1  ^ 
day  of  June  then  next,  $80,000  in  cash  on  the  1st  day  of  Ju  ^ 
then  next,  on  the  delivery  of  the  deed ;  the  balance,  wi^ 
interest,  to  be  secured  by  mortgage,  and  to  be  payable  >• 
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A  yearly  payments.  Kiug  expressly  agreed  to  make 
irments.  On  the  28th  of  May,  King  applied  to  Ruck- 
give  him  fifteen  days'  farther  time  to  make  the 
.,  which  was  to  he  made  on  the  1st  day  of  June, 
n  declined  to  extend  the  time,  and  told  King  that 
d  require  it  on  the  day.  King  failed  to  make  pay- 
the  1st  of  June,  but  instead  of  it,  had  his  contract 
.  on  the  2d  of  June  in  the  clerk's  office  of  the  county 
n,  in  which  the  lands  lie,  so  as  to  prevent  Ruckman 
ing  to  any  one  else.  On  the  1st  of  July,  King  met 
n  in  a  car  on  the  railroad,  and  oflPered  him  $79,900, 
landed  a  deed  for  the  property,  which  Ruckman 
to  give.  Ruckman  alleges  that  by  reason  of  King's 
0  pay  the  sum  due  on  the  Ist  of  June,  he,  Ruckman, 
ble  to  make  the  payments  on  the  lands  Which  he  had 
0  purchase,  and  which  Were  included  in  the  contract 

emurrer  is  placed  on  the  broad  ground  that  time  is 
le  essence  of  a  contract  in  equity,  and  that  Ruckman 

to  convey  to  King,  although  King 'did  not  make  his 
^  at  the  time  agreed  to  by  the  contract ;  and,  there- 
re  is  no  equity  or  ground  for  relief  in  Ruckman 's 
>e  relieved  from  this  contract,  and  to  have  his  land 

from  the  cloud  on  its  title. 

:he  rule  in  equity,  that  in  general,  time  is  not  of  the 
of  a  contract  to  convey,  as  in  most  cases  the  delay  is 
injury,  and  can  be  compensated  for  by  interest,  or 
je.  But  it  may  be  made  of  the  essence  of  the  con- 
ther  by  its  being  so  stated  in  the  contract  itself,  or 
lircumstances  attending  the  contract.  There  is  no 
rule  that  time  is  not  of  the  essence  of  a  contract ; 
(e  depends  upon  its  own  circumstances.  In  England 
generally  not  of  the  essence  of  a  contract,  but  in  this 

it  more  frequently,  if  not  generally,  is  of  the  essence, 
laes,  courts  of  equity  will  see  to  it  that  one  party 
t  be  relieved  against  his  own  neglect  &r  default  in 
ing  his  contract,  if  such  relief  will  seriously  injure 
IV.  2h 
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the  Other  party.  In  thia  case,  the  bill  allies  that  by  King's 
defaalt,  Rackman  was  anable  to  make  the  fNiyments  neoes- 
sary  to  pt*ocure  the  title  to  the  lands  to  be  conyeyed  to  him, 
and  by  him  to  King.  By  the  very  structure  of  the  cootract 
it  would  seem  to  be  intended  to  provide  for  such  ao  emer- 
gency. This  would  make  time  of  the  essence  of  thecoDtract, 
and  sustain  the  complainant's  bill. 

The  conduct  of  the  defendant,  as  set  forth  in  the  biU,  is  an 
attempt  to  abuse  the  doctrine  of  this  court,  which  does  not 
regard  time  as  the  essence  of  a  contract  where  the  opposite 
jiarty  is  not  materially  injured  by  the  delay,  and  would aeem 
to  be  a  very  inequitable  abdse  of  the  registry  law.    Hefaib 
to  perform  his  own  engagement)  by  which  the  complainant 
is  rendered  unable  to  lultill  the  contract  on  his  part,  and  is 
left  without  means  of  meeting  his  engagements  with  others, 
and  then  in  quick  haste,  on  the  next  day  places  his  contraci 
on  record,  so  that  the  complainant  can  neither  sell  nor  mort- 
gage his  land  to  raise  the  money  for  which  he  may  be  liabl^i 
and  is  left  without  means  by  the  fault  of  the  defendant 

The  facts  when  shown  by  proof  on  part  of  the  defendar^- 
may  show  a  different  case^  but  as  presented  by  the  bi  - 
which  only  is  before  the  court  on  this  argument,  they  a 
suiBcient  to  entitle  the  complainant  to  relief. 

The  demurrer  must  be  overruled. 


Eaton  vs.  Jenkins  attd  others^ 

1.  Where  the  ahswer  Ib  directly  responsive  to  the  bill  opoti   inatte^ 
of  fact,  upon  which  the  whole  equity  of  the  bill  detvends,  and  which  i^ 
within  the  personal  knowledge  of  the  defendant,  the  iojanction  will 
'iissolved. 

2.  The  truth  of  responsive  allegations  in  an  answer,  cannot  be  tried  W 
the  court  upon  counter  affidavits  and  affidavits  in  rebuttal,  on  a  motion 
4ii!<Holve  an  injunction. 

This  was  an  application  to  dissolve  an  injunction  grants 
to  restrain  the  defendants,  who  were  commissioners  nod^ 
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aI  acts  of  the  legislature,  to  improve  the  streets  in 
gtoo,  from  selling  the  complainant's  lands  for  an  assess- 
.  The  assessment  was  made  for  a  plank  sidewalk  laid 
»nt  of  the  complainant  8  lands.  The  complainant  contends 
the  strip  on  which  the  sidewalk  was  laid,  was  not  part 
e  public  highway,  but  his  own  private  property. 

r.  John  Whitehead^  in  support  of  the  motion. 

r.  T.  Runyorhy  contra. 

IE  Chancellor. 

le  complainant  in  his  bill  alleges,  that  the  land  upon 
h  the  defendants  constructed  the  sidewalk,  was  his  own 
ite  property,  in  or  over  which  the  public  had  no  right 
aim  whatever.  He  alleges  that  his  father  and  he  had  sue- 
vely  owned  the  land  for  thirty-five  years  continuously 
before  the  laying  of  said  sidewalk,  and  avers,  ''  that 
ler  his  father  nor  he  ever  dedicated  to  the  public  the 
covered  by  the  said  pavement,  or  any  part  thereof." 
)  thisJbill  the  defendants  answer,  ''  that  for  sixty  years 
)ublic  have  used  said  land  as  a  public  road  or  highway, 
out  any  let,  molestation,  or  disturbance  of  the  owners  of 
premises,  and  that  said  complainant  and  his  father,  for 
)  than  thirty-eight  years  last  past,  have  acquiesced  in 
use  by  the  public  without  any  restraint  or  objection 
them,  or  either  of  them ;"  "  and  that  by  such  acqui- 
ice  by  the  complainant  and  his  father,  said  complainant 
ictually  dedicated  said  sidewalk  to  the  public." 
aac  0.  Wade,  one  of  the  defendants,  who  swears  to  the 
b  of  the  answer,  says  in  his  affidavit  annexed  to  it,  that 
:new  these  facts  of  his  own  personal  knowledge,  and  this 
I  of  the  answer  being  directly  responsive  to  the  bill  upon 
latter  of  fact  on  which  the  whole  equity  of  the  bill  de- 
ck, must  be  taken  as  true,  and  the  iujuoation  must  be 
iolved. 

^  great  number  of  affidavits -are  produce<l  by  the  complain- 
i  apoD  this  matter  of  dedication.    But  by  the  forty-third 


i 
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rule,  no  affidavits  can  be  read  on  part  of  the  complainant  on 
this  application,  except  in  reply  to  new  matter  set  ap  in  the 
answer.  This  is  not  new  matter ;  and  although  there  may 
be  other  matters  set  up  in  the  answer  that  are  new,  that  will 
not  entitle  the  complainant  to  read  any  affidavits  io  reply  to 
this,  which  is  not  new.  The  trath  of  responsive  allegations 
in  the  answer,  cannot  be  tried  by  the  court  upon  coonter 
affidavits,  and  affidavits  in  rebuttal,  on  a  motion  to  dissoWe 
an  injunction. 

Let  the  injunction  be  dissolved. 


CA.SES 


ADJUDGED  IH 


HE  COURT  OF  CHANCERY 


OF  THE  STATE  OF  NEW  JERSEY. 


FEBRUARY  TERM,  1869. 


WuRTs'  Executors  vs.  Page  and  athera. 

ToeUtor  gave  his  estate  to  trustees  for  the  use  of  bis  eight  children, 
^be  two  children  of  his  deceased  daughter,  and  directed  the  proceeds  of 

b«  invested  for  their  benefit.  He  directed  that  the  shares  of  his  daugh- 
^hould  be  held  in  trust  for  their  sole  use,  not  subject  to  the  control  or 
•8  of  their  husbands,  and  the  annual  income  to  be  paid  on  their  own  re- 
^' ;  that  a  specified  part  of  the  principal  should  be  paid  to  each  on  her 
I'iage ;  that  a  specified  part  of  the  share  of  eadi  son  should  be  paid 
im  at  twenty-one,  and  the  residue  at  twenty-two  ;  and  that  in  case  of 
death  of  any  child  without  issue,  the  share  of  such  child  should  merge 
be  general  fund.    It  was  held — 

'^T9t.  That  the  gift  to  the  daughters  was  abseUte,  subject  to  be  defeated 
*u  her  dying  without  issue  at  her  death  ;  thai  the  share  of  a  daughter 
o  hsd  died  leaving  children,  weni  to  her  personal  representative,  and 
'  share  of  a  daughter,  who  )iad  died  without  issue,  merged  in  the  estate  ; 
^  that  the  share  of  a  daughter  who  is  stUl  Living  and  has  issue,  was  not 
^  from  the  limitation  over  by  the  birth  of  a  child,  bat  nuist  remain  in 
K  hands  of  the  executors  until  her  death,  until  which  it  is  possible  that 
e  may  die  without  issue. 

Sfctind.  That  with  regard  to  the  shares  of  the  sons,  the  limitation  over 
■ut  be  construed  to  mean  dying  without  issue,  before  the  share  is  payable  ; 
^1  ^erefore,  the  share  of  a  son  who  died  after  twenty-two  and  before  hia 
^^  ^Mpaid,  goes  to  his  representatives,  and  does  not  merge  in  the  estate. 

2h* 
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2.  Where  a  testator  gives  all  his  real  and  personal  estate  to  his  ezecaton 
IB  trost  for  his  children,  and  directs  them  to  invest  the  proceeds  for  their 
benefii,  either  jointly  or  the  share  of  each  lor  his  benefit,  and  directs  the 
share  of  each  to  be  paid  over  to  them  in  a  manner  specified,  it  will  b« 
held  that  he  contemplated  and  directed  an  out  and  out  conversion  of  his 
lands  into  money  before  distribution,  although  there  is  no  positive  direc* 
tion  to  sell  the  realty  at  any  specified  time,  bnt  the  executors  are  only 
aathorized  and  empowered  to  sell  any  part  of  the  real  estate  at  any  um*: 
they  may  deem  it  advisable  ;  and  the  share  of  each  at  his  death,  will,  for 
purposes  of  succession,  be  considered  personalty,  although  not  actaalW 
converted. 


This  case  was  argued  upon  bill  and  answers. 

Jifr.  Carpenter  and  Mr,  Bradley ,  for  complainants. 

Mr.  Browning  and  Mr.  C.  Parker,  for  defendants. 

The  Chancellor. 

The  questions  in  this  cause,  all  relate  te  the  construct^i^^ 
of  the  will  of  William  Wurts.  The  testator  at  hisdaa-*''*' 
December  25th,  1868,  resided  in  Trenton.  His  will  '^^^ 
executed  January  17th,  1866,  and  the  codicil  to  it,  ixp^" 
which,  however,  no  question  arises,  was  executed  on  ^'^^ 
20th  of  November  following. 

The  will  gave  and  devised  absolutely,  in  fee,  all  his   rosl 
and  personal  estate  to  five  trustees,  who  were  made  executoi*s 
of  the  will,  and  to  the  survivors  and  survivor  of  them  i^ 
trust,  for  the  sole  use,  benefit,  and  advantage  of  his  eig'b^ 
living  children,  share  and  share  alike,  and  the  two  childr^^ 
of  his  deceased  daughter,  Caroline,  one  full  share  between '^ 
them.     He  directs  his  trustees  to  invest  the  proceeds  of  h  ^^ 
estate,  after  debts  are  paid,  as  a  joint  fund  for  the  benefit  ^^^ 
his  heirs,  with  power  to  invest  for  each  separately ;  the  incon^  ^ 
during  the  minority  of  each  child  to  be  applied  to  the£    ^ 
education  and  expenses,  and  any  surplus  to  accumulate  fo    ^ 
their  benefit  respectively. 

He  then  directed  the  sum  of  $3000  to  be  paid  to  eack^ 
of  his  three  sons,  and  to  his  grandson,  William  White  ' 
as  they  respectively  attained  the  age  of  twenty-one  years 
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and  the  balance  of  their  portions  as  they  attained  the 
age  of  twenty-two  years  respectively.  The  portions  of  his 
five  daughters  he  directed  to  be  held  by  his  trustees,  and  the 
survivor  of  them,  in  trust,  for  the  sole  use  and  benefit  of 
Us  said  daughters,  and  that  they  should  not  be  in  the  power 
of,  or  subject  to  the  debts,  control,  or  management  of  their 
Iiosbands ;  this  to  apply  to  those  then  married,  and  to  those 
who  should  become  married.  And  he  directed  that  the  receipt 
3f  any  daughter  for  her  portion  of  the  annual  income  or 
:)rofits,  under  her  own  hand,  should  be  a  good  discharge,  not- 
^^ithstanding  her  present  or  future  coverture. 

He  then  directed  as  follows :  "  In  case  of  the  decease  of 
ny  of  my  said  children  without  issue,  the  share  or  shares 
f  such  so  dying,  is  to  be  merged  in  the  general  fund,  and  to 
e  divided  as  above  directed  among  my  said  heirs,  and  subject 
:>  the  aforesaid  conditions  and  restrictions.  In  case  of  the 
ecease  of  either  of  my  grandchildren  above  named,  W.  W. 
V'hite  and  Ella  White,  without  issue,  his  or  her  portion  to 
o  to  the  survivor,  subject  in  all  respecte  to  the  foregoing 
^trictions  and  conditions  in  regard  to  each.  In  case  of  the 
ecease  of  both  of  my  said  grandchildren  without  issue,  and 
leir  father,  John  R.  White,  surviving  them,  then  I  do  order 
lid  direct  that  the  income  of  their  portion  shall  be  paid  to 
16  said  J.  B.  White,  during  his  natural  life,  and  on  his 
ecease,  the  share  to  pass  into  the  general  fund  of  my  estate, 
)r  the  joint  and  equal  benefit  of  my  heirs,  as  above  directed." 

He  directed  that  the  charges  made  by  him  for  advances  or 
utfits  to  any  child,  should  be  deducted  from  the  share  of  such 
bild;  but  in  his  codicil,  he  directs  that  no  deduction  shall 
6  made  for  advances,  except  $4000  to  his  daughters  Caro- 
ne  and  Anna.  He  authorizes  his  executors  to  loan  on 
iterest,  to  his  son-in-law,  Charles  Wurts,  any  part  of  his 
state  that  might  "  be  coming  or  payable  to  "  his  daughter, 
Inna  Wurts,  (the  wife  of  Charles) ;  "  the  object  being  to 
reserve  such  sum  as  part  of  the  trust  fund  for  the  benefit  of 
as  said  daughter  and  her  heirs." 

He  required  that  his  three  younger  daughters,  who,  with 
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his  three  sons,  the  children  of  his  second  wife,  were  entitled, 
on  arriving  at  full  age,  to  receive  certain  property  by  virtoe 
of  the  marriage  settlement  of  their  deceased  mother,  shoold 
convey  that  property  to  a  trustee,  to  be  held  under  the  same 
restrictions  as  the  property  given  by  his  will.  If  either  of 
them  did  not  so  convey  her  property  received  under  (hat 
marriage  settlement,  she  should  not  receive  any  income  from 
her  part  of  the  testator's  estate,  but  her  share  should  be 
held  by  the  trustees  for  the  use  of  the  children  of  such 
daughter,  and  if  she  died  without  issue,  was  to  be  merged 
in  the  general  fund  of  his  estate.  He  did  not  require  any 
such  conveyance  of  their  mother's  estate  by  his  three  sons, 
who  took  the  same  right  under  her  marriage  settiemeot. 
He  authorized  his  executors  to  advance  out  of  her  portioa, 
$3000  to  each  of  his  three  younger  daughters  upon  her 
marriage.  And  he*authorized  and  empowered  his  execaiorS) 
in  case  it  should  at  any  time  be  deemed  advisable  by  theca* 
to  sell  and  convey  any  part  of  his  real  estate. 

Each  of  the  testator's  three  daughters  by  his  second  wif^» 
upon  her  coming  of  age,  conveyed  the  property  secured  *-^ 
her  by  her  mother's  marriage  settlement,  to  a  trustee, 
directed  by  the  will.  John  Howard  Wurts,  one  of  the  so 
of  the  testator,  died  in  April,  1862,  ageti  twenty-three  year-^ 
and  intestate.  The  executors  paid  to  each  of  the  three  soi^ 
of  the  testator,  and  to  his  grandson,  his  legacy  of  $300C-^ 
upon  his  coming  of  age ;  and  paid  the  whole  of  the  residu 
of  their  shares  to  the  two  surviving  sons,  and  to  the  gran<L^ 
son,  after  their  arriving  at  the  age  of  twenty-two  years^ 
respectively.  The  share  of  the  deceased  son,  except  th^ 
$3000  so  paid  him,  is  still  held  by  the  executors. 

Testator's  daughter,  Martha,  was  married  to  Charles  I.^ 
Wurts,  and  died  September  15th,  1859,  without  having  ha<  ^ 
issue,  leaving  her  husband  surviving  her.  His  daughte 
Isabella,  married  S.  D.  Page,  and  died  March  23d,  1867^ 
leaving  her  husband  and  three  children  surviving  her.  Hi^ 
daughter  Elizabeth,  married  Z.  Bead,  and  has  issue.  Hitf 
diiughters  Anna  and  Mary,  are  married;  one  has  issue,  th^ 
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>ther  has  not;  and  they  and  their  hosbands  are  still  living. 
Che  executors  paid  to  each  of  the  three  danghtera  not 
idvanced,  her  outfit  of  $3000  upon  her  marriage,  as  directed 
yj  the  will. 

The  testator  left  personal  estate  to  the  amount  of  about 

|200,000,  and  real  estate  in  the  states  of  New  Jersey  and 

Pennsylvania.     All  the  real  estate  in  New  Jersey  has  been 

sold,  and  most  of  the  real  estate  in  Pennsylvania.     All  that 

"Was  sold,  except  a  small  parcel  that  produced  about  $150, 

"Was  sold  before  the  death  of  John  Howard  Wurts.     The 

residue  of  his  share,  and  of  the  shares  of  the  five  daughters, 

and   the   share    of   the   granddaughter,   were    separately 

invested  by  the  executors  and  trustees,  and  are  now  held  by 

them  so  invested,  for  the  purposes  of  the  will. 

As  to  the  share  ofMartha  Wurts  there  can  be  no  difficulty, 
and  no  question  is  raised.  She  died  without  having  had 
issue,  and  her  share  merged  in  the  estate;  and  as  she  died 
in  the  lifetime  of  Johii  and  Isabella,  each  of  tliem  became 
-ntitled  to  part  of  her  share,  which  merged  in  the  general 
^nd,  and  was  taken,  like  their  own  shares,  subject  to  the 
'eetrictions  in  the  will. 

Pour  distinct  questions  are  raised  in  this  cause,  upon  the 
^'Jetruction  of  this  will.  The  first  is  raised  by  Samuel  D. 
^e,  the  surviving  husband  and  administrator  of  Isabella. 
^  bis  answer  as  administrator,  he  claims  that  the  gift  to 
^b^la  was  not  an  estate  for  life,  with  remainder  to  her 
■^Idren,  but  was  an  absolute  gift,  subject  to  be  defeated  by 
^i*  dying  without  issue  living  at  her  death ;  that  as  she 
*^  leaving  issue,  her  estate  was  not  defeated,  and,  by  virtue 
^  his  marital  rights,  belongs  to  him ;  and,  as  her  adminis- 
^^tor,  he  is  entitled  to  receive  it  from  the  complainants. 

Against  this  claim,  it  is  contended  that  the  provision  that 

-b^  share  of  any  child  which  may  die  without  issue  shall 

*^erg6,  creates  a  limitation  over  to  the  issue  by  implication. 

It  is  not  contended  that  a  mere  direction  that  a  legacy 

S^vea  to  A  shall  go  over  in  case  of  dying  without  issue,  will, 

^y  impbcatioQ,  at  the  death  of  A,  give  the  legacy  to  his 
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issae,  but  only  that  it  will  do  so  if  neoeBsary  to  give  effect  to 
the  intention  manifested  in  other  parts  of  the  will.    The       I 
case  Ex  parte  Rogers,  2  Madd.  447  (676),  decided  by  Sir       j 
Thomas  Plumer,  is  relied  on  in  favor  of  the  implication  ;  and 
the  opinion  of  Sir  John  Stuart,  in  Dowling  v.  Dowling,  1       ' 
Eq,  Ca8.  {E.  L.  R,)  442,  it  is  contended,  supports  that  deci- 
sion in  a  way  that  entitles  it  to  be  regarded  as  authority, 
although  his  decision  was  reversed  by  the  Lords  Justices  on 
appeal.     S,  C,  1  Chxm,  Appeals  {E.  L.  R,)  612.    Before  this, 
the  correctness  of  Sir  Thomas  Plumer's  decision,  in  Ex  parte 
Rogers,  had  been  frequently  questioned.     I  do  not  think  that 
either  the  decision  on  appeal,  in  Dowling  v.  Dowling,  or  the 
remarks  on  Ex  parte  Rogers,  in  the  intervening  cases,  iropugft 
the  correctness  of  the  decision  in  that  case,  although  they 
properly  call  in  question  the  doctrine  that  seems  to  be 
maintained,  that  a  gift  over,  on  dying  without  issue,  "^i" 
give  to  the  issue,  by  implication,  the  legacy  upon  the  death 
of  the  life  tenant.     In  Ex  parte  Rogers,  the  bequest  in  M^' 
Dudley's  will  of  £1000  to  his  niece  Mary,  was  absolute.     ^^ 
his  codicil,  he  recites  that  she  had  since  indiscreetly  marri©^' 
and  he  meant  to  withdraw  that  legacy  out  of  the  power  of  hefi 
or  her  husband,  to  dispose  of  it.     He,  therefore,  directed  h*^ 
executors  to  place  the  said  £1000  in  the  public  funds,  an  ^ 
pay  her  the  dividends  during  her  natural  life ;  and  at  h^  -^ 
decease,  without  child  or  children,  he  directed  the  principa*-  ^ 
to  go  over.     The  intention  of  the  will  would  have  given  it  tC^ 
her  children  at  her  death,  unless  she  had  disposed  of  it  in  hef^' 
life.     The  object  of  the  codicil  and  the  effect  of  its  provisions,  ^ 
were  only  to  prevent  her  and  her  husband  from  disposing  ox 
it,  to  prevent  her  receiving  more  than  the  interest,  and,  on 
her  death  without  children,  to  dispose  of  it  himself;  but 
there  is  nothing  intended  to  change  the  original  purpose,  if 
she  died  leaving  children.   In  Ranelagh  v.  Ranelagh,  12  JSe(ir. 
200,  the  gift  was  to  the  first  taker  for  life  only,  and  there 
was  nothing  to  give  it  to  the  issue,  but  the  bare  implication. 
In  Addison  v.  Biisk,  14  Beav.  459,  and  2  De  Oex,  M.  if  G. 
810,  the  gift  over  was  in  case  the  first  taker  should  die  before 
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le  testatrix,  without  issue.  He  died  in  her  lifetime ;  it  was 
case  of  mere  lapse,  as  there  was  nothing  in  the  will  but  the 
ure  implication  to  raise  a  bequest.  In  Sparks  v.  Bestal^ 
4  Beav.  218,  and  Neighbour  v.  thurlow,  28  Beav.  33, 
tie  gift  to  the  first  taket*  was  expressly  for  life  only,  and 
bare  was  nothing  to  support  the  gift  to  the  issue,  but  the 
mplication. 

In  Dowling  v.  Bowling,  there  was  tto  absolute  gift  of  the 
>rincipal,  no  positive  direction  of  any  kind  that  testators 
ons  should  have  any  interest  beyohd  their  respestive  lives. 
)he  will  directed  the  executors  to  invest  the  proceeds  of  his 
roperty ;  "  the  interest  therefrom  to  be  divided,  half  yearly, 
etween  my  four  sons  above  named ;  and  at  the  decease  of 
ither,  without  lawful  issue,  such  share  revert  to  the  re- 
lainder  then  living,  their  child  or  children."  There  was 
othing  here  to  create  anything  tnore  than  a  life  estate,  in 
ither  of  the  sons.  And  the  provision  at  the  decease  of  any 
oe,  did  not  provide  for  his  issue.  The  gift  to  them  was 
bonded  on  the  irapli<ii^tion  only. 

In  the  present  tiasi^,  the  gift  is  to  each  of  testator's  child- 
-Q>  absolutely.  Did  the  first  dause  stand  alone,  each  at  the 
^e  fixed  would  take  his  or  her  share  out  and  out,  free  from 
1  limitations. 

The  first  restritilion  in  his  will  relates  only  to  his  daughters. 
'  provides  that  their  shares  shall,  for  their  lives,  be  held  by 
^^  executors,  and  the  interest  paid  to  each  on  her  own  re- 
•ipt,  free  from  the  control  of  her  husband.  The  next  limita- 
^u  is  in  case  either  of  his  children  shall  die  without  issue. 
^e  limits  it  to  the  survivors  in  such  case,  but  he  provides  for 
^at  case  only.  He  does  not  limit  it  in  case  the  child  leaves 
^ue  at  his  or  her  death,  but  leaves  it,  as  in  the  first  clause, 
ubject  only  to  the  provision  that  a  daughter  shall  not  re- 
ceive the  principal,  or  her  husband  the  interest,  during  her 
^^fe.  The  intent  and  object  of  the  testator  clearly  expressed 
iQ  the  first  clause  of  his  will,  and  only  partially  interfered 
with  by  the  subsequent  provisions,  will  be  carried  out  with- 
out the  necei^ity  of  a  gift  over  by  implication.     That  inieno 
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will  be  carried  out  by  giving  to  each  part  of  the  will  its 
plain,  natural  import,  without  putting  on  any  part  a  limita- 
tion or  condition  which  he  has  not  placed  there.  There  is 
no  provision  of  the  will,  or  desire  or  intention  which  the 
testator  has  expressed,  that  will  be  violated  by  this  construc- 
tion. It  is  reasonable  for  a  father  to  take  care  that  his 
daughter,  during  her  life,  shall  be  provided  with  an  income 
suflScieot  for  her  support,  beyond  the  control  of  her  husband, 
without  providing  for  possible  grandchildren  by  preventing 
his  daughter  from  disposing  of  it  at  her  death  as  she  may 
wish.  And  it  does  not  contravene  any  intention  expresses] 
in  his  will,  that  he  should  be  willing,  if  the  lather  of  these 
grandchildren  should  survive  their  mother,  that  he  who 
would  have  the  control,  and  be  responsible  for  the  support 
of  these  grandchildren,  should  have  the  administration  of 
their  mother's  property.  The  probability  may  be,  if  this 
remote  contingency  had  been  presented  to  him  to  act  upon, 
that  he  would  have  put  the  property  beyond  the  power  of 
the  surviving  son-in-law.  It  is  enough  for  me  that  he  has 
given  no  direction.  In  Ex  paii£  Rogers,  the  testator  de- 
clared it  to  be  his  intention  to  put  the  legacy  beyond  the 
control  of  his  niece  and  her  husband,  and  had  declared  his 
intention  that  the  £1000  should  go  absolutely  to  his  niece,' 
and  had  only  changed  that  intention  in  case  she  should  die 
without  a  child;  and,  therefore,  it  was  necessary  to  give 
effect  to  both  his  declared  intentions,  to  hold  that  there  was 
a  gift  over  to  her  children,  by  implication.  I  am  of  opinion, 
that  this  will  gave  to  each  daughter  her  share,  absolutely, 
with  the  two  restrictions,  that  during  her  lite  she  should 
have  the  interest  only,  to  her  separate  use,  and  that,  if  she 
died  without  issue,  it  should  merge  in  the  general  fund.  The 
share  of  Isabella,  therefore,  is  payable  to  the  defendant,  S. 
D.  Page,  as  her  administrator,  to  be  administered  according 
to  the  law  of  her  domicil  at  the  time  of  her  death. 

The  second  question  is  that  raised  by  the  answer  of  the 
defendants,  Z.  Read,  and  Elizabeth  his  wife,  who  have  chil- 
dren, and  who  contend  that  dying  without  issue  means  dying 
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without  having  had  issue,  and  therefore,  upon  issue  born, 
the  legacy  to  Mrs.  Read  became  absolute,  and  that  she  is 
now  entitled  to  the  principal.     This  construction  is  not  sup- 
ported by  the  words  of  the  will,  or  the  settled  construction 
given  to  them.     They  mean  issue  at  the  time  of  the  death. 
The  words  without  having  children,  have  in  one  or  two  cases 
been  held  to  mean  without  having  had  children,  under  the 
peculiar  provisions  with  which  they  were  surrounded.     The 
strongest  and  perhaps  the  only  case,  is  that  of  WeaJdey  v. 
-fitt^jr,  7  Term.  R.  22.     In  that  case  the  expression  was,  '*  die 
without  having  children."     Justice  Lawrence  says,  that  the 
grammatical  construction  was,  having  children  at  the  time 
of  her  death.     But  he  and  Lord  Kenyon  put  the  decision  on 
the  ground  urged  by  counsel,  that  if  she  died  leaving  grand- 
children whose  parents  were  dead,  these  grandchildren  would 
otherwise  be  left  unprovided  for.     These  words  in  this  will 
clearly  mean,  without  issue  at  the  death  of  each  child.     The 
shares  of  the  daughters  must  therefore  be  retained  by  the 
executors,  and  the  share  of  any  who  die  without  issue  at  her 
death,  will  merge  in  the  fund. 

7he  third  question  raised  in  the  argument,  is  as  to  the 
share  of  John  Howard  Wurts,  who  died  at  twenty-three 
years  of  age,  without  issue.  Did  this  share  vest  in  him 
absolutely,  or  was  it  subject  to  the  limitation  over,  so  as  to 
^erge  in  the  fund,  upon  his  dying  without  issue  ?  I  agree 
^ith  the  counsel  for  the  complainants,  that  the  solution  of 
this  question  would  be  the  same  had  his  share  been  paid  over 
^  him  in  his  lifetime. 

No  one  can  read  the  will  without  feelibg  an  impression 
that  the  general  intent  of  the  testator  was  that  his  sons, 
'^fter  twenty- two  years  of  age,  should   have   the  absolute 
coijtrol  of  their  whole  share,  in  the  same  manner  as  they  and 
bU  three  daughters  had  control  of  the  advances  of  $3000  to 
*>®  made  to  them.     The  words  of  the  limitation  over,  are 
sufficieat  to  control  these  advances,  if  they  are  held  to  con- 
trol the  residue  not  payable  until  the  sons  reach  the  pre- 
scribed age.    The  words  in  the  limitation  clause,  ''  in  case 
Vol,  IV.  2 1 


374  CASES  IN  CHANCERY. 

WurU'  Ezecaton  v.  Page. 

of  the  decease  of  any  of  my  children  without  issae,"  will 
admit  of  the  interpretation,  that  they  refer  to  the  death  of  a 
child  after  his  legacy  is  payable,  or  after  it  is  actually  paid 
over.     But  if  the  intention  of  the  testator  requires  it,  they 
will  be  construed  to  refer  to  the  death  of  the  child  before  he 
is  entitled  to  his  legacy.    In  this  case,  I  am  satisfied  that  the 
intention  of  the  testator,  apparent  on  the  face  of  the  will, 
requires  the  construction  that  these  words  mean  decease 
b  3tore  the  legacies  are  payable.     The  decision  of  Chancellor 
llalsted,  and  of  the  Court  of   Errors,  in  the  case  of  Fan 
Houteris  ex'ra  v.  Pennington^  4  HaUt  C.  R,  272  and  745,  not 
only  warrant  but  require  this  construction.  In  that  case,  the 
testator  gave  to  his  son  all  the  residue  of  his  property,  real 
and  personal,  without  fixing  any  time  for  it  being  paid  over 
to  him.     But  he  directed  his  executors  to  rent  his  lands  and 
keep  his  money  at  interest  until  his  son  should  be  twenty- 
one  years  of  age,  and  then  directed,  **  but  if  my  son  should 
die  having  no  children,  then  my  will  is,  and  I  do  hereby 
dispose  of  my  property  in  the  following  manner,"    His  son 
died  after  he  was  twenty-one,  without  children.  In  that  ca»®» 
there  was  no  direction  that  the  residue  should  be  paid  to  the 
SCO  upon  his  arriving  at  twenty-one  years  of  age,  but  tb® 
court  say,  that  must  be  im[)lied  from  the  provisions  of  tb® 
will,  and  those  words  considered  as  supplied,  and  then  xX^^ 
construction  is  considered  clear.     The  opinion  of  the  Coi»^ 
of  Errors,  delivered  by  Chief  Justice  Green,  holds:  "T*^ 
devise  over  stands,  not  in  opposition  to  the  original  devi^^ 
hut  to  the  event  of  the  devisee's  coming  into  possession."  ^ 
tiiis  case,  the  will  had  expressly  directed  "  that  the  shares   ^ 
the  »on«  should  be  paid  over  as  they  respectively  attain  ti^ 
nge  of  twenty-two  years."    And  then  the  next  provision  th^ 
relates  to  the  sons,  is  the  limitation  over  in  case  of  death.   W 
this  case,  as  in  that,  it  must  be  put  in  opposition  not  to  tL^ 
original  devise,  but  to  the  event  of  coming  into  possession, 
think  the  rule  in  thisetate  i«  settled^  and  that  this  case  mxji0 
he  ruled   by  that  decision.     And  without  it,  I  should  dC' 
hesitate  to  hold  that  it  was  the  iiiteution  .of  the  testator  tfa^ 
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ny  share,  which  by  the  terms  of  the  will  was  payable^ 
bould  be  the  absolute  property  of  the  legatee,  and  not 
abject  to  the  limitation  over.  This  view  requires  that  the 
hare  of  John  Howard  Wurts  should  be  paid  to  his  adminis- 
rator. 

The  fourth  question  raised,  is  as  to  the  conversion  of  the 
real  estate  unsold,  into  personalty.  The  doctrine  of  equitable 
or  notional  conversion  is  well  established.  Oberly  v.  Lerck, 
3  C.  E.  Oreen  346  and  575.  Its  application  in  this  case  is  the 
question.  Wherever  a  testator  has  positively  directed  his 
real  estate  to  be  sold  and  distributed  as  money,  it  will  be 
coosidered  for  the  purposes  of  succession  as  personal.  But 
in  this  case,  there  is  no  such  direction.  The  direction  to  sell 
is  contained  in  the  fourth  item  of  the  will,  and  simply 
CLVthorizea  and  empowers  his  executors  to  sell  any  part  of  his 
real  estate  in  case  they  should  at  any  time  deem  it  advisable. 
This  is  not  a  direction  to  convert,  but,  on  the  contrary,  it  is 

*  seeming  direction  to  let  it  remain  as  real  estate,  until  it 
l>ecanie  advisable  from  time  to  time  to  sell  it.  If  this  were 
the  only  part  of  the  will  to  guide  us,  the  real  property  could 
not  be  considered  as  converted  into  personal  property  until 
^tually  sold.  But  the  question  of  conversion  is  a  question 
^f  intention ;  and  the  real  question  is,  did  the  testator  intend 
his  lands  should  be  converted  into  money  at  all  events  before 
"'atribation  ?  In  this  case,  it  seems  to  me  that  the  directions 
"^  other  parts  of  the  will  show  clearly  that  he  did  so  intend. 
^^  the  first  place,  in  the  first  clause  he  says :  "  I  do  hereby 
^*^er  and  direct  that  my  said  trustees  shall  invest  the  jpro- 
^^ds  of  my  estate,  after  settlement  and  my  just  debts  paid, 

*  a  joint  and  common  fund  for  the  benefit  of  my  said  heirs, 
^  they  may  be  separately  invested  for  the  benefit  of  each 
^^pectively,  in  their  several  proportions."  The  spirit  of  this 
"hole  direction  shows  that  conversion  was  intended.  It 
''^uld  be  difficult  to  invest  unsold  lands,  or  to  invest  each 
^re  separately,  if  in  undivided  lands;  and  no  direction  is 
'Ven  for  division.  And  the  subject  to  be  invested  is  the 
^ooeeeb  of  the  estate,  which  implies  a  sale  of  the  real  estate. 
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Again,  in  the  limitation  over,  the  expression  is,  shall  "be 
merged  in  the  general /umi."     And  in  the  direction  to  loan 
to  Charles  Wurts,  he  says  his  object  is  to  preserve  the  loan 
as  part  of  the  trust  fund  created  by  his  will.     Again,  he 
directs  the  portions  of  his  sons  and  his  grandson,  to  bepaid 
to  them  when  they  respectively  arrive  at  the  age  of  twenty- 
two.     All  these  directions  show  that  he  intended  that  his 
estate  should  be  converted  into  money  before  it  was  dis- 
tributed by  his  trustees ;   and  they  would  be  required  U) 
convert  it  into  money  before  distribution,  and  to  pay  it  ovei 
in  that  form.     And  the  rule  is  well  settled,  that  if  the  wi\^ 
requires  the  real  estate  to  be  converted  into  money  at  a.A\ 
events,  notwithstanding  the  executors  may  have  a  discretio}^ 
as  to  the  time,  it  must  be  considered  as  converted  into  mon  ^ 
from  the  death  of  the  testator. 


Bond  and  others  vs.  The  Mayor  and  Common  Council       ^^ 

Newark  and  another. 

1.  The  mayor  and  common  ooancil  of  Newark,  in  making  improvemei 
in  the  streets  authorized  by  the  charter  to  be  made  at  the  expense  and 
the  benefit  of  the  owners  of  adjoining  lots,  are,  to  a  certain  extent,  t 
agents  of  these  owners.    They  have  neither  personally,  nor  officially, 
an  a  corporation,  any  interest  in  the  faithful  performance  of  contracts 
huch  improvements. 

2.  The  municipal  government  can  make  contracts  for  such  improvem< 
which  will  bind  the  property  owners,  so  far  as  authorized  by  law.     But 
pr  )perty  owners  have  the  right  to  have  such  contracts,  made  at  their  e: 
pense,  performed  substantially  in  all  things,  and  Che  corporation,  or  thei 
aj^eats,  have  no  power  to  dispense  with  such  performance, 

3.  The  certificate  of  a  superintendent,  surveyor,  or  architect,  who  by  tl^ 
contract  for  any  work,  is  to  superintend  its  performance,  and  whose  a] 
proval  is  required  before  any  payment  is  due,  cannot  diapense  with  tt 
{•erformance  of  any  substantial  part  of  the  contract,  but  may  be  bindii^^^^^^ 
as  to  the  fact  whether  the  work  certified  to  was  done  in  a  workmanlil^^^ 
manner,  or  of  proper  materials  of  the  kind  required.  But  such  certifica^  " 
would  not  make  building  a  brick  house  a  compliance  with  a  contract 
build  one  of  marble.    Nor  would  the  fact  that  a  hooae  baiU  of  brick 
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snbstantially,  and  for  service,  as  good  or  better  than  one  of  marble,  make 
lucb  a  building  a  performance  of  the  contract,  upon  being  certified  to  be  so. 

4.  When  a  manicipal  corporation,  or  other  agent  authorized  by  law,  or 
by  the  principal,  to  contract  and  pay  for  an  improvement  out  of  the  funds 
of  the  principal,  are  willing  to  accept  and  pay  for  work  done  under  a 
contract,  which  is  clearly  and  beyond  question,  in  substantial  and  import- 
ant matters,  not  done  according  to  the  contract,  such  conduct  is  a  breach 
of  trust,  and  the  payment  will  be  enjoined  by  courts  of  equity. 

5.  The  courts  will  not  interfere  with  any  municipal  corporation  in  the 
performance  of  their  legislative  functions,  or  any  discretionary  powers,  if 
within  the  authority  conferred  on  them,  but  will,  in  proper  cases,  where 
the  acts  to  be  controlled  are  only  ministerial. 


•rv 


Argued  upon  pleadings  and  proofs. 

Mr.  Ranney,  for  oomplainants. 

Mr.  T.  Runyonh,  for  defendant,  O'Connor. 

The  Chanc^llob. 

The  bill  is  exhibited  by  James  F.  Bond  and  others,  the 
^waers  of  lota  on  Union  street,  in  the  city  of  Newark,  be- 
^^een  Hamilton  and  Elm  streets.  The  defendants  are  the 
^^ty  of  Newark,  by  its  corporate  name  of  the  mayor  and 
^otnmon  council  of  the  city  of  Newark,  and  Thomas  O'Connor. 
J^he  relief  sought,  is  to  prevent  the  city  frona  paying  to  the 
**^fendant,  O'Connor,  the  full  contract  price  for  paving, 
^^fbing,  guttering,  and  flagging  that  part  of  Union  street 
^hich  liee  between  Hamilton  and  Elm  streets,  on  the  ground 
^ha.t  O'Connor  has  not  substantially  fulfilled  his  contract,  and 
^«at  the  city  authorities,  including  the  common  council  and 
^"tsir  officers,  the  street  commissioner  and  inspector,  are 
Rroesly  derelict  in  their  duty  in  not  attending  to  the  sub- 
^^ntial  performance  of  his  contract  by  the  defendant,  and 
willing  to  pay  him  without  requiring  him  to  fulfill  his 
tract,  and  colluded  with  him  to  defraud  the  complainants, 
^l^cse  property  will  be  assessed  for  the  whole  expense,  and 
^i^o  alone  are  aflfected  by  it. 

*Xhere  was  an  ordinance  duly  passed,  to  do  this  work.     It 

2i* 
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directed  that  the  expenses  should  be  assessed  according  to 
the  city  charter,  which  directs  them  to  be  assessed  on  tbe 
adjoining  lots  ;  it  also  directed  that  the  work  should  be  done 
under  the  direction  and  supervision  of  the  street  commis- 
sioner, according  to  the  city  charter  and  orainances.    Tbe 
common   council,   by  resolution   approved   by   the  mayor, 
directed  the  street  commiBsioner  to  advertise  for  proposals. 
The  proposals  were  received,  and  the  street  committee,  whose 
duty  it  was  according  to  the  ordinance  relating  thereto, 
awarded  the  contract  to  the  defendant,  O'Connor.    A  wriuei^ 
contract,  dated  August  12th,  1863,  was  thereupon  execute^ 
by  O'Connor  under  his  hand  and  seal,  and  by  the  mayot 
under  the  seal  of  the  city. 

O'Connor  undertook  to  do  the  work  according  to  tt^ 
specifications  annexed,  for  the  prices  to  the  different  iter*=i' 
specified  in  the  contract.  It  was  provided,  that  the  wo  ^ 
waa  to  be  done  under  the  direction  of  the  street  comm  i  8 
sioner,  and  to  the  satisfaction  of  the  committee  on  stre^^*^ 
and  highways,  and  that  all  work  and  materials  were  to  "*> 
subject  to  the  inspection  and  approval  of  the  street  comm  b  s 
sioner,  or  such  other  person  as  might  be  appointed  by  1 1^' 
mayor  and  common  council  to  inspect  the  same;  and  it  ^ 
any  work  done,  or  materials  furnished,  not  satisfactory  ^ 
either  of  them,  should  be  rejected,  and  other  work  done  a 
materials  furnished,  satisfactory  to  them.  The  coram 
council  never  appointed  an  inspector;  several  were  8acc^»=^ 
sively  appointed  by  the  street  commissioner,  one  of  who  "^ 
had  been  the  foreman  of  the  contractor  in  part  of  the  wor 
they  were  all  paid  upon  certificate  of  the  contractor.  TL 
inspectors,  the  street  commissioner,  and  the  committee 
streets,  all  approved  the  materials  and  work,  on  the  grou 
that,  although  not  literally  or  substantially  according 
contract,  it  was  done  as  well  as  such  work  was  usually  dont^ 
and  was  on  the  whole  a  good  job.  And  after  the  injuncti 
was  granted  by  the  late  Chancellor,  the  mayor  and  commc:^ 
council,  by  resolution,  directed  the  estimate  for  the  work 
be  paid  to  O'Connor  in  full,  as  soon  as  the  injunction  w^ 
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removed.  It  is  clear,  then,  that  the  work  was  done  to  the 
satisfaction  and  with  the  approval  of  all  the  city  officials, 
inclading  the  common  council,  who,  by  the  contract,  or  the 
ordioances  of  the  city,  are  required  or  authorized  to  inspect 
or  approve  it. 

Bat  on  the  other  hand,  it  is  clear  that  the  work  was  not 
done,  and  that  the  materials  furnished  were  not  substantially, 
according  to  contract.  The  mayor  and  common  council  did 
not  answer,  and  permitted  the  bill  to  be  taken  as  confessed 
against  them;  they  have  really  no  interest  in  the  question. 
O'Connor  answered,  and  he  and  the  complainants  have  taken 
testimony  upon  the  matters  in  dispute.  Neither  O'Connor 
in  his  answer  or  testimony  pretends,  nor  do  his  principal 
witneaees  say,  that  the  work  or  materials  were  according  to 
contract,  but  say  that  the  materials  and  work  are  about  as 
Kood  as  are  usually  furnished  and  done  in  this  kind  of  work, 
and  better  than  in  some  cases,  and  are  good  enough  for  the 
purpose. 

The  contract  requires  the  roadway  to  be  paved  with  cobble 

atones,  carefully  selected,  not  less  than  six  inches  in  depth, 

nor  more  than  ten  inches  in  any  direction.     O'Connor  and 

^ia  witnesses  say,  that  the  smaller  stone  averaged  from  four  to 

8ix  inches,  and  the  larger  were  from  ten  to  twelve  inches; 

^hat  there  were  some  few  over  that.    The  complainants'  wit- 

^t^es  say,  that  there  were  some  over  twenty  inches,  and 

^^id  on  their  side.    It  is  clear  from  the  defendant's  evidence, 

^h^t  the  stone  were  not  carefully  selected  of  the  sizes  limited 

'^  the  contract,  but  that  considerable  quantities,  both  below 

^'^d  above  the  size  limited,  were  used. 

The  cobble  stone  by  the  contract,  were  to  be  bedded  in 

^^^^  clean  gravel,  twelve  inches  in  depth ;  all  sand  was  to  be 

^pt  off  antil  it  was  well  rammed  and  insperited,  and  then  it 

^^  to  be  covered  with  sand,  again  well  rammed,  and  then 

P^^ered  with  two  inches  of  sand.     These  stone  were  not 

^^ded  io  gravel  at  all,  but  in  fine  sand,  very  fine  sand,  ac- 

^^*xiing  to  the  defendant's  own  testimony,  and  that  of  his  wit- 

\,  and  JBLOCording  to  them  not  over  Um  inches  in  depth 
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on  the  average,  and  in  some  places  over  sixteen,  of  coane  in 
others  much  less  than  ten ;  the  complainants'  witnessee  8ay 
that  in  many  places  it  is  not  over  three,  and  on  the  averap 
not  over  eight  inches  deep.  O'Connor's  witnesses  say,  that 
sand  is  as  good  as  gravel,  and  that  the  twelve  inches  required 
is  made  up  by  putting  ten  inches  of  it  below,  and  two  od  the 
top,  and  that  this  twelve  inches  is  all  that  he  is  paid  for  if  he 
puts  on  two  feet. 

The  curbstone  was  to  be  not  less  than  three  feet  long,foar 
inches  thick,  and  sixteen  inches  deep,  the  upper  side  to  be 
cut  to  a  level  (which  by  the  general  ordinance  was  to  be  a 
level  of  one  inch,)  and  the  ends  to  be  squared.    The  com- 
plainants' testimony  shows  that  many  of  them  were  less  than 
three   inches   thick.      O'Connor's   tes.timony  and  evidence 
admits,  that  some  of  the  curbstone  are  only  three  inches 
thick,  and  that  it  will  not  average  over  three  and  a  b*l^ 
inches  thiek ;  that  curbstone  of  four  inches  thick  cannot  ^ 
had  ;  that  some  of  it  is  beveled,  and  some  is  not  beveled,  b^^^ 
that  being  set  below  the  surface  of  the  flagging,  it  will  sb^ 
water. 

The  bridge  stone  was  not  to  be  less  than  six  inches  thi^*^ 
O'Connor  and  his  witnesses  admit,  that  they  were  not  all  ^ 
that  thickness.  He  says,  they  averaged  from  four  to  ni"^ 
inches  thick,  but  does  not  say  that  they  averaged  six  inct*-^ 
thick. 

The  gutter  stone  was  to  bo  not  less  than  four  inches  thi^^' 
and  the  sides  squared  to  form  close  joints.  The  complai  * 
ants'  witnesses  say  that  they  were  from  two  and  a  half  ^ 
three  inches  thick,  and  not  at  all  dressed  or  squared  at  t^* 
side,  and  that  they  did  not  make  close  joint  wiih  the  cu^ 
but  left  interstices  of  one  and  a  half  or  two  inches.  O'Conr*  ^ 
says,  thev  were  from  three  to  six  inches  thick,  and  avera^^ 
four  inches  in  thickness;  and  he  says  that  gutter  stone 
never  dressed  to  make  a  close  joint  at  the  curb,  and  does 
pretend  that  the  sides  of  these  were  squared  at  all. 

These  are  the  principal  departures  from  the  contract, 
they  all  are  serious  and  substantial  departures,  even  as    a»^ 
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jnitted  by  the  defendant.  By  a  substantial  departure,  I  do  not 

mean  that  the  work  may  not  be  as  good  or  durable  as  that 

called  for,  but  that  is  not  the  same,  either  in  substance  or  in 

cost.     A  brick  house  may  be  as  substantial  and  as  durable 

as  a  marble  or  brown  stone  house,  yet  it  is  not  a  substantial 

compliance  with  a  contract  to  build  a  marble  house,  if  the 

contractor  puts  up  one  of  brick,  although  proved  to  be  more 

comfortable,  substantial,  and  durable.     Nor  would  it  make 

it  a  compliance,  if  it  were  shown  that  it  was  as  good  a  hou^e, 

or  a  little  better,  than  was  usually  built  in  the  city  where 

it  was. 

In  this  case  the  contract  was  for  stone  not  less  than  six 
inches,  or  more  than  ten  inches,  in  any  dimension.  It  is  to  be 
presumed  that  such  stone  make  a  better  pavement  than  a  dif- 
ferent size,  or  at  least  that  it  was  thought  so.  At  all  events, 
stone  of  a  uniform  size,  make  a  better  looking  and  a  smoother 
pavement,  more  pleasant  to  drive  on.  They  were  to  be  se- 
lected, that  is  the  smaller  and  larger  stone  were  to  be  rejected 
from  the  lot  or  parcel  out  of  which  they  were  bought.  If 
they  were  no  better,  it  was  a  wrong  to  the  complainants  that 
Aey  were  required  by  the  contract;  it  must  have  increased 
the  proposals  of  all  fair  bidders,  who  could  not  rely  upon  the 
fevoritism  of  city  oflBcials  to  dispense  with  non-compliance. 
There  can  be  no  doubt  but  that  the  specifications  were  right, 
*D<i  that  a  pavement  composed  of  stones  of  a  uniform  and 
"^^^ium  size,  placed  on  the  end,  is  a  much  better  pavement 
^*^  the  one  laid  down. 

The  requirement  of  twelve  inches  of  clean  gravel,  is  a  sub- 

•^ntial  matter.  Gravel  must  be  taken  to  be  better  than  sand, 

Specially  fine  sand ;  and  twelve  inches  better  than  ten  or 

'0»r;  and  uniform  depth  better  than  a  varying  depth.     If 

*^  or  twelve  inches  are  required,  the  pavement  in  the  parts 

^k«re  it  is  only  six  inches  deep,  must  be  insufficiently  bedded, 

^d  will  necessarily  give  way  sooner  than  the  rest,  or  than  if 

^8htly  bedded.    And  the  diflFerence  in  quality  and  quantity, 

^^Id  make  a  material  difference  to  the  contractor  in  cost. 

^  U  mere  trifling  to  say  that  in  a  contract  which  expressly 
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requires  twelve  inches  below  the  pavement,  and  two  indies 
above,  that  the  twelve  inches  is  made  up  by  putting  ten 
below,  and  two  above. 

The  variations  in  the  thickness  of  curb,  gutter,  and  bridge 
stone,  are  matters  of  substance.  The  contract  calls  for  tboee 
of  not  less  than  specified  sizes.  Those  sizes  were  the  mini- 
mum to  be  admitted;  that  was  required  for  strength  and 
durability,  and  the  requirement  was  everywhere  the  same.  | 
In  proposals  for  a  chain  cable  of  inch  iron,  or  a  water  pipe 
an  inch  thick,  a  cable  with  some  links  of  half  an  inch,  and 
some  of  an  inch  and  a  half,  or  pipes  thus  varying  in  thick- 
ness in  diflPerent  parts,,  would  be  accepted  by  no  one,  not 
even  upon  approval  by  a  careless  inspector.  The  absurdity 
is  not  so  great  here,  but  the  principle  is  the  same. 

The  approval  by  the  street  inspector  and  committee  is 
relied  upon  as  binding  the  complaisuiDts.    They  undoubtedly, 
by  the  contract,  ordinances,  and  charter,  are  the  proper  per- 
sons to  inspect  and  approve  the  work,  and  their  deciaioo  ^ 
to  whether  the  work  was  done  in  a  workmanlike  maoner; 
whether  gravel  furnished  was  good,  clean  gravel ;  or  whether 
any  other  materials  were  merchantable  materials  of  the  kind 
called  lor ;  would,  perhaps,  be  binding.     But  they  have  ^ 
power  to  dispense  with  the  coatract,  or  anything  that  it  T^ 
quires  in  terms.     An  architect  to  whom,  by  the  contra<^^ 
everything  waa  to  be  referred,  could  not  hold,  that  a  bri^*^ 
house  was  a  compliance  with  a  contract  to  build  one  of  marble  J 
or  that  steps  of  blue  flag  were  brown  stone  steps ;  or  that  * 
wall  twelve  inches  thick  complied  with  a  contract  to  ma^® 
one  of  sixteen  inches.     He  could  determine  whether  tt^ 
marble  front,  the  brown  stone  steps,  or  the  sixteen  inch  W^^^ 
were  put  up  in  a  workmanlike  manner,  but  could  dispeO^^ 
with  no  substantial  matter  expressly  required  by  the  contra^^ 
Such  approval  would  not  entitle  the  contractor  to  recover  ^\ 
law.     I  must,   then,  hold,  notwithstanding  the  work  ^^^ 
materials  have  been  approved  of  by  the  inspector,  comio  ** 
sioner,  street  committee,  common  council,  and  mayor,  tJca** 
the  contract  has  not  been  substantially  complied  with. 
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If  the  mayor  and  commoa  council  were  the  party  really 
in  interest,  for  whose  benefit  and  at  whose  expense  the  con- 
tract was  made,  as  it  is  made  in  their  name,  the  acceptance 
of  the  work  by  them  would  be  conclusive.     The  real  party 
bas  a  right  to  accept  a  brick  house  as  a  compliance  with  a 
ooDtract  for  one  of  marble,  and  if  he  accepts  it  as  a  fulfill- 
ment of  the  contract  he  would  be  bound  to  pay  for  it.     But 
in  this  case,  the  mayor  and  common  council  have  no  interest, 
either  individually  or  oflBcially,  or  in  their  corporate  capacity, 
in  the  performance  of  this  work  according  to  contract.     The 
contract  is  made  in  the  corporate  name  of  the  city,  but  it  is 
for  the  benefit  of  the  adjoining  property,  and  at  the  sole 
expense  of  the  owners  of  it.    The  mayor  and  common  council 
do  not  even  compose  the  corporation,  with  whom  the  contract 
is  made ;  the  inhabitants  of  the  city  compose  that  corpora- 
tion, under  the  name  of  "The  Mayor  and  Common  Council 
of  the  city  of  Newark."    The  individuals  who  at  the  time  are 
the  mayor  and  aldermen,  acting  in  their  oflBcial  capacity  in 
the  manner  prescribed  by  the  charter,  are  the  agents  of  that 
corporation,  and  can  bind  it  so  far  as  authorized  by  law. 
And  in  this  matter  of  street  improvements,  for  the  benefit 
*nd  at  the  expense  of  the  adjoining  property  owners,  the 
Qty  corporation  and  all  the  city  oflBcials  are,  to  a  certain 
extent,  the  agents  of  these  property  owners.     It  was  so  held 
^  a  like  case,  by  the  Supreme  Court  of  New  York.    Lake  v. 
The  Tmstees  of  Williamsburg,  4  Denio  523.  They  are  made 
BQdi  agents  by  law,  by  the  provisions  of  the  charter  j  and 
®*<»pt  when  greater  power  is  expressly  given  them,  their 
•eta  must  be  judged  of  by  the  law  regulating  the  powers  of 
•gents. 

How  far  courts  have  the  power  to  control  the  acts  of 
Municipal  corporations,  is  a  question  about  which  there  has 
"^8ome  doubt  and  diflBculty;  but  it  seems  to  be  now  at 
^t.  When  municipal  corporations  exceed  their  powers, 
^eii  by  acts  done  in  the  form  of  legislation,  the  courts  of 
*^caa  restrain  them  by  reversing  and  setting  aside  such 
^ttthorized  legislation. 
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But  all  legislative  acts  or  exercise  of  discretionary  powers, 
within  their  authority,  are  beyond  the  control  of  the  courts, 
however  unwise  or  impoHtic,  or  even  when  done  from  cor- 
rupt  motives,   or   unworthy*  purposes.       Their  legislative 
powers  are,  when  exercised  within  their  authority,  supreme. 
In  this  case  the  ordinance  directing  the  improvement  was 
a  legislative  act,  and  its  provisions,  however  absurd,  could 
not  have  been  reviewed.      Had  they  directed  a  sidewalk 
only  a  foot  in  width,  or  that  the  street  should  be  paved  with 
Carrara  marble,  at  a  cost  of  $16  per  foot,  the  courts  could  not 
have  interfered,  even  if  satisfied  that  the  provision  was  for 
the  purpose  of  enabling  some   favorite  who  had  a  lot  of 
Carrara  marble,  to  dispose  of  it.     But  when  the  corporation 
have  fulfilled  their  legislative  functions,  and  have  exercised 
their  legislative  discretion,  and  ate  about  to  fulfill  a  coairact 
by  paying  for  its  performance  with  the  money  of  the  lot 
owners,  they  are  not  acting  in  a  legislative  capacity,"  but  as 
agents.     And  if  they  should  accept  a  pavement  of  blue  flag- 
stone, worth  sixteen  cents  per  foot,  in  fulfillment  of  a  coutrju;^ 
to  pave  with  marble  worth  $16,  without  any  abatement  i^ 
price,  they  would  exceed  their  powers  as  agents,  and  in   * 
oase  as  strong  as  that,  no  court  could  avoid  the  conclusion 
that  there  was  fraudulent  collusion  between  them  and  vi^^ 
contractor. 

In  this  Civse,  the  ordinance  requires  the  street  commissioa*^^ 
to  advertise  for  proposals,  and  although  the  street  committ^ 
may  not  have  been  obliged  to  accept  the  lowest  bid,  yet  tl^^ 
proposals  of  all  competitors  would  be  guided  by  the  specific^ 
tions,  unless  there  were  some  favorite  contractor,  who  kn^J?*^ 
that  the  officials  would  dispense  with  his  complying  wi  ^' 
them.  If  such  was  the  object  or  the  understanding  of  tl-* 
committee  or  commissioner,  it  would  prevent  all  fair  oot^ 
petition,  and  was  a  fraud  upon  the  law  and  ordinances,  ** 
the  injury  of  the  complainants.  If  four  inch  curbsto*^ 
could  not  be  obtained,  or  was  so  much  more  expensive  tb.^* 
three  inch  curb  that  it  would  not  be  required,  the  specifi 
tions  should  have  been  for  curb  not  less  than  three  inch. 
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If  sand  is  as  good  as  gravel,  and  ten  inches  as  good  as  twelve, 
it  should  have  been  called  for  in  the  specifications ;  and  if  the 
deficient  work  and  materials  are  really  sufficient,  the  differ- 
ence in  cost  should  not  enure  to  the  benefit  of  the  contractor, 
but  to  the  parties  for  whose  benefit  and  at  whose  cost  the 
work  was  done. 

That  courts  have  the  power,  and  should  interfere  to  con- 
trol the  acts  of  municipal  corporations  and  their  officers  in 
the  exercise  of  powers  not  legislative  or  discretionary,  is 
settled  by  a  series  of  cases  in  the  state  of  New  York,  upon 
principles  applicable  here,  and  which  appear  to  me  to  be 
sound  and  correct.  Christopher  v.  The  Mayor  of  New  York, 
liBarb.  jB.  667;  Stuyveaant  v.  Pear  sail,  15  Ibid.  244  ;  Dt 
Baun  V.  The  May(yr  of  New  York,  16  Ibid.  392  ;  Wood  v. 
I>ra-p^,  24  Ibid.  187. 

The  evidence  in  this  case  shows  gross  negligence  in  not  re- 
quiring O'Connor  to  perform  parts  of  his  contract  expressly 
stipulated  for,  which  were  not  left  to  the  discretion  of  any 
one;  negligence  so  great,  that  if  it  does  not  warrant  the 
inference  of  fraudulent  collusion,  yet  of  itself  amounts  to 
1^1  fraud.  Agents  or  trustees,  who  accept  the  office  of 
attending  to  duties  on  behalf  of  others,  in  which  they  them- 
selves have  no  interest,  and  then  neglect  their  duties,  or  per- 
form them  in  such  manner  as  to  sacrifice  the  interest  of  those 
ft>r  whom  they  profess  to  act,  In  favor  of  a  third  party,  are 
goilty  of  a  breach  of  trust  Which  in  equity  is  a  fraud. 

The  only  remedy  in  such  case,  if  the  city  authorities  will 
^ot  resist  the  claim,  is  in  equity.  If  the  land  owners  stand 
^y  and  see  the  city  pay  the  contractor,  they  can  have  no 
'^lief  against  the  assessment.  This  was  so  held  by  the 
'-'^n  of  Errors,  in  the  case  cited  by  the  counsel  for  the  de- 
fendants.    The  State  v.  Jersey  Oityy  5  Butcher  441. 

In  this  case,  as  the  work  was  accepted,  and  the  street  has 
•^n  for  years  in  public  use,  it  would  not  be  equitable  to 
^mpel  O'Connor  to  put  his  work  now  in  such  condition  as 
^as  required  by  the  contract.  The  only  remedy  is  to  make 
^h  deduction  from  the  price  as  justice  requires.  The 
Vol.  IV.  2  K 
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deduction  to  be  made  is  the  difference  between  the  ooeiof 
the  wotk  if  it  liad  been  done,  and  of  the  materials  if  they 
had  been  furnished  according  to  the  substantial  reqaiaitiooa 
of  the  contract,  and  their  dost  as  done  and  furnished. 

For  this  purpose,  it  must  be  referred  to  a  master  to  ascer- 
tain and  report  what  would  have  been  the  additional  cost  to 
(3'Connor,  if,  at  the  time  this  work  was  done,  he  had  sub- 
stantially and  fully  complied  with  every  express  requisition 
of  his  contract,  and  this  without  regard  to  the  fact  whether 
the  work  completed  in  that  manner,  would  have  been  mate- 
rially better  than  as  it  was  done. 


The  ATTORNEt  General  ex  rel.  Stickle  and  others  w.  The 
Morris  and  Essex  Railroad  Company. 

Prudden  t;^.  THE  same. 

1.  Wheh  lands  ire  laid  out  by  the  o^ner  in  blocks  and  lots,  with  streets, 
cither  upon  a  map  or  by  opening  and  markiiig  out  streets  upon  the  ground, 
purchasers  of  lotfl  from  sUch  owner,  by  deeds  bounding  them  upon  sQ^'" 
streets,  acquire  an  easement  or  right  in  them,  and  are  entitled  to  pass  over 
them,  and  to  have  them  kept  open  for  passage  to  and  from  their  lot»,*^ 
least  as  far  as  the  next  open  street  on  each  side,  and  when  the  streets  are 
taken  for  public  highways,  are  entitled  to  hav^  them  taken  for  thatporpo^ 
without  compensation.  • 

2.  Such  Btrees  do  not  become  public  streets  sO  as  to  charge  the  pn'^l'^ 
with  the  burthen  of  keeping  them  in  repair,  until  the  proper  aathorit'^ 
have,  by  some  act.  accepted  them  as  public  streets  or  highways.  Wh*^ 
the  dedication  is  by  a  map,  and  Miles  by  that  niap,  the  public  acquire  tn^ 
right  to  them  as  public  streets  by  use  for  twenty  years.  Where  the  ^^^' 
cation  is  by  actually  marking  )oUi  and  opening  the  street  for  public  tra^^ ' 
a  use  for  much  less  time  is  sufficient. 

3.  Until  the  public  have  acquired  a  right,  purchasers  of  lots  who  b*^ 
^x^quired  the  easement  may  surrender  it  to  the  owner,  and  the  lands  wtl^ 
free  from  the  dedication.     And  if  the  public,  having  accepted  the  ded**^ 
tion  and  laid  out  a  highway  upon  the  land  dedicated,  afterwards  abaO^^ 
it  and  vacate  the  highway,  it  seems  that  the  purchaser  would  still  t^^ 
iiiH  easement  or  right  of  way. 

4.  The  vacation  of  a  public  highway  which  croasas  another  public  fft^^ 
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lighway,  even  where  for  a  short  distance  it  rans  along  the  highway  so 
tsed,  where  the  two  highways  are  parts  of  different  routes  and  were  laid 
for  different  objects,  will  not  vacate  the  part  of  the  road  crossed  by  the 
hway  so  vacated. 

>.  The  grant  in  a  charter  of  the  right  to  construct  a  railroad  on  a  specified 
lie,  gives,  without  express  words,  the  right,  as  against  the  public,  to  cross 
public  highways  which  said  route  may  intersect.  But  a  grant  will  not 
implied  to  construct  a  railroad  upon  or  along  a  public  highway,  unless 
is  is  necessary  for  the  route  as  authorized. 

6.  Tbe  right  which  the  owner  of  a  lot  fronting  upon  a  street  has  to  have 
rriages  and  vehicles  of  all  kinds  stop  in  front  of  his  lot  and  stand  there 
r  tbe  time  necessary  for  tbe  letting  out  and  taking  in  persons  and  goods, 
a  right  in  that  part  of  the  street  different  from  tbe  rigbt  of  the  public  at 
rge,  and  any  encroachment  or  appropriation  of  the  street  opposite  his 
emisea,  which  abridges  or  takes  away  that  right,  is  an  injury  peculiar  to 
m.  for  which  he  may  have  redress  by  suit  in  his  own  name. 

7.  Tbe  purchase  of  the  fee  of  lands  in  a  public  street,  does  not  authorize 
railroad  company  to  construct  their  road  upon  it  as  against  the  public, 
ithoQt  express  authority  of  law,  or  as  against  individuals  who  have  the 
ght  or  easement  of  passing  over  it. 

8.  Adverse  possession  or  user  of  a  public  street  gives  no  right  as  against 
»e  public. 

d.  Tbe  construction  of  a  railroad  operated  by  steam  upon  a  public  high- 
'ay.  without  authority  of  law,  is  a  nuisance  which  will  be  restrained  by 
'junction. 


Bales  to  show  cause  why  an  injunction  should  not  issue  in 
iie  above  cases,  had  been  granted,  and  the  defendants  having 
iled  their  answers,  leave  was  given  to  take  depositions  to  be 
sed at  the  hearing  on  the  rules.  The  alleged  injury,  against 
'kich  relief  was  asked,  being  the  same  in  both  cases,  by 
frangement  of  counsel  the  two  causes  were  argued  together, 
^i  the  same  depositions  used  in  both. 

Mr.  Forsyth  and  Mr.  Pitney,  for  application. 

Mr.  Vanatia,  contra. 

The  Chancellob. 

The  injunction  applied  for,  is  one  to  restrain  the  defendantx«* 
fom  laying  a  second  track  of  their  railroad  in  a  street  in  the 
iUage  of  Dover,  in  the  county  of  Morris,  called  Dickerson 
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Street.  The  defendants,  about  twenty  years  ago,  laid  one 
track  of  their  road  in  Dickerson  street,  along  or  near  the 
south  side  of  the  street,  and  are  now  about  to  lay  SDOther 
track  to  the  north  of  that,  which  will  extend  into  Dickerson 
street,  and  occupy  about  eleven  feet  more  of  its  width.  The 
relators  in  the  information,  and  the  complainant  in  the  bill, 
are  owners  of  lots  on  the  north  side  of  Dickerson  street, 
oppasite  the  part  where  the  additional  track  is  proposed  to 
be  laid,  and  laying  that  track  would  reduce  the  width  of  the 
street  in  front  of  their  premises  for  practical  use  as  a  street. 

The  questions  raised  are,  whether  Dickerson  street  has 
been  dedicated  to  and  accepted  by  the  public  so  as  to  become 
a  public  highway,  in  which  the  right  of  the  public  can  be 
protected  by  information ;  and  whether  if  it  had  become  a 
fiublic  highway,  the  defendants  are  not  authorized  by  their 
charter  to  occupy  it  by  their  road.  Also,  whether  the  land 
which  is  occupied  by  the  street,  was  not  dedicated  to  the 
owners  of  lots  fronting  upon  it  in  such  way  as  to  give  them 
an  easement  or  right  to  have  it  kept  open  for  a  way  to  its 
full  width.  And  whether,  if  such  easement  does  not  exist, 
the  complainant  in  the  bill  does  not  suflFer  an  injury  by  nar- 
rowing the  street  in  front  of  his  lot  and  buildings,  different 
from  that  sustained  by  the  public  at  large,  so  as  to  entitle 
him  to  relief  by  a  suit  in  his  own  name. 

About  forty  years  ago,  the  land  occupied  by  Dickerson 
street  and  the  lots  of  the  complainant  and  relators,  and  in 
fact  by  the  greater  part  of  the  village  of  Dover,  was  owne<i 
by  Henry  McFarlan.    He,  about  that  time,  laid  it  out  into  a 
village  plot,  by  streets,  which  he  had  marked  out  on  maps 
made  of  the  village,  kept  in  his  oflBce  and  exhibited  to  pur- 
chasers of   lots.      These  streets,  or  many  of  ihem,  were 
afterwards,  from  time  to  time,  opened  and  staked  out  upon 
the  ground,  as  it  become  necessary  or  useful  for  the  sale  of 
lots,  or  public  travel. 

The  main  street  was  Blackwell  street,  which  ran  nearly 
east  and  west,  and  was  laid  out  seventy-five  feet  in  width. 
Dickerson  street  was  south  of,  and  parallel  to  Blackwell 
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Street,  at  the  distance  of  two  hundred  and  seventy  feet  from 
it,  was  the  most  southerly  street  on  the  plot  and  was  sixty- 
six  feet  wide,  except  at  one  part  where  that  width  would 
reach  lands  owned  by  William  Ford,  and  in  front  of  his  tract 
it  was  laid  out  only  sixty  feet  wide,  so  as  to  leave  six  feet   ^ 
between  his  land  and  the  street.     Ford's  tract  is  now  owned   r 
md  occupied  by  the  defendants  for  a  depot.     McFarlan  also 
laid  out  and  opened  cross  streets  running  north  and  south. 
The  most  westerly  was  Warren  street,  and  then,  proceeding 
to  the  east,  came  Sussex,  Morris,  Essex,  and  Bergen  streets, 
in  succession.     Dickerson  street  had  been  opened  and  staked 
out  before  1835,  as  far  west  as  the  west  side  of  Warren  street ; 
and  the  trustees  of  McFarlan  s  estate,  who  after  his  death 
had  been  invested  with  lull  power  for  that  purpose,  by  two 
deeds  made  in  1837  and  1839  respectively,  conveyed  to  the 
complainant,  Byram  Prudden,  a  lot  at  the  northwest  corner 
of  Dickerson  ^d  Morris  streets,  extending  one  hundred  feet 
along  Dickerson  street  and  seventy-five  on  Morris  street; 
these  deeds  describe  the  lots  as  bounding  on  Dickerson  street 
and  on  Morris  street.     These  streets  were  at  that  time  laid 
tlowu  and  designated  by  these  names  on  maps  then  in  pos- 
ftession  of  McFarlan'^  trustees,  which  he  had  procured  to  be 
made,  and  it  is  not  shown  that  they  had  any  other  origin  or 
existence,  except  being  opened  ou  the  lands. 

Before  McFarlan  laid  out  the  town  plot,  there  Wiis  an  old 
public  road  running  through  it,  which  had  once  been  a  turn- 
pike road,  but  which  the  turnpike  company  had  abandoned, 
and  which,  by  legislative  authority,  had  become  a  public 
highway,  which  the  proper  public  officers  were  bound  to 
maintain  and  keep  in  repair.  This  road  originally  crossed 
the  block  between  Warren  and  JSusst^x  streets,  north  of 
l)u'ker«on  street,  diagonally,  and  came  into  Dickerson  street 
U'tween  Sussex  and  Morris  sinnjts,  when?,  taking  the  direc- 
tion of  Dickerson  stn^et,  it  nearly  coincided  with  it  fjr  throe 
or  four  blocks,  and  then  ran  to  the  south  of  the  range  of 
J^ickerson  street.  In  1848,  the  defendants  constructed  their 
^oad  through  Dover.     Surveyors  of  the  highways,  who  had 

2k* 
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been  appointed  for  the  purpose,  by  a  return,  recorded  in 
July,  1848,  vacated  the  old  public  road  from  the  comer  of 
Sussex  street  and  Blackwell  street,  to  a  point  forty-four 
chains  easterly  of  Sussex  street.  The  road  had,  by  user  or 
legislative  authority,  been  changed  before  this,  so  that 
instead  of  crossing  the  road  diagonally,  it  run  along  Black- 
well  street  to  Sussex  street,  then  southerly  down  Sussex 
street  to  Dickerson  street,  and  then  eastwardly  along  Dicker- 
son  street  to  Morris  street.  After  this  vacation,  the  trustees  of 
the  McFarlan  estate,  by  deed  dated  September  9th,  1848 1 
granted  to  the  defendants  the  right  to  construct  their  rail- 
road on  a  strip  of  land  fifty  feet  wide,  being  twenty-five  fe^t 
on  each  side  of  a  line  run  parallel  to  the  north  side  of  Dicl^' 
erson  street,  south  of  and  fifty  feet  distant  from  it.  Dickereo  ^ 
street  was  laid  out  entirely  on  the  McFarlan  estate,  and  a=*^ 
forty-one  feet  of  the  strip  upon  which  the  grant  to  tk^^® 
defendants  was  made  was  within  Dickerson  street,  nine  f&^^^ 
of  the  fifty  was  upon  the  Ford  lot,  which  defendants  afte  :^'' 
wards  purchased,  for  the  whole  front  of  that  lot,  and  mad^" 
of  the  residue  of  the  nine  feet  was  upon  lands  of  the  McFarlF^-*^ 
estate  south  of  Dickerson  street.  As  the  fee  of  all  this  fif"*>y 
feet  within  the  line  of  Dickerson  street,  was  vested  in  t 
trustees  of  the  McFarlan  estate,  the  grant  to  the  defendam 
would  authorize  them  to  construct  their  road  u|:K)n  it,  unl 
the  public  or  individuals  had  acquired  rights  in  it  that  woa  ^^ 
he  infringed  by  such  construction.  It  is  conceded  that- tBr^^ 
tra<;k  which  the  defendants  propose  to  build,  is  upon  tl»-  *^ 
strip  of  fifty  feet  included  in  the  grant. 

The  information  is  based  upon  the  claim  that  Dickersi^^^^ 
street  is  a  public  highway,  and  was  such  before  the  grant  ^ 
the  defendants  of  September,  1848.  It  is  shown  by  tft^^ 
depositions,  and  is  not  disputed,  that  for  years  prior  to  184cr'*^' 
Diokei^on  street  had  been  opened  in  front  of  the  premises  ^^^ 
the  relators  and  the  complainant,  from  Morris  street  to  t^'- 
west  side  of  Warren  street,  and  that  it  was  used  by  10^^^ 
public  as  a  street.  It  also  appears  from  exhibits  in  t*-^"*^ 
cause,  that  before  1848,  the  trustees  of  the  McFarlan  ^^'=^  ^* 
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0  the  relators  and  the  complainant,  or  those  under 
;y  claim,  and  to  others,  lots  on  the  north  side  of 

street,  between  Warren  and  Morris  street,  and 
these  lote  in  the  conveyances  as  abutting  on 
street.  It  is  now  too  well  settled  to  be  doubted  or 
that  if  the  owner  of  a  tract  of  land  lays  it  out  in 
js,  streets,  and  squares,  and  sells  lots  by  reference 
p,  or  in  the  conveyance  abute  them  on  the  streets 
at,  the  streets  and  squares  on  the  maps  so  re- 
or  the  street  on  which  the  lot  is  so  abutted  when 
is  not  referred  to,  became  thereby  dedicated  to 
5 :  or,  if  the  owner  of  land  marks  out  a  street  bv 
»uil<lings  on  each  side  of  it,  and  then  sells  or  leases 
dings,  the  space  so  marked  out  is  thereby  dedicated 
use.  The  purchasers  of  the  lots  acquire  an  ease- 
ight  in  the  lands  so  laid  out  as  streets,  and  have  a 
3ass  over  them,  and  to  have  them  taken  by  the 
ithorities  for  public  streets,  without  com-pensation 
aer.  By  such  dedication,  the  streets  do  not  become 
jhways ;  they  are  not  such  until  accepted  by  the 
iblic  authorities,  or  until  used  by  the  public  as 
for  twenty  years;  until  then,  there  is  no  right  ac- 
the  public,  but  only  by  the  purchasers  of  lots,  by 
)sent  the  e^tsements  may  be  surrendered  and  the 

1  from  all  claim  by  the  rest  of  the  public.     These 
have  been  declared  as  law  by  the  courts  of  this 

1   affirmed   by   the   Court  of  Errors,  by  repeated 
Den  V.  Dummer,  Spencer  106  ;  Holmes  v.  Jersey 
*as,  299  ;  Jersei/  City  v.  Morris  Canal  and  Banking 
,  Ibid.  647. 

(on  street  in  front  of  the  lots  in  question,  has  become 
lighway  by  being  used  as  such  by  the  public  for 
I  twenty  years.  This  was  determined  as  suflScient  in 
Jersey  City^  and  in  Smith  v.  The  State,  3  Zab,  130; 
ihe  Court  of  Errors,  Ibid.  712.  It  may  bo,  that  in 
lake  the  township  liable  for  the  repair  of  this  road, 
3r  act  of  adoption  by  the  proper  authorities  was 
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necessary ;  but  nothing  further  is  necessary  to  establis 
right  of  the  public  to  use  and  travel  it  as  a  public  hig 
In  this  case,  as  the  land  was  dedicated  to  the  public  '■ 
act  of  the  owner  in  staking  out  and  opening  a  public 
over  it,  as  well  as  by  selling  lots  bounded  on  that  sti 
did  not  require  user  by  the  public  for  twenty  years  to  a* 
the  public  right ;  the  use  for  a  much  shorter  time  wai 
oient.  This  right  was  acquired  by  the  public  in  the 
of  Dickerson  street,  between  Warren  and  Morris  strec 
its  full  width,  prior  to  1848.  It  was  then  a  public 
And  the  vacation  by  surveyor,  in  1848,  of  the  old 
highway,  which,  for  part  of  the  distance  between  Morr 
Sussex  streets,  ran  over  and  nearly  coincided  with  I 
son  street,  cannot  be  held  tahave  vacated  Dickerson 
or  even  the  part  which  it  so  run  over,  for  it  did  not 
the  residue  of  that  street,  of  which  this  was  a  necessar 
And  purchasers  of  lots  before  that  year,  had  become  in 
with  the  easement  or  right  to  have  this  street  kept  o 
ii  public  street.  The  grant  to  the  defendants,  thei 
clearly  subject  to  those  rights  in  the  street  which  hai 
previously  acquired. 

The  adverse  use  and  possession  of  the  lands  to  be  oc 
by  the  new  track  can  be  of  no  avail.  In  the  first  pla 
positing  lioop-[)oles  or  other  goods  to  V;e  transported  oi 
raib'oad  upon  the  part  of  the  public  road  adjoining 
track,  is  no  adverse  use  or  po-^sessioii ;  and,  second 
adverse  possession  can  atfeot  the  right  of  the  public  to  a 
or  highway. 

An  obstruction  or  nuisance  lo  a  public  highway  is 
jury  to  the  public,  for  which  an  information  in  the  m 
the  attorney  general  is  tho  pro[)er  remedy. 

It  cannot  be  questioned,  that  the*  occupation  of  a 
roatl  by  the  track  of  a  railway,  operated  by  steam,  efte< 
]>revents  the  use  of  the  ]>art  so  occupied  for  the  track 
public  as  a  highway  for  ordinary  travel,  lor  which  thest 
were  dedicated,  and  for  which  ordinary  roads  are  lai 
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Such  occapation,  then,  unless  authorized  by  law,  is  a  public 
nuisance,  which  this  court  must  restrain. 

The  defendants  claim,  that  they  are  authorized  by  thei^ 
charter  to  lay  their  road  along  and  upon,  as  well  as  across 
•and  over,  public  streets.  This  court,  in  the  case  of  The 
Af orris  and  Essex  Railroad  Co.  v.  Newark,  2  Stockt,  352, 
decided  that  this  charter  did  not  confer  the  right  to  lay  their 
track  along  and  upon  public  streets,  unless  in  a  case  of  ne- 
cessity, which  is  not  pretended  to  exist  here.  The  defend- 
ants, then,  are  not  authorized  by  law  to  lay  their  track  upon 
this  street,  and  the  injunction  applied  for  by  the  information 
filed  must  be  granted. 

The  bill  filed  by  Byram  Prudden  presents  the  additional 
question,  whether  a  suit  can  be  maintained  by  an  individual 
for  a  nuisance  in  a  public  road  or  street,  because  it  narrows 
and  obstructs  the  street  in  front  of  his  premises.     I  am  in- 
clined to  think  that  there  is  in  such  case  a  special  injury  to 
the   individual,  diflerent  from  that  to  the  public  at  large. 
The  lot  of  Mr.  Prudden  is  occupied  by  a  shop  and  dwelling- 
house.     Besides  the  right  of  passing  along  the  highway,  he 
lias  the  right  of  having  wagons  and  vehicles  of  all  kinds  stand 
on   the  street  in  front  of  his  premises  for  a  sufficient  time  to 
loa.d  or  unload,  and  to  occupy  for  that  purpose  so  much  of 
the  street  as  is  necessary ;  provided,  it  does  not  obstruct  or 
irnpede  public  travel.     Every  serious  encroachment  on  the 
^idth  of  the  street  narrows  this  right,  which  is  an  injury 
^^ly  to  him,  and  not  to  the  public.     Such  encroachment  has 
*^^en  held  to  be  an  injury  to  the  individual,  in  several  cases. 
Q^rnirj^  v.  Lowerre,  6  Johns.  C.  E.  439  ;  Spencer  v.  Lond. 
^  Mrm,  R.  Cb.,  8  Sim.  193;  Sampson  v.  Smith,  Ibid.  272. 
Id  this  case,  Prudden  has  also  a  right  by  his  purchase  before 
th^  grant  of  1848,  to  have  this  open  to  the  full  width.     The 
Public  have  adopted  the  street  as  a  highway,  and  have  not 
^Viandoned  or  vacated  the  right,  and  the  right  of  Prudden 
^y  the  dedication,  therefore,  cannot  be  destroyed.     This  is  a 
^ight  special  to  him,  and  not  held  in  common  with  the  public. 
Whether,  after  an  acceptance  by  the  proper  authorities,  or 
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by  public  use,  if  the  street  should  be  vacated  by  legal  pro- 
ceedings for  that  purpose,  and  thus  discharged  from  the 
public  burthen,  the  owners  of  lots  fronting  upon  the  part  so 
vacated,  would  retain  the  easement  of  a  right  of  way,  so  far 
as  to  have  a  right  of  passage  from  and  to  the  lots  purchased, 
is  perhaps  not  settled  by  direct  adjudication.  The  intima- 
tion in  the  opinion  of  Justice  Vredenburgh,  in  The  StaU^, 
Snedeker,  1  Vroom  84,  and  the  doctrine  maintained  by 
Chancellor  Walworth,  in  The  Trustees  of  Watertovm  v. 
CoweUf  4  Paige  510,  and  by  the  Supreme  Court  of  New 
York,  In  re  29th  Street,  1  HiU  189,  and  in  Bissdl  v.  Tk 
New  York  Central  Railroad  Co,,  26  Barb.  R.  632,  would 
seem  to  point  to  a  conclusion  founded  on  correct  princples; 
which  is,  that  the  purchaser  of  a  lot  upon  a  street  so  dedi- 
cated, acquires  a  perpetual  and  indefeasible  right  of  access 
to  his  lot  over  the  same,  or  at  least  over  so  much  as  leads 
from  his  lot  to  the  next  adjoining  public  street  on  each 
side,  whether  the  same  be  accepted  and  adopted  by  the 
)>ublic  as  a  highway  or  not,  and  retains  it,  if  after  ac- 
ceptance the  same  be  abandoned  by  the  public  as  a  public 
highway.  But  it  is  not  necessary  to  decide  this  question 
here ;  the  public  have  not  abandoned  or  vacated  the  part 
of  this  street,  on  which  the  new  track  is  proposed  to  be  laid. 
On  either  ground,  Prudden  is  entitled  to  maintain  a  suit 
in  his  own  name,  and  to  have  the  injunction  applied  for  in 
his  suit. 


The  Boston  Franklinite  Company  vs.  Condit  and  Torret. 

1.  A  conveyance  to  two,  without  the  words  *'  to  be  held  as  joint  tenant* 
and  not  as  tenants  in  common,"  creates  a  tenancy  in  common,  without  sor- 
vivorship,  even  when  it  is  to  tliem  as  trustees.  There  is  nothing  in  tbe 
statute  to  control  the  plain  meaning  of  the  words,  which  must  have  effect, 
unless  this  leads  to  an  evident  absurdity,  or  defeat  the  design  of  the  act. 

2.  A  subsequent  statute  cannot  change  or  divest  estates,  vested  before  its 
passage.  The  act  relative  to  trustees,  passed  April  Ist,  1868,  so  far  as  in- 
tended to  be  retrospective,  is  inoperative. 
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3.  Lands  held  in  trust,  opon  the  death  of  the  trustee,  descend  according 
the  rules  of  the  common  law,  to  the  eldest  son  ;  they  are  not  within  the 

\Uiie  of  descents. 

4.  Where  lands  are  coDveyed  in  trust  to  sell,  both  trustees  must  unite  in 
e  conveyance,  in  order  to  execute  the  trust.  If  one  conveys,  it  will  only 
insfer  his  legal  estate,  subject  to  thid  trust.  Whether  both  trustees  must 
in  in  one  deed  :  Quaere. 

5.  One  tenant  in  cbmmon  cannot  convey  a  particular  part  of  the  corn- 
on  property,  or  an  basement  in  it,  is  the  right  to  dig  ores,  to  the  prejudice 

his  co-tenant.  Such  conveyance  is  void  as  to  the  co-tenant,  but  good  (U 
gainst  the  grantor. 

6.  A  grantee  of  the  Hght  to  dig  ores,  from  one  tenant  ih  common^  cannot 
ill  for  a  partition  of  the  premises. 


This  cause  was  argued  ou  pleadings  and  proofs. 
Mr,  Haines  and  Mr,  McCarter,  for  complainant. 
Mr.  Bradley  J  for  defendants. 

The  Chancellor. 

The  bill  is  for  partition.  The  complainarll  claims  title  to 
16  equal  moiety  or  half  part  of  the  iron,  feinc,  and  other 
es,  in  a  tract  of  land  in  the  county  of  Sussex,  known  as  the 
gden  Mine  Tract.  The  defendants  are  seized  of  the  fee  of 
e  whole  tract,  subject  to  the  right  of  tlie  complainant.  This 
Je  is  not  disputed  by  the  complainant;  but  the  defendant^ 
sny  the  title  of  the  complainant  to  one-half  the  ore  in  the 
act,  or  to  the  ore  in  an  undivided  half  of  the  tract,  and  deny 
e  right  to  have  partition. 
Samuel  G.  I.  DeCamp  was  seized  of  the  Ogden  Mine  Tract 

1817.  On  the  26th  day  of  March  in  that  year,  he,  with 
s  wife,  conveyed  it,  with  other  property,  to  W.  Darrah  and 
^  F.  Kerr,  in  fee,  in  trust  to  sell  and  pay  his  creditors  out 

the  proceeds.  In  May,  1830,  W.  Darrah  died,  leaving 
!.  T.  Rarrah,  his  eldest  son,  and  other  children,  surviving. 
Q  the  13th  day  of  April,  1833,  Kerr,  the  surviving  trustee, 
jr  deed,  reciting  the  conveyance  in  trust,  and  that  he  con- 
eyed  as  surviving  trustee,  conveyed  the  Ogden  Mine  Tract 
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to  J.  E.  Edsall  and  S.  Fowler,  for  the  consideration  of  $50,  tiw 
tract  containing  twenty  and  a  half  acres.  On  the  Istday  of 
September,  1836,  Fowler  and  wife,  by  deed  dated  on  that 
day,  in  consideration  of  $21,000,  conveyed  to  Witherill  and 
Ames,  in  fee,  six  tracts  of  land,  described  by  metes  and 
bounds,  containing  about  thirty- two  hundred  acres,  which 
did  not  include  the  Ogden  Mine  Tract;  and  "also  all  the 
iron,  zinc,  and  other  ores,  on  or  within  any  of  the  lands  of 
the  said  S.  Fowler,  in  the  county  of  Sussex."  The  deed 
contained  full  covenants  of  ownership,  seizin,  freedom  from 
encumbrance,  right  to  convey,  and  of  warranty,  as  to  the 
"  lands  and  premises  descinbed  m  t^."  By  several  mesne 
conveyances,  this  right  to  ores  in  the  Ogden  Mine  Tract,  if 
any  was  conveyed  to  Witherill  and  Ames,  was  conveyed  to 
and  vested  in  the  complainant. 

On  the  14th  day  of  October^  1836,  Henry  T.  Darrab,  with 
two  other  children  of  W.  Darrah,  deceased,  by  deed  raiting 
the  conveyance  by  Kerr,  and  in  consideration  of  $1,  did 
grant,  bargain,  sell,  alien,  enfeoff,  convey,  and  confirm,  unto 
Edsall  and  Fowler,  the  said  Ogden  Mine  Tract.  S.  Fowler, 
by  deed  dated  August  25th,  1843,  conveyed  to  his  son,  S. 
Fowler,  jun.,  the  undivided  half  of  this  tract,  with  covenants 
against  his  own  acts ;  and  S.  Fowler,  jun.,  on  the  3d  ot 
February,  1847,  conveyed  this  undivided  half  to  Edj^all.  The 
•title  of  Edsall  in  the  tract,  was  by  several  mesne  conveyances 
vested  in  the  defendants. 

The  defendants  contend,  first:  That  the  deed  from  D^ 
Camp  to  Kerr  and  Darrah,  conveyed  the  title  to  ibemiis 
tenants  in  common,  and  that  on  Darrah's  death,  the  title  to 
one-half  vested  in  his  son  Henry,  and  did  not  survive  to 
Kerr ;  that  the  deed  from  Kerr  to  Fowler  was  void,  Ji3  one 
trustee  cannot  alone  execute  a  trust,  or  convey  the  part  ot 
which  the  legal  title  is  Vested  in  him,  without  his  co-trubtee 
joining;  and  that  as  the  conveyance  from  H.  T.  Darrah  to 
Fowler  was  not  until  after  Fowler's  deed  to  Witherill  and 
Ames,  no  title  to  this  lot  or  the  ores  in  it,  passed  by  that 
deed.     Secondly  :  That  if  any  title  did  pass  to  Fowler  aud 
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isall  by  Kerr's  deed,  it  was  only  the  title  to  the  one  half 
lich  was  vested  in  Kerr,  and  that  Fowler  did  and  could 
ivey  to  Witherill  and  Ames,  only  his  share,  or  one  andi- 
led  fourth.     Thirdly :  That  Fowler,  being  only  a  tenant 
common,  could  not  convey  any  specific  part  of  the  land,  or 
y  right  to  ores,  or  any  other  easement  in  the  common 
>perty,  and  that  such  conveyance  was  void  as  against 
Isall,  his  oo-tenant.     Fourthly:  That  the  effect  of  the 
rds,  '*  all  the  ores  on  or  within  any  of  the  lands  of  said  S. 
wler,  in  the  county  of  Sussex,"  is  to  convey  only  the  ores 
Fowler's  lands,  and  not  on  lands  of  him  and  Edsall,  on 
lich  he  had  no  right  to  convey  all  the  ores. 
The  first  question  is,  whether  the  deed  from  DeOamp  con- 
yed  this  land  to  Darrah  and  Kerr  as  tenants  in  common, 
joint  tenants.     It  was  five  years  after  the  act  of  1812, 
7ix.  Dig.  150,  §  34,  Hev.  Laws  650,)  which  declares  that  no 
tate  shall  be  considered  in  joint  tenancy,  unless  it  be  ex- 
'essly  set  forth  in  the  grant  creating  it,  that  it  is  the 
tention  of  the  parties  to  create  an  estate  in  joint  tenancy, 
id  not  an  estate  of  tenancy  in  common.  This  deed  contains 
*  SQch  words ;  it  is  simply  to  the  grantees,  ''  their  heirs 
d  assigns,'*  ''  to  have  and  to  hold  to  them,  their  heirs  an4 
u'gns ;"  and  if  this  statute  is  applicable  to  lands  conveyed 
trust,  this  tract  by  force  of  it  was  vested  in  them  as 
ants  in  common.     The  words  of  the  statute  are  general, 
1  clearly  include  grants  or  conveyances  to  trustees.  There 
Nothing  in  the  statute  to  limit  it  so  as  to  exclude  trusts. 
ere  is  nothing  in  the  preamble  of  the  statute  to  limit  the 
'^ral  meaning  of  the   words;    it  simply    recites  that, 
^hereaS)  estates  granted  to  a  plurality  of  persons  have 
"^tofore  been  held  to  be  estates  in  joint  tenancy,"  there- 
e  it  was  enacted,  &c.     It  shows  that  the  object  was  to 
Inge  the  rule,  and  that  the  words  which  before  created  a 
Kit  tenancy  should  thereafter  create  a  tenancy  in  common. 
le  object,  no  doubt,  was  to  give  to  the  words  used  the 
^t  which  most  persons  would  suppose  they  had.     When 
Elds  were  conveyed  to  two  persons  and  their  heirs,  few  sup- 
ToL.  n.  2l 
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posed  that  the  heirs  of  the  one  who  happened  to  die  fi: 
would  have  none  of  it,  and  that  they  gave  it  to  the  sorvi^ 
and  his  heirs.  There  was  the  same  reason  for  changing  1 
law  in  the  case  of  trust  estates  as  in  other  cases.  A  pen 
choosing  two  trustees  does  so  because  he  wants  more  \k 
one,  and  naturally  may  suppose  when  he  conveys  to  two  a 
their  heirs,  that  if  one  dies  his  heir  will  act  with  the  8 
vivor.  To  be  sure,  the  evil  consequences  would  not  be 
great  in  the  case  of  a  trust  estate  as  in  other  cases ;  but 
wrong  to  be  remedied  existed  in  that  case  as  in  others, 
wrong  results  from  applying  the  act  to  trust  estates.  I 
although  cases  exist  in  which  a  construction  has  been  gi 
to  a  statute,  different  from  the  plain  meaning  of  its  woi 
they  are  cases  in  which  these  words  have  been  extendec 
matters  plainly  within  the  mischief  to  be  remedied,  oi 
which  the  application  of  the  words  in  the  full  extent  of  tl 
natural  meaning,  would  work  evident  injustice,  or  lead 
great  absurdity,  which  was  evidently  not  intended  or  ( 
templated.  In  this  case,  there  is  no  injustice  or  absun 
whatever;  the  only  question  is,  whether,  if  the  case 
trustees  had  been  brought  to  the  consideration  of  the  legi 
ture,  they  would  have  thought  it  wise  or  expedient  to  inci 
them  in  its  provisions.  As  it  is,  they  thought  of  no  c 
which  it  was  expedient  to  except,  and  did  not  except  t 
No  case  is  cited  where  an  exception  has  been  made  from 
plain  words  of  a  statute,  because  the  court  was  of  opii 
that  it  would  have  been  better  or  wiser  to  except  such  cf 
or  that  the  legislature  would  have  excepted  them,  if  appe^ 
to  on  the  subject.  It  is  much  better  for  courts  to  be  i 
crned  by  the  plain  words  of  a  statute  than  to  aim  at  even 
their  effect,  even  tor  good  ends ;  and  in  no  case  should  " 
be  over- ridden,  except  one  of  evident  necessity  to  effec 
intention  plainly  shown. 

The  act  relative  to  trustees,  passed  April  1st,  1868,  (. 
Dig,  1006,)  was  intended  to  change  this  rule  in  the  cae 
trustees,  and  had  it  been  passed  befoi'e  1817,  would  1 
made  this  an  estate  in  joint  tenancy.     This  act  was  intei 
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to  have  a  retrospective  effect,  and  by  its  words  applies  to  aU 
estates  theretofore  granted,  and  thereafter  to  be  granted. 
And  although  an  act  will  not  be  construed  to  have  a  retro- 
spective effect,  unless  its  words  expressly  require  it,  yet  this 
act  must  be  so  construed.  But  so  far  as  it  affects  estates 
vested  before  its  passage,  it  must  be  held  to  be  unconstitu- 
tional and  inoperative.  This  principle  has  been  held  by  the 
courts  of  this  and  other  states,  to  limit  the  operation  of  the 
act  relating  to  married  women,  in  cases  where  the  husband's 
right  had  vested.  Van  Note  v.  Downer/,  4  Butcher  219  ; 
Bydn  V.  HuUe,  24  K  Y.  H.  372;  Westervelt  v.  G^regg,  12 
A-  7.  R.  202. 

The  comparison  made  in  the  preamble  of  the  act  of  1868, 

between  the  act  directing  the  descent  of  real  estate,  and  the 

act  of  1812,  shows  a  want  of  attention  to  the  expression  in 

the  act  of  descents,  by  which  it  is  held  not  to  apply  to  tfust 

estates.    The  first  words  in  the  first  section  of  the  act  of 

descents  are,  "  when  any  person  shall  die  seized  of  any  lands 

i^i  his  or  her  men  rightf  in  fee  simple."      By  force  of  these 

words  the  statute  cannot  be  applied  to  persons  who  die  seized 

in  trust  for  others,  and  not  in  their  own  ri^ht.     At  common 

law  a  power  in  trustees,  when  coupled  with  an  interest  or 

estate  in  the  trust  property,  survived,  but  this  was  because 

^he  estate  survived.     It  is  so  laid  down  by  Lord  Coke.     Co. 

^itt,  113  a.     And  this  is  the  authority  referred  to  in  all 

subsequent  cases  on  this  subject.     A  naked  power  without 

interest  never  survived.      Lajie  v.  Debeyihar/i,  11  Hare  188. 

The  deed  from  DeCamp,  must  be  held  to  have  conveyed 

this  tract  to  Darrah  and  Kerr,  as  tenants  in  common,  and 

"pon  the  death  of  W.  Darrah,  his  undivided  half  descended 

^  his  eldest  son,  H.  T.  Darrah,  who  became  seized  as  tenant 

ift  common  with  Kerr,  in  trust  for  the  purposes  in  the  deed 

<>f  DeCamp;  that  is,  in  trust  to  sell  this  tract,  and  with  the 

proceeds  to  pay  creditors. 

This  power  must  be  exercised  by  both  trustees ;  one  alone 
^Bot  execute  it.  The  trust  is,  to  sell  the  whole  property,  or 
'^^^  the  whole  estate,  as  it  may  be  sold  in  parcels,   A  deed 
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by  one  trustee  might  convey  his  legal  estate  in  a  moiety 
subject  to  the  trust,  but  could  not  convey  any  beneficial  in- 
terest in  the  estate.  2  Story  a  Eq,  Jut.,  §  1280;  ifiHan 
Trustees  305  ;  WHlvi  on  Trustees  136  ;  Lewin  on  Trusts  29/ 
(Sr  298  ;  Attorney  General  v.  Gleg,  1  Atk.  356  /  Holcomb  ?. 
Holcomb's  exra,  3  Stockt.  286/  Sinclair  v.  Jackson,  8  Cbw. 
553,  554,  582,  684;  Wilbur  v.  Almy,  12  How.  180;  Chapin 
V.  First  Universalist  Sac,,  8  Gray  680. 

If  this  be  law,  then  at  the  date  of  the  deed  from  Fowler  to 
Witherill  and  Ames,  he  owned  no  part  or  interest  in  tbe 
tract,  or  at  best  was  a  mere  trustee  of  the  legal  estate.  And 
the  general  words  in  this  deed,  "  also  all  ores  on  or  within 
the  lands  of  said  Fowler  in  Sussex  county,"  did  not  convey 
any  right  in  this  tract,  as  it  did  not  belong  to  Fowler,  at 
least  in  the  sense  there  intended.  It  would  not  be  pretended 
that  they  wonld  convey  the  ores  in  lands  which  he  held  as 
trustee  for  a  stranger.  Nor  did  the  subsequent  deed  from 
Henry  T.  Darrah,  if  it  be  held  suflScient  to  complete  thetitk 
in  Fowler  and  Edsall,  aid  Witherill  and  Ames.  Fowler's 
deed  to  them  warranted  the  desci^ed  lands  and  premises 
only,  and  the  covenants  cannot  be  held  to  apply  to  any  other 
lands  that  he  might  own,  or  to  imply  that  he  owned  any 
other.  The  grant  of  ores  could  not  be  extended  to  laDii-) 
that  he  had  agreed  to  purchase,  and  which  were  afterwards 
conveyed  to  him.  The  title,  then,  which  he  acquired  by  the 
conveyance  being  made  efficacious  by  the  deed  from  H.  T. 
Darrah,  could  not  pass  to  Witherill  and  Ames  by  estoppt"!. 
and,  therefore,  enured  to  the  grantees,  Edsall  and  Fowler- 
for  their  own  benefit,  and  is  now  held  by  the  defendants. 

The  third  position  of  the  defendants  is,  that  if  the  convey- 
ance to  Edsall  and  Fowler  was  valid,  Fowler  being  a  tenant 
in  cornraon,  could  not,  as  against  Edsall,  convey  his  right  to 
any  specified  portion  of  the  premises,  or  any  right  in  the  same, 
to  the  preju^lice  of  his  co-tenant.  This  seems  to  be  the  estal" 
lished  rule  of  law.  Such  deed  will  be  held  to  bind  the  grantor, 
but  as  to  his  co-tenant  it  is  void.  Th*^  reason  is,  that  it  wouM 
prejudice  the  right  of  the  co- tenant  to  a  partition.     Eiui 
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tenant  in  common  of  an  undivided  moiety,  has  a  right  to 
partition  by  having  one  half  of  the  whole  premises  set  oflF  to 
him ;  he  must  not  be  compelled  to  pai'tition  one  part  with 
one  co-tenant,  and  another  with  another  co-tenant,  as  he 
would  be  if  such  conveyance  were  good ;  but  the  partition 
must  be  made  into  two  shares  between  him  and  his  co-tenant, 
*nd  then  if  the  part  conveyed  by  the  co-tenant  shall  fall 
within  the  share  allotted  to  him,  his  deed  for  the  same  will 
bind  him,  and  convey  it  to  his  grantee.  So,  if  the  ores  in  one 
undivided  half  be  conveyed  as  in  this  case,  the  co-tenant 
will  not  be  affected  by  it,  but  would  be  entitled  to  a  partition 
of  the  whole  between  him  and  his  original  co-tenant,  without 
regard  to  the  rights  of  the  grantee.  The  whole  tract  must 
be  divided  into  two  shares  equal,  not  in  quantity,  but  in 
value;  the  ores  and  mines  on  one  part  would  be  valued  as 
igainst  the  meadows,  water-power,  or  buildings,  on  the  other 
!)art.  And  if  the  part  containing  the  mines  or  minerals, 
vere  allotted  in  partition  under  the  acts  requiring  partition 
>y  lot,  or  assigned  on  other  proceedings  to  the  co-tenant,  he 
vould  have  the  right  to  retain  it,  although  the  grantee  of  the 
res  should  thereby  lose  all  right.  His  title  cis  against  such 
o-tenantis  void.  In  this  case,  the  title  to  the  land  having 
►ecorae  vested  in  Edsall  in  severalty,  and  through  him  in 
he  defendants,  there  can  be  no  partition,  and  the  right  con- 
eyed  by  Fowler  to  Witherill  and  Ames,  cannot  have  effect 
jiven  to  it,  assuming  that  Fowler  had  title  at  the  time  of 
hat  grant.  The  doctrine  that  a  conveyance  by  a  tenant  in 
ommon  of  a  specific  part  of  the  lands  held  ip  common,  or  of  a 
pecial  right  or  easement  in  the  common  lands,  is  void  as 
gainst  the  co-tenant,  is  founded  on  principle,  and  sustained 
»y  many  authorities.  4  Keat's  Com,  368;  1  Washb.  on  Real 
Property,  417,  §  5;  Porta*  v.  Hill^  9  Mass.  34;  Bartlet  v. 
Harlow,  12  Ma^s,  348 ;  Varnum  v.  Abbot,  Ibid.  474 ; 
3los8om  V.  Brightman,  21  Pick,  283  ;  Peabody  y.  Minot,  24 
Pick.  329;  Adam  v.  The  Briggs  Iron  Co.,  7  Cash.  361; 
Ttiswell  v.  Johnson,  5  Conn,  363. 

2l* 
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This  doctrine  was  adopted  and  approved  in  this  court  b'J 
Chancellor  Williamson,  in  Holcomb  v.  Coryell,  3  Stodct,  54r8- 

On  both  grounds,  I  feel  compelled  to  hold  that  the  co«r^" 
plainant  has  no  title  to  this  ore,  that  is  valid  as  against  tk=^^ 
defendants,  or  that  will  entitle  the  complainant  to  a  pardi-i' 
tion,  or  any  other  relief  as  against  them. 

The  bill  must  be  dismissed. 


Wells  and  others  vs.  The  Rahway  White  Rubber  — = 

Company  and  others. 

1.  a  majority  of  the  directors  of  a  corporation,  in  the  absence  of  ^^^BJir 
regulation  in  the  charter,  is  a  quorum,  and  a  majority  of  dnch  qaoi — z^rum. 
when  convened,  can  do  any  act  within  the  power  of  the  directors. 

2.  The  minutes  of  a  corporation  need  not  be  entered  op  in  the  ha^^Bod- 
writing  of  the  secretary  ;  it  is  sufficient  if  they  are  entered   under  bit 
direction  and  approved  by  him.     And  a  resolution  regularly  made  =.^Hita 
corporate  meeting,  if  proven,  is  binding,  though  never  entered  apon         the 
minutes. 

3.  A  mortgage  or  other  transfer  of  the  property  of  a  corporation,  is  ^^:^oid 
if  made  when  the  corporation  is  insolvent,  or  after  it  has  suspended  b»  *«i- 
ness.  although  the  corporation  was  solvent  and  had  not  suspended  bu*i  nw* 
when  the  resolution  was  passed  authorizing  the  execution  of  such  nrmort- 
gage  or  transfer. 

4.  The  object  of  the  "act  to  prevent  frauds  by  incorporated  compaDX«^. 
is  to  prevent  any  corporation,  when  insolvent,  or  in  contemplation  of    i^' 
solvency,  from  preferring  any  of  its  creditors. 


This  cause  was  argued  u[>on  bill,  answers,  replications,  an*^ 
proofs. 

Mr.  Dutchcr,  for.  complainants. 

Jfr,  Stone,  for  defendant,  National  Bank  of  Rahway. 

J/r.  Berry,  for  defendants,  Pfeizer  &  Co. 
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Chancellor. 


defendants,  the  Rahway  White  Rubber  Companj,  on 
h  of  August,  1867,  executed  a  mortgage  to  the  com- 
ts  as  trustees  for  the  holders  of  bonds  to  the  amount 
300,  issued,  or  to  be  issued  by  them.  This  mortgage 
property  at  Rahway,  and  was  on  the  same  day  proved 
corded  in  the  clerk's  office  of  Union  countv,  in  the 
of  mortgages.  It  included  the  real  estate  of  the 
ly  and  the  fixed  machinery  upon  it,  and  also  a  large 
.^of  personal  estate,  an  inventory  of  which  was  an- 
O  the  mortgage.  The  real  estate  and  fixed  machinery 
m  mortgaged  to  the  defendants,  the  National  Bank 
iway,  to  secure  the  payment  of  $15,000  and  in- 
For  the  foreclosure  of  that  mortgage  a  suit  wjvs 
;  in  this  court,  but  whether  a  decree  had  been  made 
'ior  to  the  mortgage  to  these  trustees,  does  not  appear. 
the  decree  in  that  suit,  the  real  estate  and  fixed  ma- 
'  were  sold  by  the  sherifl*  to  the  bank,  on  the  31st  of 
r,  1867,  for  $10,00<J.  The  bill  in  this  suit,  is  for  the 
jure  and  sale  of  the  pcnsonal  property  in  the  mort- 
0  the  complainant**^;  all  the  real  estate  and  fixtures 
been  sold  by  the  sheriff.  The  bank  is  made  a  del'end- 
i^Ude,  on  the  2d  day  of  Noveraljer,  1867,  it  obtained  a 
'Ht  against  the  company  in  the  Supreme  Court  for 
^,  the  balance  of  its  mortgage  debt,  and  issned  an 
on  by  which  the  mortgaged  personal  property  was 
upon.  The  defendants,  Pfeizer  &  Co.,  obtained  a 
mt  against  the  company  in  tlie  Union  county  Circuit 
on  the  6th  day  of  August,  1867,  on  which  an  execu- 
&8  issued  on  the  5th  of  September  following,  and  a 
ade  on  said  personal  property.  The  personal  property 
led  in  possession  of  the  company  until  the  31st  day  of 
T,  1867,  when  the  complainants,  as  trustees,  took 
iion  of  it,  on  account  of  default  made  by  the  company 
Bient  of  the  mortgage  debt. 
complainanta  claim  that,  as  the  mortgage  to  them  was 
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prior  to  tbe  issuing  of  the  executions  and  the  levies  on  then, 
upon  the  two  judgments  of  the  bank  and  of  PfeizeriCo., 
the  lien  of  their  mortgage  is  first.  These  defendants  claim 
that  the  mortgage  is  void  as  to  them,  on  the  ground  that  it 
was  executed  without  authority  of  the  board  of  directors, 
and  because  it  was  executed  after  the  company  was  insolvent, 
and  had  suspended  their  ordinary  business  for  want  of  funds. 

The  defence  of  want  of  authority  to  execute  the  mortgage, 
does  not  appear  to  me  to  be  sustained.    Besides  the  presump- 
tion arising  from  the  fact  that  the  mortgage  is  executed 
under  the  corporate  seal,  and  signed  by  the  president  and 
attested  by  the  secretary  of  the  company,  it  appears  by  the 
minutes  that  its  execution  was  authorized  by  a  meeting  held 
on  the  21st  of  February,  1867.     At  this  meeting,  three  of 
the  five  directors  were  present,  and  although  there  is  some 
proof  that  the  entry  is  incorrect  in  stating  that  all  three 
concurred  in  the  resolution,  yet  it  appears  that  two     diJ 
concur  unconditionallv,  and  as  of  five  directors  three  are  a 
quorum,  and  two  a  majority  of  the  three,  the  resolution  must 
be  taken  as  valid  and  binding.  The  objection  to  the  regularity 
of  the  entry  in  the  minute  book,  that  it  was   made  by  * 
stranger,  and  never  read  to  and  approved  by  the  boarH,  is 
obviated   by   the  fact  that  the  entry  was  made  under  the 
direction  of  the  secretary,  from  a  minute  made  by  him  at  the 
trnie  on  a  loose  sheet  of  paper,  and  after  entry  wtis  compared 
with  this  sheet  by  him.    It  is  not  necessary  that  the  minutes 
of  a  corporation  should  be  written  up  by  the  secretary  in  h'^. 
own  handwriting,  or  that  they  should  be  approved  by  the 
I'oard.     And  in  tact,  if  it  was  shown  that  the  resohition  l^^" 
been  passed  by  the  board  when  lawfully  assembled,  it  wouM 
l»e  valid,  although  never  entered  upon  the  minutes. 

The  other  ground,  that  the  mortgage  is  void  on  account  oi 
tho  insolvency  of  the  company,  and  their  having  suspend^ 
bu.siness  lor  want  of  funds,  must  be  next  considered.  Td^^ 
mortgage  was  given  on  the  14th  of  Auguit,  1867.  Tha^t  tbe 
resolution  under  which  it  was  execute<i  was  passed  ia  F*"" 
ruary,  or  that  another  mortgage  had  been  executed   e^^ 
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time  before  the  date  of  this,  which  was  given  up  and  destroyed 
because  invalid,  or  that  some  of  the  bonds  may  have  been 
isdued  and  paid  for  before  that  date,  is  of  no  consequence. 
The  second  section  of  the  "act  to  prevent  frauds  by  incor- 
porated companies/'  {Nix.  Dig,  405,)  on  which  these  defend- 
ants rely,  makes  void  all  sales  or  transfers  of  property  by 
coqx)ration8,  after  they  become  insolvent  or  suspend  business, 
or  made  in  contemplation  of  insolvency.  The  time  referred 
to  by  the  words  of  the  act,  and  which  must  be  fixed  from  the 
object  of  the  act,  is  the  actual  time  of  the  sale  or  transfer. 
Else,  mere  intentions  or  promises  to  prefer  favored  creditors 
of  corporations,  would  repeal  the  act  so  far  as  directors  and 
their  friends  are  concerned.  And  the  act  was  no  doubt 
intended  specially  to  protect  the  general  creditors  from  such 
favored  preferences. 

If  the  construction  of  the  act  would  permit  us  to  look  to 
the  time  of  the  execution  of  the  first  mortgage,  or  of  the  issue 
of  the  bonds,  the  evidence  on  this  point  is  so  indefinite  and 
unaatisfactorv,  that  no  decree  could  be  founded  on  it.  The 
evidence  of  the  witnesses  on  this  subject,  who  are  the  Princi- 
pe bondholder  and  his  son,  is  evasive,  and  abounds  with 
^*^nt  of  recollection  of  amounts,  dates,  and  transactions, 
vhich  they  should  recollect,  or  as  to  which  their  deficiency 
of  memory  could  have  been  supplied  by  reference  to  means 
within  their  power.  No  court  could  be  satisfied  to  make  a 
decree  which  depended  upon  it.  For  aught  that  appears, 
iftofit  of  the  money  advanced  on  those  bonds  by  the  persons 
to  whom  they  were  issued,  and  by  whom  they  are  held,  may 
have  been  advanced  after  the  date  of  the  mortgage.  In  fiict, 
from  the  manner  of  testifying  by  these  witnesses,  I  am  far 
from  being  satisfied  that  any  money  or  valuable  considera- 
tion was  advanced  upon  the  faith  of  these  bonds,  at  all. 

fittlihe  question  now^is,  the  situation  of  this  company  on 
fte  15th  of  August,  1867.  The  whole  of  their  real  property 
^'^d  fixed  machinery  were  mortgaged  to  the  bank  for  $15,00<J. 
^*  mortgage  was  being  foreclosed,  and  the  decree  must 
*■**  been  made  at  that  time,  or  in  a  few  days  after,  as  thii 
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property  was  sold  oa  the  31st  of  October.    All  the  remaiD- 
ing  chattels  of  the  company  have  since  been  sold,  and  did 
not  bring  sufficient  to  pay  the  residue  of  the  debt  to  the 
bank.     Pfeizer  &  Co.  had  obtained  their  judgment— it  re- 
mained unpaid.     A  number  of  other  judgments  for  con- 
siderable amounts,  are  set  forth  in  the  bill  as  since  obtained, 
and  the  debts  alleged  to  be  due  to  the  bonds  outstanding,  for 
which  the  complainants  hold  this  mortgage,  were  then  debts 
of  the  company.    The  facts,  that  a  decree  is  had  for  the  fore- 
closure and  sale  of  all  its  real  estate,  including  the  factory 
and  fixed  machinery  for  carrying  on   the  business;  that  a 
judgment  at  law  is  entered  and  not  paid;  that  the  coal  and 
materials  for  manufacture  are  taken  to  pay  workmen,  though 
not  conclusive,  are  strong  and  persuasive  evidence  of  insol- 
vency.    My  conviction  is  clear  that  the  company  was  th^n 
insolvent.    The  testimony  of  the  principal  bondholder,  Josbua 
Hannah,  that  he  considered  the  property  of  the  companj 
worth  $60,000,  cannot  be  received  as  evidence.     It  shows  no 
facts,  but  is  his  opinion  only.    And  were  it  evidence,  the  dis- 
closure upon   cross-examination,  that  this  opinion  was    not 
based  upon  any  knowledge  or  estimate  of  the  value  of   the 
company's  property,   but  upon  the  fact  that  some  one    ^ 
whom  he  and  the  superintendent  had  been  talking  about  the 
property  and  prospects  of  the  company,  had  made  such  oflfe''» 
without  other  knowledge,  would  have  destroyed  its  value  '^^ 
testimony.     The  company  had  also  suspended  their  ordin^^^y 
business,  manufacturing  or  experimenting  on  India  rubl>^^» 
and  evidently  for  want  of  funds. 

If  the  company  were  insolvent,  or  had  suspended  tb^^^^ 
ordinary  business  for  want  of  funds,  this  mortgage  is  void  *^ 
against  creditors,  by  the  provisions  of  the  act,  and  this  wi^^' 
out  reference  to  the  question  whether  the  bondholders  kn©^ 
of  the  insolvency.  I  concur  in  the  viewa«'and  reasoning  ^ 
Chancellor  Williamson,  in  Holcomb  v.  The,  New  Hope  ^^ 
Delaware  Bridge  Cb.,  1  Stockt,  458,  tliat  the  object  of  ^^^ 
statute  was  to  prevent  a  company,  that  was  either  insolv^n , 
or  in   contemplation  of  insolvency,  from   preferring   s^^ 
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reditors  to  others,  by  a  transaction  like  this  mortgage ;  and 
lat  the  proviso  in  the  second  section  ''  was  intended  to  pro- 
Ki  a  stranger,  who,  in  good  faith  and  in  total  ignorance  of 
le  situation  of  the  company,  makes  a  purchase  of  its  pro- 
jrty,  and  pays  down  the  consideration  money.  But  all 
•ecetfent  creditors  of  the  company  must  stand  on  the  same 
oting."  And  even  did  I  not  concur  in  these  views,  I  would 
i  bound  by  the  authority  of  his  decision  in  that  case. 
These  views  of  the  facts  and  the  law,  constrain  me  to  hold 
at  the  mortgage  to  the  complainants  is  void  against  the 
ink,  and-Pfeizer  &  Co.,  and  other  creditors  of  the  company^ 


Watts  vs.  Frewche  and  others-. 

^-  A  promise  to  accept  part  of  a  debt  already  doe,  in  payment  of  the 
^ol«,  if  paid  by  a  certain  day,  is  Without  dotisideration  and  void,  as 
^^mpactum;  and  if  such  protnise  Was  not  void  at  law,  it  would  not  be 
forced  in  equity,  where  the  object  in  agreeing  to  accept  a  less  sum  was 
•yjient  before  it  could  be  collected  by  suit,  if  the  payment  was  not  made 
Pondered  at  the  time  stipulated. 

^'  A  solicitor  has  no  right  to  iitcepX  a  part  of  a  debt  in  payment  of  the 
'**^«t  without  express  authoHty  of  hist;lient,  and  his  receipt  for  it  as  pay- 
"^t  in  fxiU,  when  given  without  authority  o4"  his  client,  and  that  fact 
*  known  to  the  debtor,  will  be  treated  as  a  nullity. 


-This  matter  was  submitted  on  depositions,  without  argu- 
'^t  or  brief  on  either  side. 

I^He  Chancellor. 

•The  application  is  on  the  part  of  Mary  Frenche,  to  compel 
^  sheriff  of  Sussex  county  to  deliver  to  her  a  deed  for  lands 
d  to  her  by  virtue  of  the  fieri  facias  in  the  above  suit.  She 
^Otts  the  right  to  have  the  deed  delivered,  without  paying 
-  amount  of  her  bid.  The  lands  in  question  were  included 
the  mortgage  held  by  Anna  Watts,  the  complainant,  and 
•o  in  a  mortgage  given  by  Frenche  and  wife  to  Cooper  <& 
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Hewitt  as  part  of  the  purchase  money  of  the  tract  in  qae&- 
tion,  conveyed  by  Cooper  &  Hewitt  to  Frenche.    At  the      |^^ 
purchase,  Frenche  assumed  the  payment  of  the  mortgage 
held  by  the  complainant.     Cyrus  Peck  had  purchased  both 
mortgages,   pending  the  foreclosure,  and,  on  the  Slat  of 
August,   1866,  made  an  agreement  with  Frenche  that  he 
would  accept  $4336,  in  payment  of  $4672,  due  on  the  mort- 
gages— to  be  paid,  $1000  in  two  months,  $1336  by  the  Istday 
of  May,  1867,  and  the  remaining  $2000,  August  Slst,  1868, 
each  payment  to  be  with  interest  at  seven  per  cent.    Peck 
agreed,  if  Frenche  should  desire  it,  to  assign  the  mortgage-^i 
when  paid,   to  Mk*s.  Frenche.     Frenche  made  payment  to 
Peck,  as  follows :  $1030,  February  22d,  1867;  $300,  April  2d, 
1867;  and  $500,  May  14th,  1867.     Peck,  in  consequence  of 
Frenches  failure  to  pay,  ordered  the  foreclosure  to  proceed. 
Afterwards,  January  Slst,  1868,  Frenche  and  Peck  met  a* 
the  oflSce  of  D.  Thompson,  and  Peck  agreed  that  he  would 
still  accept  the  amount  due,  less  $336,  as  payment,  Freuche? 
to  pay  $1000  cash  down,  and  the  residue  on  the  1st  of  M^^J 
then  next.     Mrs.  Frenche  paid  $750,  February  7th;  $250, 
February  28th  ;  $700,  April  29th ;  and  nothing  more  beiog 
paid,  the  sheriff  was  ordered  to  sell.     On  the  day  of  sa-l^i 
Mrs.  Frenche  paid  to  D.  Thompson,  the  solicitor  of  Peck» 
$1194.71,  the  amount  due  on  the  mortgages  if  the  abatem^^^ 
should  be  made,  and  $158.31,  the  costs  taxed  on  the  foreol^ 
sure.     The  property  was  then  struck  off  by  the  sheriff    ^^ 
Mrs.  Frenche,  for  $1000.     Thompson  told  the  sheriff  1.1^^^ 
he  would  arrange  the  debt  with  Mrs.  Frenche,  and  that   ^^^ 
sheriff  would  only  receive  from  her  the  sheriff 's  costs,  ^^^^ 
the  cost  of  deed. 

Thompson  gave  Mrs.  Frenche  a  receipt  for  the  sum     ^  ^ 
paid  him,  as  in   full  of  the  mortgage  debt.     He  had       "^ 
authority  from  Peck  to  accept  it  as  payment,  and  told  '^^  ^' 
Frenche  at  the  time,  that  Peck  insisted  that  he  was  enti^^^ 
to  the  whole,  on  account  of  their  failure  in  payment,  and    xfa^^ 
he  doubted  whether  Peck  would  accept  it ;  that  if  he  accept 
it,  all  would  be  right.     Peck  refused  to  accept  it,  and     ^^' 
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ds  that  the  whole  debt  be  paid  before  the  deed  is 
7ered. 

he  petitioner,  Mary  Frenche,  supposes  that  by  virtue  of 
receipt  in  full  from  Thompson,  she  has  a  right  to  the  deed 
out  payment.  This  receipt,  under  the  circumstances,  is 
>  validity  to  pay  $336,  with  the  interest,  if  that  was  then 
Both  parties  admit  that  the  money  was  not  paid, 
npson  did  not  pretend  authority  from  Peck  to  compro- 

his  claim  by  giving  away  part  of  it ;  he  did  not  agree 
^eck,  or  on  his  own  behalf,  that  Peck  should  abandon  and 
away  part  of  his  debt.  The  receipt  does  not  amount  to 
greement,  or  to  a  release  of  tJie  claim.  It  was  given 
r  the  hope  that  Peck  might  again  relent,  and  consent  to 
abatement  of  his  claim. 

le  previous  agreements  of  Peck  were  both  made  upon 
s  that  were  not  complied  with,  and  had  they  been  bind- 
be  would  have  been  released  from  them.  They  were  not 
ing,  either  at  law  or  in  equity,  as  made  without  con- 
•aiion.  An  agreement  by  a  creditor,  to  accept  part  of 
3t  as  payment  of  the  whole,  is  nudum  pactum  and  void. 
e  it  otherwise,  a  promise  by  a  creditor  that  he  will 
pt  a  less  sum  at  an  early  day,  to  avoid  delay  and  litiga- 

would  not  be  enforced,  unless  upon  payment  as  stipu- 
l.  This  is  in  no  sense  a  forfeiture ;  the  only  consideration 
he  abatement,  is  punctual  payment.  It  is  no  more  a 
liture  than  to  withhold  the  wages  of  a  laborer  who  does 
come  to  his  work.  Wages  are  only  due  in  consideration 
fork,  and  here  the  abatement  was  only  due  in  considera- 

of  prompt  payment  at  the  time  agreed. 

The  order  must  be  refused. 


Stelle  t)«.  Andrews  and  wife. 

If,  OD  a  negotiation  for  a  loan,  where  six  per  cent,  was  the  only  lawful 
^tv  the  lender  requires  and  accepts  for  one  half  of  the  loan  the  assign- 
or.. IV.  2m 
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Bient  of  a  mortgage  on  property  out  of  the  Btate,  which  carries  seTen  per 
cent.,  this  doee  not  constitute  usury. 

2.  If  a  mortgagee  sells  and  conveys  part  of  the  mortgaged  premiiei  to  a 
purchaser  who  does  not  pay  the  price  to  him,  such  part  will  he  sold  sept- 
rately,  and  if  the  proceeds  of  the  sale  of  the  residue  of  the  mortgaged  prem- 
1868,  together  with  the  unpaid  purchase  money  of  this  part,  are  saflkient  to 
discharge  the  mortgage  debt  and  conts,  the  surplus  of  ihe  proceeds  of  inch 
j>art  above  the  purchase  money  must  be  paid  to  such  purchaser,  or  hit 
assigns. 


The  argument  of  this  cause  was  had  upon  the  pleadings 
and  proofs. 

Mr.  Ludlow,  for  complainant. 

Mr,  R.  S.  Green,  for  defendants. 

The  Chancellor. 

The  suit  is  for  the  foreclosure  and  sale  of  mortgaged  lands. 
Three  defences  are  set  up  against  the  mortgage. 

The  first  is  usury*     This  consists  of  two  specifications: 
one,  that  it  was  agreed  at  the  time  of  making  the  loan,  ib*^ 
the  defendant,  besides  interest)  should  pay  one  cent  on  every 
lock  manufactured  by  him ;  the  loan  being  to  enable  him  ^ 
go  on  with  his  business  as  lockmaker.     This  is  proved  by 
the  oath  oT  the  defendant,  Andrews,  but  it  is  expressly  au*^ 
fully  denied  by  the  oath  of  the  complainant,  and  two  otb^^ 
witnesses  who  took  part  in  making  the  loan.     This  defeat 
is  one  not  favored  at  law,  and  which  must  be  sustained  ^^j 
satisfactory  proof  by  the  defendant.     It  is  not  sustained    *^ 
my  satisfaction,  so  as  to  base  a  decree  by  which  the  mol^ 
gage  shall  be  declared  void.     The  clear  weight  of  evidea  ^ 
is  against  it,  without  regard  to  the  nature  of  the  defence,  ^ 
the  burthen  of  proof. 

The  second  specification  is,  that  the  contract  was  for 
loan  ot  $10,000,  and  that  for  one  half,  or  $5000  of  it,  he  t^ 
the  assignment  of  a  mortgage  on  property  in  New  Yor'  • 
which,  on  its  face,  bore  seven  per  cent,  interest,  and  ti^^ 
this,  at  the  time  of  this  loan,  in  the  county  of  Middles^ 
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was  usurious  interest.  It  would  ha^re  been,  in  a  mere  con* 
tract  of  loan.  But  whatever  the  original  contract  was,  at  its 
execution  it  was  changed  by  the  parties  as  to  this  part  of  it, 
into  a  contract  to  sell  the  New  York  mortgage,  which  was 
transferred  absolutely  to  the  complainant,  who  now  holds  it 
as  his  own,  and  not  as  collateral  security.  It  does  not  ap- 
pear that  it  was  a  shift  to  evade  the  usury  law  of  this  state* 
And  even  if  it  appeared  that  at  the  consummation  of  the 
business,  Stelle  had  insisted  on  a  transfer  of  the  New  York 
mortgage,  so  as  to  give  him  seven  per  cent,  on  $5000,  this 
would  not  constitute  usury. 

The  second  defence  is,  that  the  loan  was  made  with  the 
funds  of  theCity  Bank  of  Perth  Amboy,  of  which  Stelle  was 
president;  and  that  it  was  intended  for  the  bank;  and  that 
Stelle  holds  it  in  trust  for  the  bank;  and  that  it,  or  the  re- 
ceivers, should  be  parties  to  the  suit. 

This  is  not  proved  by  any  witness,  and  is  expressly  denied 
by  Stelle  and  the  two  Pattersons,  one  the  cashier,  and  the 
other  a  director  of  the  bank,  and  both  taking  part  in  the  ne- 
gotiations for  the  loan. 

This  proof  is  too  strong  to  be  overcome  by  the  circum- 
Btantial  evidence  from  the  manner  in  which  the  money  was 
Jidvanced,  and  the  payments  of  interest  credited  on  the  books 
of  the  bank.  The  memorandum  notes  of  Stelle  may  have 
^n  paid  in  the  manner  stated  by  him,  but  the  passing  the 
interest  paid  by  Andrews  to  the  account  of  discounts  received, 
which  was  clearly  done,  is  not  accounted  for.  A  mystery 
rests  over  this  transaction,  which  it  is  proper  the  receivers 
of  this  bank  should  investigate  thoroughly,  for  the  benefit  of 
^®  creditors  of  the  bank.  No  wrong  will  be  done  to  An- 
""^Ws,  if  he  is  compelled  to  pay  what  he  fairly  owes  on  this 
'Jiortgage  to  Stelle,  whether  he  holds  the  mortgage  in  his 
Own  right,  or  as  trustee  for  the  bank.  As  the  evidence  stands, 
*^®  holds  it  in  his  own  right. 

The  third  defence  is,  that  part  of  the  mortgage  debt  has 
^o  paid,  which  is  not  credited.  Two  suras  are  alleged  to 
^  pi^;  one,  the  sum  of  $411.50,  paid  by  C.  D*  for  a  lot 
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sold  to  him,  and  handed  to  Stelle.  The  evidence  of  Stelle 
and  L.  V.  R.  Patterson,  shows  that  this  amount  is  credited 
on  the  bond.  The  other  amount,  $1000,  is  the  price  of  five  lots 
sold  to  L.  V.  R.  Patterson,  which  have  not  been  released 
from  the  mortgage.  The  evidence  of  Patterson  shows  that 
this  price  has  not  been  paid  by  him  to  Stelle,  or  to  anyone 
else.  These  lots  are  subject  to  this  mortgage,  and  should  be 
first  sold,  and  the  sum  of  $1000,  with  interest  from  the  date 
of  the  deed  to  Patterson,  paid  to  the  complainant  out  of  the 
proceeds ;  and  if  the  residue  of  the  mortgaged  premises  are 
sufficient  to  pay  ofip  the  balance  of  the  complainant's  debt  and 
costs,  then  the  excess  of  the  proceeds  of  the  five  lots  should 
be  paid  to  the  defendant,  Ashbel  Green. 


Dey  v8.  The  Mayor  and  Common  Council  of  Jersey  City. 

1.  The  common  coancil  of  Jersey  City  consists  of  a  board  composed  of 
ten  aldermen.  Their  only  existence  is  as  a  board,  and  they  can  do  no 
valid  act  except  when  organized  and  acting  as  a  board,  and  such  ftctniQB^ 
be  by  ordinance,  or  resolution,  or  something  equivalent  thereto. 

2.  When  an  ordinance  of  the  city  properly  passed,  authorises  the  com- 
mon council  to  make  contracts  for  the  removal  of  night  soil  from  the  city, 
puch  contract  must  be  made  by  the  common  council  as  a  board  or  body.  dJ 
a  vote  or  assent  of  a  majority  of  the  body ;  and  if  such  contract  ^ 
authorized  by  a  resolution,  it  is  a  resolution  which  affects  the  interests  <^^ 
the  city,  and  must  be  presented  to  the  mayor  for  his  signature. 

3.  A  contract  for  such  purpose,  made  by  a  conrmittee  of  the  comnioo 
council,  with  no  authority  but  such  resolution  not  presented  to  or  »P' 
proved  by  the  mayor,  is  made  without  authority  and  is  void ;  and  p*'* 
performance  of  such  contract,  at  the  request  of  the  committee,  will  not 
give  validity  to  it,  although  it  might  obviate  the  defect  of  its  being  i^ad^ 
by  parol,  when  required  to  be  in  writing. 


On  demurrer. 

Mr,  Gilchrist,  in  support  of  the  demurrer. 

Mr,  McCarter,  for  complainant,  contra. 
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B  Chancellor. 

)  bill  iD  this  case  is  to  compel  the  specific  performance 
x}Dtract,  and  to  enforce  payment  for  services  hitherto 
red  under  the  contract.     The  complainant  claims  that 
ifendants  are  bound  to  enter  into  a  contract  with  him 
re  years,  by  which  he  is  to  furnish  them  with  barges, 
)  remove  the  night  soil  from  the  city,  daily,  and  the 
lants  are  to  pay  him  the  sum  of  $530  per  month.    The 
ts  forth  at  length  and  distinctly,  the  matters  which  are 
i  to  constitute  the  contract.     It  sets  out  an  ordinance 
massed  May  88th,  and  approved  June  1st,  1867,  the 
jection  of  which  enacts,  "  That  the  common  council  of 
City  may,  when   deemed  advisable,  and  for  such 
as  they  may  see  fit,  contract  in  the  manner  directed 
3  city  charter,  with  some  proper  person  or  persons, 
duty  it  shall  be  to  perform  the  duty  of  transportation 
scharge  of  the  contents  of  all  sinks,  privies,  and  cess- 
nentioned  in  the  second  section  of  this  ordinance." 
a  resolution  passed  on  the  21st  of  May,  1867,  the  com- 
ouncil  directed  the  committee  on  streets  and  public 
to  advertise  for  proposals  for  a  contract  for  five  years 
J  removal  of  night  soil.    "The  resolution  was  returned 
;ned  by  the  mayor,  with  bis  objections,  aqd  on  the  4tb 
le  was  duly  passed  over  bis  veto.     Tbe  committee 
ised  for  proposals,  and  the  complainant  sent  in  pro- 
to  perform  the  work  for  $530  per  month.     His  pro- 
were  the  lowest  offered.     The  committee  reported  the 
als  to  the  common  council  at  a  regular  meeting  held 
6th,  1867,  whereupon  the  following  resolution  in  rela^ 
hereto  was  offered   by  one  of  the  committee,   An^ 
d  by  the  common  council :  **  Resolved,  That  the  twelve 
proposals  reported  at  this  meeting  by  the  committee 
eets  and  public  health,  opened  and  read,  to  remove 
soil  from  the  city  limits,  be  referred  to  the  committee 
dets  and  public  health,  with  authority  to  enter  into  a 
•ct  with  the  lowest  of  said  bidders;  provided,  the  said 

2m* 
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committee  deem  it  to  the  interest  of  the  city  so  to  do ;  and 
that  on  the  requisition  of  the  said  committee,  the  mayor  and 
city  clerk  are  hereby  authorized  to  execute,  under  the  cor- 
porate seal  of  the  city,  and  on  its  behalf,  such  contract  as 
shall  have  been  prepared  by  the  corporation  attorney,  and 
duly  executed  by  the  party  or  parties  to  whom  the  same 
shall  have  been  awarded,  and  after  the  said  party  or  parties 
shall  have  given  security  satisfactory  to  the  committee  on 
streets  and  public  health,  for  the  faithful  fulfillment  of  the 
said  contract." 

This  resolution  does  not  appear  to  have  been  presented  to 
the  mayor  for  signature,  or  to  have  been  signed  or  approved 
by  him. 

The  committee  deemed  it  for  the  interest  of  the  city  to 
enter  into  a  contract  with  the  complainant,  according  to  W* 
proposals,  and  caused  a  contract  to  be  prepared  by  the  ci^J 
attorney.     This  contract  they  gave  to  the  complainant,  to  ^ 
executed  by  him  ;  he  returned  it  to  them,  signed  by  himd^^f' 
and  accompanied  by  the  undertaking  of  a  person,  appro  "^^ 
by  the  committee  as  suflBcient,  to  enter  into  a  bond,  in     'the 
amount  required  by  them  as  security,  for  the  performance  of 
the  contract. 

The  committee  had  requested  Dey  to  furnish  the  baf^'^s 
required  by  his  contract,  immediately.  He  demurred,  becfi.  »i8e 
the  contract  was  not  yet  executed  and  exchanged.  Tl^^J 
requested  him  to  go  on,  and  assured  him  that  the  conti:"*^^^ 
would  be  executed,  and  that  they  would  give  the  neces^'^O' 
requisition  on  the  mayor  and  the  city  clerk.  Dey  thereu|»<^^ 
provided  the  barges,  and  performed  the  duties  required  ^^ 
the  proposed  contract,  from  August  1st,  1867. 

The  common  council,  by  a  resolution  passed  August  20^*^' 
1867,  presented  to  the  mayor,  August  23d,  and  which  to^^ 
effect  on  the  2d  of  September,  by  its  not  being  returnecl  ^^^ 
the  mayor,  rescinded  the  resoluiioa  of  July  16th,  and  reject^^*^ 
the  proposals  of  Dey.  The  return  of  the  contract  execat^^ 
by  Dey,  with  the  proffer  of  security,  was  on  the  26th  ^' 
August,  after  this  resolution  had  passed  the  common  connoi^f 
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t  before  it  went  into  effect,  if  it  required  the  signature  of 
e  mayor. 

The  question  raised  by  the  demurrer  is,  whether  the  com- 
iinant  is  entitled  to  relief  upon  the  facts  set  forth  in  the 
LL  The  complainant  insists  that  the  acceptance  of  his 
oposals  by  the  committee,  together  with  the  acts  of  part 
rformance  at  their  request,  entitles  him  to  a  specific  per- 
rmance  of  the  contract  by  having  it  executed  by  the  city. 
The  whole  equity  of  the  complainant  depends  upon  the 
:ts  of  the  committee  in  accepting  his  proposals,  and  accept- 
g  part  performance,  and  upon  the  question  whether  the 
^tnmittee  had  power  to  enter  into  a  contract  for  the  city,  in 
»at  or  any  other  way.  The  defendants  contend  that  the 
•solution  of  July  16th,  upon  which  the  power  of  the  com- 
ittee  hangs,  was  never  legally  pissed,  and  never  took  effect; 
at  to  give  it  effect,  it  must  have  been  presented  to  the 
^yor  for  his  signature,  and  have  been  signed,  or  reUiined, 
passed  over  bis  veto.  The  complainant  insists  that  the 
Hnance  conferred  the  power  to  contract  on  the  common 
incil,  and  that,  by  virtue  of  it,  they  could  by  themselves, 
through  their  committee,  make  the  contract,  without  the 
icurrence  of  the  mavor. 

5y  the  charter  of  the  city,  passed  in  1851,  the  legislative 
Ver  was  vested  in  the  mayor  and  common  council.     By 

42d  section  of  the  charter,  the  common  council  were 
borized  to  pass  ordinances  for  certain  purposes  specified, 
e  36ih  section  required  all  ordinances  to  be  presented  to 

mayor  lor  his  approval.     And  an  amendment,  passed  in 

52,  required  "every  resoluiion  of  the  common  council, 

:i'Cling  the  interests  of  the  city,"  to  be  presented  in  like 

niier.   This  amendment  was  made  by  inserting  these  words 

the  section ;  and  all  the  requirements  of  that  section, 
Tore  the  first  proviso,  must  be  considered,  notwithstanding 
^tt  fault  caused  thereby  to  the  grammatical  structure 
the  sentence,  as  applying  to  such  resolutions  as  well  as  to 
^linances.  The  resolution  of  July  16th,  was  one  which 
(iVcied  the  interests  of  the  city,  and  was  clearly  of  no  avail. 
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as  a  resolution,  unless  presented  to  the  mayor  for  approval; 
and  I  cannot  see  that  the  power  conferred  on  the  commoa 
council  by  the  ordinance,  changes  this.    That  power  was 
conferred  on  the  common  council  as  a  body,  or  board,  having 
a  statutory  existence  as  such,  and  not  on  the  individual 
members.    Had  all,  or  the  majority  of  the  members,  gone 
out  of  oflSce  before  the  contract  was  entered  into,  the  board, 
as  thus  newly  constituted,  would  have  had  the  power.    The 
30th  and  Slst  sections  of  the  charter,  provided  that  the  board 
of  aldermen  shall  consist  of  the  aldermen  elected  from  each 
ward,  and  shall  constitute  and  be  called  the  common  council. 
It  also  enacts  that  a  majority  of  the  common  council  shall 
constitute  a  quorum ;  that  it  shall  annually  elect  a  president, 
keep  a  journal  of  its  proceedings,  and  shall  have  stated  meet- 
ings at  least  once  in  each  month.     These  provisions,  as  well 
as  the  object  and  nature  of  its  creation,  show  that  the  com- 
mon council  is  a  body  or  board,  and  must  act,  and  can  only 
act,  as  such;  that  it  must  act  when  assembled  at  stated  or 
special  meetings,  and  organized  with  a  president  to  conduct, 
and  a  clerk  to  record,  its  proceedings.    Such  body  can  hardi? 
act  in  any  other  manner  than  by  ordinance  or  resolulioi"*' 
Every  act  must  be  by  a  vote  of  the  members  present;  aa^' 
whether  it  is  called  an  order,  direction,  or  determination,    ^^ 
is  still  a  resolution,  because  it  must  be  resolved  on,  upon      ^ 
motion  made  by  some  member. 

Whether  it  could  or  not  act  in  any  case  except  by  resold 
tion,  it  did  in  this  case  act,  or  attempt  to  act,  literally  ai 
technically,   by  resolution.     This  act,   therefore,  being  ^  ^=^! 
resolution,  is  controlled  by  express  provision  of  the  chiirte-      '" 
and  cannot  take  effect  until  presented  to  the  mayor.    Tlu     '* 
resolution  is  far  more  important  to  the  general  interests  -^'^ 
the  city  than  the  previous  resolution,  which  only  directe^=^" 
advertising  for  proposals,  and  bound  the  city  to  nothin^^i?- 
Yet  that  was  presented  to  the  mayor,  and,  when  returne^J' 
passed  formally  over  his  veto.     The  rescinding  resolutic^" 
was  also  sent  to  him,  and  went  into  effect  by  the  lapse  ^^* 
time.     This  shows  the  practical  construction  of  this  part  ^ 
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the  charter  by  the  common  council  themselves.  And  I  have 
no  doubt  that  this  construction  of  the  ordinance  is  in  ac- 
cordance with  the  intention  of  the  common  council,  as  well 
s  i^ith  the  rules  of  law  determining  the  effect  to  be  given 
)  tbese  words. 

As  the  statements  of  the  bill  show  no  legal  contract  by 
hich  the  defendants  are  bound,  whether  by  parol  or  in 
ritiog,  the  other  questions  raised  on  the  argument  of  the 
use  become  of  no  consequence,  and  need  not  be  considered. 

The  demand  for  remuneration  for  services  rendered  is, 

itself,  not  a  proper  subject  of  equity  jurisdiction,  and  must 
»  determined  at  law. 

The  demurrer  must  be  sustained,  and  the  bill  dismissed. 


Hendrickson  v8.  Executors  of  Norcross. 

1-  A  judgment  of  a  court  of  law,  readered  against  parties  before  the  coart 
'pon  a  matter  within  its  jurisdiction,  cannot  be  questioned  collateraUy  in 
^ia  court  for  any  illegality  or  irregularity  in  entering  it. 

«.  If  one  man  is  the  owner  of  a  parcel  of  land,  and  another  owns  the 
^^ildings  which  stand  upon  it,  and  the  owner  of  the  land  takes  a  mortgage 
fom  tbe  owner  of  the  buildings,  upon  both  the  buildings  and  the  land  on 
*hich  they  stand,  this  does  not  amount  to  an  agreement  to  sell  or  convey 
he  lands  to  the  mortgagor. 


On  motion  to  dissolve  injunction. 
Mr.  E.  T.  Qreen,  for  motion. 
Mr.  J.  Parker,  contra. 

^H£  Ceuncellor. 

Hugh  Manahan,  on  the  20th  of  February,  1858,  conveyed 
^^  premises  in  question  to  the  complainant.  The  premises, 
^Uate  at  Long  Branch,  in  Monmouth  county,  were  then  in 
^^^•eBsion  of  Abner  H.  Reed,  and  had  been,  since  1855. 
^^^hdd  them  under  Manahan,  and  while  in  possession  had 
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erected  on  them  a  hotel,  known  as  the  Monmouth  Hooae, 
and  other  buildings.    Beed  was  indebted  to  Lanning  &  Dann 
for  materials,  and  to  Poole,  Slooum  &  Company  for  labor  and 
materials  in  erecting  these  buildings.     These  crediton,  in 
1857,  filed  lien  claims  against  Heed  as  builder,  and  Maoahan 
as  owner,  and  severally  brought  suits  on  these  claims  under 
the  mechanics'  lien  law,  in  Monmouth  Common  Pleas.   Id 
these  suits,  both  Reed  and  Manahan  were  duly  served  with 
process,  and  judgments  were  entered  in  them  against  both 
defendants — against  Reed,  generally,  and  against  Maoahan, 
specially — to  be  made  of  the  buildings,  and  the  lot  on  which 
they  were  situate,  and  described  in  the  lien  claim,  which  lot 
is  the  premises  in  question.    The  judgment  of  Lanning  4 
Dunn  was  entered  on  the  4th  day  of  May,  1867,  and  that  of 
Poole,  Slocura  &  Company  on  the  6th  of  October,  1867;  both 
before  the  conveyance  to  Hendrickson.     Executions  were 
issued  on  both,  and  the  property  levied  on  before  the  convey- 
ance from  Manahan  to  Hendrickson.     Under  these  execu- 
tions, the  sheriflF  of  Monmouth  afterwards,  in  1860,  sold  anA 
conveyed  these  buildings,  and  the  lot  on  which  they  stood,  to 
William  W.  Norcross.    After  this,  in  March,  1865,  Norcross 
sold  the  buildings  at  public  auction.     By  the  conditions  o^ 
sale,  the  purchaser  was  to  remove  the  buildings  from  tk>^ 
premises  by  a  certain  day  in  May  following,  or  lose  his  rigt^ 
to  the  buildings  left.     Hendrickson  bid  at  this  sale  $300^^ 
and  the  buildings  were  struck  off  to  him  for  that  sum.    H^ 
acknowledged  the  purchase  by  writing  endorsed  on  the  coi^ 
ditions  of  sale.     He  paid  $300  in  cash,  and  gave  Norcross  ^ 
mortgage  for  the  remaining  $2700  on  the  lot  and  building^ 

After  the  death  of  Norcross,  in  1866,  the  defendants,  hi 
executors,  offered  the  lands  on  which  the  buildings  stand  fo 
sale.     The  bill  is  filed  to  restrain  this  sale,  and  to  corap^ 
the  defendants  to  convey  the  lands  to  the  complainant. 

It  is  possible  that  the  plaintiffs  in  the  lien  suits  were  nc::^ 
entitled  to  judgments  against  the  land,  or  Manahan,  but  odI 
against  the  buildings.     There  is  nothing  that  appears  wbi 
shows  that  they  were,  or  that  they  were  not,  so  entitled.  B 
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ban  was  the  sole  owner  of  the  soil  at  that  time :  he  was 
served  with  process  to  appear  in  suits  expressly  brought 
orce  the  lien  claims,  not  only  against  Reed  and  the  build- 
but  against  the  land.  He  allowed  judgments  to  go 
3t  the  land  at  a  time  when  he  owned  it,  and  when  the 
ainant  had  no  interest  in  it.  These  judgments  were 
jd  upon  the  records  of  the  Court  of  Common  Pleas  of 
»anty,  and  executions  wet*e  issued  and  levied  on  the  land 
uildings  before  Manahan  conveyed  to  the  complainant, 
berefore,  bought  subject  to  the  judgments  and  to  their 
effect,  and  neither  he  nor  Manahan  can  now  dispute,  in 
ollateral  manner,  that  the  judgments  were  properly  en- 
,  or  that  the  land  was  liable. 

rcross,  in  1860,  bought  both  the  land  atid  the  buildings, 
n  1865,  sold  the  buildings  alone,  to  the  complainant, 
a  provision  expressed  in  the  conditions  of  sale,  thai  the 
ings  should  be  removed  in  two  months.  There  is  nothing 
8,  or  in  the  fact  of  his  taking  a  mortgage  upon  the  build- 
and  such  title  as  complainant  had  in  the  lands,  that 
nts  to  an  agreement  to  sell  the  lands.  If  tie  complain- 
las  the  right  to  remove  these  buildings,  a  sale  of  the 
which  Norcross  might  have  had  to  the  lands,  will  not 
away  that  right.  If  Norcross  got  no  title  to  the  lands 
iC  sale  under  the  lien  law,  the  defendants  can  convey 

and  their  paper  proceedings  will  not  injure  him.  The 
vill  create  or  put  upon  the  title  no  cloud  that  is  not  there 
dy,  and  none  but  such  as  a  purchaser  from  the  com- 
ant  ought  fully  to  be  apprised  of  before  he  accepts 
from  him. 

r  these  Jreasone,  and  because  the  complainant  has  taken 
roceedings  in  the  suit  since  the  3d  of  August,  1867, 

than  a  year  and  four  months,  the  injunction  must  be 
Ived,  with  costs. 
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ROSENKRANS  V8.  SnOVER. 

1.  If  commissionerB  of  partition,  in  a  Rale  of  the  lands  by  tbem,  give  % 
deed  for  one  parcel,  containing  a  provision  that  no  buildings  shall  b« 
erected  thereon  to  darken  the  windows  of  a  building  standing  aloog  the 
line  upon  an  adjoining  parcel,  sold  and  conveyed  by  them  at  the  same 
time,  the  purchaser  takes  subject  to  such  easement  for  the  benefit  of  the 
adjoining  parcel,  although  such,  condition  was  not  in  the  conditions  of 
sale,  and  lie  objected  to  its  being  put  in  the  deed.  He  is  bound  by  the 
acceptance  of  a  deed  with  such  condition. 

2.  Words  in  a  deed,  over  which  a  crooked  line  is  drawn  with  a  pencil* 
as  if  for  cancellation  or  erasure,  but  which  are  not  actually  canceled  or 
erased,  form  part  of  the  deed  ;  and  if  the  purchaser  accepts  the  deed,  and 
has  it  recorded,  he  will  be  bound  by  such  acceptance,  notwithstanding  be 
insisted  that  such  words  should  not  be  in  the  deed,  and  was  told  by  the 
grantor  that  they  had  been  canceled.  His  only  remedy  is  by  suit  to  refom 
the  deed. 

3.  Commissioners  of  partition,  when  directed  to  sell,  have  power  to  wll 
one  part,  with  an  eavsement  in  another  partanneied  to  it,  and  to  sell  the 
servient  parcel  subject  to  such  servitude. 


On  motion  to  dissolve  injunction. 
3fr.  Shipmaiif  for  motion. 
ifr.  J.  M.  Robeson  J  contra. 

The  Chancellor. 

John  Snover  died  in  the  year  1865,  seized  of  a  number    ^ 
houses  and  lots  in  the  village  of  Blairstown,  in  the  county   ^ 
Warren.     The  house  and  lot  belonging  to  the  coraplainai^ 
known  as  the  hotel  lot,  and  the  house  and  lot  belonging   "^ 
the  defendant,  which  adjoins  the  hotel  lot  on  the  east,  we^ 
parts  of  his  estate.     On  an  application  for  partition  amoi^ 
his  heirs,  in  the  Orphans'  Court  of  the  county,  the  cou:^ 
directed  the   property   to    be  sold   by   the   coramisjione^ 
appointed  to  make  partition.   The  commissioners,  at  a  pubL 
sale,  in  November,  1865,  sold  the  hotel  lot  to  Joseph  Snovf^ 
and  the  lot  of  the  defendant  to  him  and  one  Lauterman.  Tt^ 
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^8  for  both  lots  were  delivered  on  the  2d  day  of  April, 
J66.  Joseph  Snover,  in  April,  1867,  conveyed  the  hotel 
t  to  the  complainant,  and  the  title  to  the  defendant's  lot 
3oame  afterwards  vested  in  him  solely.  Both  lots  had  their 
'ODts  on  the  same  street,  and  the  hotel  was  built  on  the  east 
ne  of  the  hotel  lot,  which  was  the  west  line  of  defendant's 
)t  There  was  an  alley  of  four  feet  wide  between  the  hotel 
nd  the  building  on  the  defendant's  lot.  This  alley  extended 
bout  sixty  feet  from  the  street;  and  at  and  across  the  rear 
»f  this  alley,  the  hotel  lot  extended  four  feet  further  to  the 
ast.  In  the  rear  of  the  hotel  a  kitchen  was  built,  which 
xtended  over  and  occupied  this  additional  four  feet,  so  that 
he  buildings  on  the  hotel  lot,  both  main  building  and  kitchen, 
5r  their  whole  depth,  stood  upon  the  line  between  the  two 
>ts.  The  building  on  defendant's  lot  did  not  extend  beyond 
ie  alley.  In  the  easterly  end  of  the  hotel  there  were  six 
indows  opening  on  the  defendant's  lot,  and  in  the  easterly 
^e  of  the  kitchen,  there  were  four  widows  opening  on  the 
'fendant's  lot.  John  Snover  had  within  twenty  years  pur- 
ased  these  lots  from  a  former  owner,  and  at  the  purchase 
o  buildings  had  been  erected  with  the  windows  placed  in  the 
nie  manner  as  they  were  at  the  sale  by  the  commissioners. 
?fore  this,  at  one  time,  there  had  been  built  and  kept  in  the 
iey,  by  this  former  owner,  a  stairway  to  go  into  the  second 
^ry  of  his  building,  which  was  occupied  as  a  physician's 
ice.  In  the  deed  to  the  defendant  and  Lauterman,  from 
e  commissioners,  there  is  this  clause :  *'  It  is  understood 
id  agreed  between  the  parties,  that  the  said  Lauterman  ami 
iover  are  not  to  erect  any  buildings  adjoining  the  tavern 
>U86  to  darken  the  windows,  more  than  to  put  up  a  stair- 
'^y  in  the  alleyj  between  the  two  houses,  to  go  into  their 
*vn  houses."  The  defendant  denies  in  his  answer,  the  allega- 
on  that  this  clause  was  put  there  with  the  consent  of  him 
^i  Lauterman,  but  admits  that  it  was  inserted  in  the  deed 
>y  the  commissioners,  against  their  remonstrance,  and  with- 
out their  consent.  And  he  alleges  in  his  answer,  that  the 
•^^missionera  promised  them  that  the  clause  should  be 
Vol.  IV.  2n 
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erased  from  the  deed,  and  that  they  sapposed  it  was  erased; 
that  over  this  clause  in  the  deed^a  crooked  line  is  drawn  as 
if  for  erasure,  and  that  in  the  attestation  of  the  deed,  it  b 
recited  that  the  erasures  and  interlineations  on  the  third 
page,  were  made  before  execution,  and  that  this  clause  is  on 
the  third  page,  on  which  there  are  erasures  and  interlinea- 
tions of  other  words..  The  defendant  contends,  that  the 
commissioners  had  no  right  to  insert  this  clause,  witboat  his  i 
aad  Lauterman's  consent,  and  that  they  were  entitled  to  a 
deed  of  the  lot  by  its  simple  metes  and  bounds,  without  this  { 
reservation. 

The  defendant  was  erecting,  and  about  to  finish  an  addi- 
tion to  the  building  on  his  lot,  which  extends  beyond,  aod 
when  finished  will  close  up  two  of  the  windows  in  the  kitchen 
ot  the  hotel,  and  for  that  purpose  has  cut  away  the  eaves  of 
the  roof  over  the  kitchen  which  projected  upon  his  lot. 

The  defendant  admits  that  in  the  deed  from  the  commis- 
sioners through  which  he  claims,  there  is  the  clause  above 
set  forth.     In  this  case,  it  cannot  be  considered  whether  the 
commissioners  had  the  right  to  insert  that  clause  in  the 
deed,  or  whether  the  defendant  is  not  entitled  to  have  the 
deed  reformed  on  account  of  the  misrepresentation  of  th^ 
commissioners  that  it  had  been  erased  from  the  deed.    Such 
relief  could  only  be  had  in  a  proper  suit  for  that  purpose- 
It  is  clear  from  the  answer,  that  the  clause  is  in  the  deed  ^ 
delivered  and  recorded ;  and  a  crooked  line  drawn  over  tAi® 
words,  and  not  across  them,  can  be  of  no  effect,  as  the  woi'^'^^ 
remain    uncanceled  and  not  erased,  and    the   note  in  t*^^ 
attestation  clause  is  warranted  by  the  other  erasures  a^* 
interlineations  on  the  page  referred  to. 

There  can  be  no  doubt  but  that  commissioners  like  th^^ 
have  the  power,  it  it  will,  in  their  judgment,  be  a  benefit  "* 
the  sale  of  property)  to  annex  to  one  part  an  easement  ^ 
another  part  of  the  property  to  be  sold,  and  to  sell  a^ 
convey  such  other  part  subject  to  the  servitude  of  sn-^ 
easement.  The  defendant  and  Lauterman  might  not  perha^^ 
in  this  case,  have  been  bound  to  accept  a  deed  with  a  cla"*^ 
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Btablishing  such  easement.  But  they  did  accept  it,  and 
he  defendant  now  holds  the  property  by  virtue  of  that  deed, 
.nd  cannot  repudiate  its  provisions  unless  it  be  reformed, 
[he  kitchen,  being  part  of  the  hotel,  is  clearly  included  in 
:he  clause,  and  is  entitled  to  have  its  windows  protected.  So 
Far  as  the  building  adjoining  the  kitchen  is  concerned,  the 
injanction  must  be  continued. 

As  to  the  stairway  in  the  alley,  this  clause  would  seem  to 

give  the  right  to  erect  it,  even  if  without  such  clause  the 

defendant  could  not  erect  it.     This  deed  was  delivered  at  the 

same  time  as  the  deed  to  Joseph  Snover,  and  they  would 

aeem  to  be  one  transaction ;  and  the  contents  of  this  may 

kave  been  known  to  Joseph  Snover.     The  presumption  is, 

that  they  were  known  to  him.     If  the  deed  to  him  was  given 

after  this  deed,  or  with  knowledge  of  its  contents,  he  and 

the  complainant  would  be  bound  by  this  provision.    For  this 

reason,  and  because  the  defendant  in  his  answer  denies  that 

he  intends  to  erect  in  the  alley  any  stairs  that  will  obstruct 

the  passage  of  light  or  air  to  the  building  of  the  complainant, 

aod  also  because  the  injury  is  not  irreparable,  and  could 

easily  be  removed  by  abating  the  stairs  if  it  did  illegally 

obstruct  the  light  and  ventilation,  the  injunction  as  to  erect- 

'Dg  a  stairway  in  the  alley  must  be  dissolved.    There  will  be 

no  costs  allowed  to  either  party. 


Pe  Habt  v8.  Baird. 


^«  nncoiToborated  testimony  of  the  oompIainaQt  is  iusafllcieDt  to  over 
^"^^e  4  responsive  answer. 


Argued  upon  pleadings  and  proofs, 
^r.  Jian9om,  for  complainant, 
^r.  A.  V.  Schemk,  for  defendant. 
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The  Chancellor. 

The  bill  asks  for  the  conveyance  of  two  lots,  which  it 
alleges  were  conveyed  to  defendant  by  way  of  mortgage,  as 
security  for  money  advanced  by  him  to  defendant  as  a  loan. 
The  answer  admits  the  fact  that  the  first  lot  was  conveyed 
to  defendant  as  security  only,  but  denies  that  the  complaia- 
ant  ever  tendered  or  oflFered  to  pay  the  money,  and  offers  to 
convey  on  payment.  The  witnesses  flatly  contradict  each 
other  on  this  point,  but  the  clear  weight  of  testimony  is  with 
the  defendant.  He  must  be  directed  to  convey  that  lot,  on 
receiving  the  debt  with  interest  and  his  costs  in  this  suit. 

The  responsive  answer  of  the  defendant  denies  that  the 
other  lot  was  conveyed  by  way  of  mortgage^  and  this  is  not 
overcome,  as  the  only  evidence  which  contradicts  it  is  the 
testimony  of  the  complainant.  As  to  that  lot,  relief  most  be 
denied. 


Carr  va.  The  Passaic  Land  Improvement  and  Buildis^ 

Company. 

1.  An  agreeiuent  or  memorandum  for  the  sale  of  land,  must  desigo^^"^ 
the  landH  to  be  sold,  as  well  as  the  price,  with  certainty. 

2.  A  resolution  entered  upon  the  minutes  of  a  company,  to  sell  C  ^'^ 
acres  of  ground  at  a  prite  to  be  placed  on  them,  at  the  point  which  he  mi  ^ 
i^elect,  and  a  second  resolution  that  two  acres  of  land  be  sold  to  C  at  ^^^ 
per  acre,  does  not  designate  the  lands  to  be  sold  with  sufficient  certainty 
entitle  C  to  a  decree  for  conveyance. 


On  motion  to  dissolve  injunction. 
Ifr.  A,  S.  Pennington^  for  motion. 
Mr,  Woodruffs  contra. 

The  Chancellor. 

The  complainant  claims  that  he  is  entitled  to  have 
acres  of  land  in  Passaic,  conveyed  to  him  by  the  defenda 
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or  $1600.  The  injunction  restrains  them  from  conveying  it 
;o  any  other  person.  He  claims  that  a  valid  contract  was 
nade  by  certain  resolutions,  entered  on  the  minutes  of  the 
iefendants. 

On  the  17th  of  March,  1868,  at  a  meeting  of  the  directors 
3f  the  defendants,  the  following  entry  was  made  on  their 
minutes :  "  Moved,  that  Mr.  Carr  have  the  refusal  of  two 
acres  of  ground  at  a  price  which  may  be  placed  thereon,  at 
the  point  he  may  select. 

"  Yeas  and  nays  being  called :  Yeas — Crosby,  Bayard, 
Williams,  and  Osborn.     Nays — Crooks. 

"  Moved,  that  a  committee  be  appointed  to  fix  the  price  of 
land  so  to  be  sold.     Carried. 

*' Report  of  the  committee  that  they  could  not  agree. 
Report  received. 

**  The  committee  appointed  to  confer  with  Mr.  Carr  rela- 
tive to  the  purchase  of  land,  report  that  two  acres  be  sold 
to  Mr.  Carr  for  $800  per  acre^  provided  Mr.  Carr  accept 
the  proposition.     Report  received  and  carried. 
"  Proposition  accepted  by  Mr.  Carr. 

"  Ezra  Osborn,  Secy,'' 
At  the  same  meeting,  immediately  after  the  passage  of  the 
ibove  resolutions,  it  was  moved,  "  that  the  president  be  a 
^oimittee  to  state  the  terms  upon  which  such  sale  may  be 
'ffected.  Yeas — Crosby,  Bayard,  Williams,  and  Osborn. 
'^^ys — Crooks.  Carried  ;"  as  appears  by  such  entry  in  the 
minutes. 

Sometime  after  the  meeting,  but  when  does  not  appear, 
^^  secretary  gave  the  complainant  a  copy  of  the  resolutions 
'^t,  above  set  out,  on  the  back  of  which  copy,  sometime 
^*ore  the  filing  of  the  Wll,  he  endorsed  his  acceptance  of  the 
''^poeition,  designating  the  two  acres  which  he  had  selected, 
^^  signed  such  acceptance,  but  did  not  deliver  it  to  the 
^^^ndant«,  or  give  them  any  notice  of  it. 

Sometime  after  the  resolutions,  the  president  had  a  con- 
^^^Qce  with  the  complainant  as  to  the  location  and  terms  of 
^*^,  and  they  failed  to  agree. 

2n* 


426  OASES  IN  CHANCERY. 


Can-  V.  The  Passaic  Land  Improvement  and  Boilding  Co. 


The  defendants  did  not  own  the  land  at  the  passage  of  the 
resolutions  ;  but  an  imperfect  title  to  a  tract  of  two  hundred 
acres,  of  which  the  parcel  selected  is  part,  was  held  by  the 
complainant,  and  two  other  persons,  for  the  benefit  of  the 
defendants. 

The  defendants  insist,  in  their  answer  and  argument,  that 
there  is  no  written  contract  or  memorandum  of  the  agree- 
ment, signed  by  any  person  authorized,  and  therefore,  by  the 
ptatute  of  frauds,  no  action  can  be  sustained  on  it. 

It  is  well  settled  that  an  agreement,  or  memorandum,  for 
the  sale  of  land,  must  designate  the  land  to  be  sold,  as  well 
as  the  price,  with  certainty. 

In  this  case,  the  first  resolution  does  not  fix  the  price ;  it  i-'' 
simply  to  sell  Carr  two  acres  at  a  price  to  be  placed  on  them , 
at  the  point  which  he  might  select.  It  is  very  indefinite  as 
to  the  land,  and  even  as  to  the  fact  whether  he  should  b« 
allowed  to  select  anywhere  upon  the  tract  of  the  company  *• 
but  as  to  price,  it  is  expressly  open  for  negotiation. 

The  second  resolution  is,  that  two  acres  of  land  be  sold  t>o 
Mr.  Carr,  at  $800  per  acre.    It  does  not  locate  the  lands,  ncy  "^ 
refer  to  the  former  resolution,  nor  in  any  way  authorize  hi 
to  select  the  lands ;  nor  is  there  anything  in  the  minutes  fro 
which  it  can  be  inferred  that  it  was  for  two  acres  anywher^ 
that  he  might  select.    On  the  contrary,  the  natural  inferenu? 
to  be  drawn  from  the  report  and  entry  would  be,  that  t 
location  of  the  land  had  been  designated  in  the  oonferenca^^^^ 
with  the  committee. 

This  is  the  natural  inference  to  be  drawn  from  the  ter 
of  the  first  resolution.     That  plainly  showed  that  after  1 
should  select  his  two  acres,  a  price  should  be  placed  upon  r 
at  a  point  where  he  selected  it.     This  one,  fixing  the  pric 
would  thus  imply  that  the  location  had  been  fixed,  verballj 
on  conference.     As  this  does  not  show  where  the  land  was- 
and  as  it  cannot  be  connected  with  or  made  piirt  of  the  firs 
so  as  to  be  made  a  contract  to  convey  any  land  he  mig 
select,  the  memorandum  does  not  satisfy  the  requisitions 
the  statute  of  frauds. 

The  injunction  must  be  dissolved. 
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Karr  v8.  Karr. 

'^here  the  notice  required  to  be  given  to  an  absent  defendant  was  entitled 
le  cause,  and  not  directed  to  the  defendant,  nor  mailed  within  twenty 
I  after  the  date  of  the  order,  such  defendant  was  held  not  to  be  within 
arlsdiction  of  the  court,  and  that  no  decree  could  be  made  against  him. 


?HE  Chancellor. 

n  this  case,  the  notice  has  not  been  served  or  published  in 
manner  required  by  law,  and  the  rules  of  the  court. 

..  The  24th  and  25th  rules  require,  that  after  May  1st, 
>7,  a  notice  shall  be  served  and  published  instead  of  the 
er.  Two  substantial  parts  of  the  notice  prescribed  are, 
,t  it  shall  not  be  entitled  in  the  cause,  and  sfiall  be 
ected  to  the  defendant.  The  notice  published  is  entitled 
the  cause,  and  is  not  directed  to  the  defendant. 

i.  By  the  22d  section  of  the  Chancery  act,  and  2d  and  3d 
tions  of  the  supplement  of  1867,  the  notice  i»  required 
be  served  or  mailed  within  twenty  days  after  date  of  the 
ler.  In  this  case,  the  notice  was  not  mailed  until  October 
;h,  being  twenty-two  days  after  the  date  of  the  order, 
ptember  28th) ;  and  in  fact,  inquiry  for  the  defendant's 
Iress  does  not  appear  to  have  been  made  in  the  manner 
[uired  until  October  19th,  after  the  time  had  expired  for 
ing  notice. 

The  defendant  is  not  brought  as  yet  in  the  jurisdiction  of 
)  court,  and  no  decree  against  him  can  be  made,  or  would 
re  validity  if  made. 
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Washburn  and  others  vs.  McLaughlin  and  aDother. 

White  and  others  w.  same. 

These  cases  were  submitted  to  the  Chancellor  by  consent 
of  counsel  of  both  parties,  upon  the  evidence  taken  in  the 
case  of  Van  Keuren  v.  McLaughlin,  decided  in  May  TeriHt 
1868,  (reported  ante  p.  187.)  By  the  pleadings  and  proofs, 
the  complainants  in  these  suits  are  placed  in  the  saiae 
position  as  to  the  defendants,  and  the  property,  as  Van 
Keuren  and  his  partner  were,  in  that  suit. 

The  Chancellor. 

The  same  questions  being  presented  as  in  the  case  of  Ta^ 
Keuren  v.  McLaiLghlin,  and  upon  precisely  the  same  testi  - 
raony,  as  my  views  have  not  been  changed,  I  have  arrived 
at  the  same  result,  for  the  reasons  assigned  in  the  opiniou 
delivered  in  that  case. 


CA.SES 


ADJUDGED   15 


'HE  PREROGATIVE  COURT 


OF  THE  STATE  OF  NEW  JERSEY. 


MAY  TERM,  1868. 


Abraham  0.  Zabriskie,  Esq.,  Ordinary. 


OsBORN,  appellant,  and  Rogers,  respondent. 

1.  The  appointment  by  the  Orphans  Court  of  commissioners  to  set  off 
)wer,  should  appear  by  the  records  of  the  court,  or  by  an  order  or  decree 
^ed  by  the  judges,  or  one  of  them. 

2.  The  act  requires  the  commissioners  to  make  their  report  at  the  next 
rm  after  their  appointment.    This  provision  is  not  so  far  imperative  as 

make  void  the  proceedings,  if  not  strictly  complied  with,  yet  it  is  so  ex- 
icitly  directory  that  it  requires  an  order  of  the  court  made  upon  notice, 
authorize  a  report  at  a  subsequent  term. 

3.  Setting  off  dower  by  metes  and  bounds,  in  lands  in  which  the  husband 
as  only  seized  of  an  undivided  moiety,  is  a  radical  defect.     His  interest 

the  lands,  and  also  the  fact  that  the  lands  in  which  dower  was  set  off 
ere  those  in  which  the  widow  had  a  dower  right,  should  appear. 

4.  Where  the  proceedings  in  the  Orphans  Court  were  thus  radically  de- 
ctive,  the  widow  was  allowed  her  election  to  have  the  proceedings  dis- 
issed  and  new  proceedings  instituted  in  that  court,  or  to  amend  her 
itition  and  proceed  in  this  court. 


430  PREROGATIVE  COURT. 

Osborn  v.  Rogers. 

On  appeal  from  the  decree  of  the  Orphans  Court  of  the 
county  of  Ocean. 

Mr.  McLean,  for  appellant. 

Mr,  W.  H.  Vredenbiirghf  for  respondent. 

The  Ordinary. 

This  appeal  is  from  the  proceedings  and  decree  of  the 
Orphans  Court,  setting  oflf  dower  to  the  respondents  The 
final  decree  was  made  on  the  20th  day  of  January,  1863,  and 
notice  of  the  intention  to  appeal  was  served  within  twenty 
days,  with  the  causes  of  complaint.  Among  the  causes  of 
complaint  specified  in  the  notice,  and  in  the  petition  of 
appeal,  are  these :  First,  that  there  is  no  record  of  the  ap- 
pointment of  the  commissioners  to  set  oflf  dower.  Second, 
that  the  report  of  the  commissioners  was  not  made  at  the 
next  term  succeeding  their  appointment.  Third,  that  the 
commissioners  set  oflf  as  dower  one-third  of  the  tracts  in 
their  report  mentioned,  when  the  husband,  or  the  intes- 
tate, was  only  seized  of  one  undivided  half  of  these  tracts. 
Fourth,  that  the  commissioners,  or  some  of  them,  did  not 
view  the  premises. 

The  first  reason  is  true  in  fact.  Richard  Crawford,  one  of 
the  commissioners  who  signed  the  report,  does  not  appear, 
by  any  part  of  the  record,  to  have  been  appointed  by  the 
court.  By  the  copy  of  a  paper  returned  as  on  file  in  the 
surrogate's  oflBce,  signed  or  authenticated  by  no  one,  it  ap- 
pears that  George  Sykes,  with  the  two  other  persons  who 
signed  the  report,  were  appointed  commissioners  to  set  off 
dower  in  a  lot  of  land  therein  referred  to.  But  no  part  of 
the  proceedings  show  that  Crawford  wjis  ever  appointed. 
The  recital  in  the  decree  of  confirmation  does  not  mention 
his  name,  nor  is  it  any  acknowledgment  of  his  being  commis- 
sioner. It  does  not  refer  to  the  report  so  as  to  identify  it, 
but  it  refers  to  a  report  made  by  the  commissioners  ap- 
pointed at  January  Term,  1861.  Crawford  was  not  appointed 
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at  that  term,  but  accordiag  to  the  depositioD  of  respoDdeDt 

was  apfiointed  one  or  more  terms  afterward.     It  does  not 

sufficiently  appear  by  any  document  or  evide|ice,  that  he 

was  ever  appointed  at  all.    The  recital  in  the  decree  may 

well  be  held  to  refer  to  a  report  made,  as  it  alleges,  by  Sykes 

Eind  the  othefs,  and  according  to  the  custom  of  the  surro- 

^te's  office  as  shown  in  the  evidence,  lost  or  lent  out.     In 

act,  the  appointment  of  any  persons  as  commissioners  does 

lot  sufficiently  appeaf .    The  acts  of  the  Orphans  Court  must 

Lppear,  either  by  an  entry  on  the  minutes  or  records  of  the 

5oart,  or  by  an  order  or  decree  signed  by  the  judges,  or  some 

>iie  of  them.  A  loose>  unsigned  paper>  like  that  of  which  a  copy 

3  sent  up,  might  have  been  presented  to  the  Orphans  Court, 

Lnd  put  on   the  files  by   the  surrogate,   when   the  court 

>mitted  to  consider  it,  or  refused  to  make  the  appointment. 

The  next  objection  is,  that  the  report  of  the  commissioners 

Aras  made,  not  at  the  next  term  after  their  appointment,  but 

:wo  years  afterwards,  by  which  the  appellant  was  surprised. 

The  act  says  the  commissioners  "  shall  make  their  report  at 

Lhe  next  or  subsequent  term  after  their  appointment."     The 

word,  subsequent,  has  the  same  meaning  here,  as  next.     If 

either  had  been  used  alone  it  would  have  expressed  the  same 

idea  as  if  the  other  had  been  used.     That  it  was  unnecessary 

^o  use  both  will  not  change  the  import  of  the  sentence,  or 

<x)mpel  us  to  hunt  up  some  other  sense  to  explain  or  account 

ibr  a  tautology  not  at  all  unusual  in  statutes.    The  provision 

38  not  so  far  imperative  as  to  make  void  the  proceedings,  if 

not  strictly  complied  with,  yet  it  is  so  explicitly  directory 

that  it  requires  an  order  of  the  court  made  upon  notice,  to 

authorize  a  report  at  a  subsequent  term.    Else,  the  direction 

of  the  statute  would  be  a  trap  to  put  the  owner  of  the  landd 

off  his  guard. 

The  next  cause  of  complaint  is,  that  the  commissioners  set 
off  one-third  of  the  whole  premises  by  metes  and  bounds, 
^hen  the  husband  of  the  respondent  was  seized  only  of  an 
Undivided  half.  That  they  set  off  one  third  of  the  premises  to 
the  widow  as  dower,  is  certified  expressly  in  words,  in  their 
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return.  That  the  husband  was  only  seized  of  an  undivided 
moiety  in  both  tracts,  seems  very  probable,  from  the  depo- 
sitions taken  in  this  court,  under  the  rule  for  that  purpose. 
They  are  not  conclusive  on  this  point,  and,  under  other  cir- 
cumstances, it  might  be  doubtful  whether  this  reason  was 
sufficiently  sustained  in  point  of  fact.  But,  on  the  other 
hand,  it  no  where  appears  in  the  case  on  part  of  the  respon- 
dent, that  her  husband  was  ever  seized  of  the  whole,  or  even 
a  moiety  of  the  premises  in  which  dower  is  set  oflf.  In  this 
matter,  and  other  respects,  the  proceedings  are  so  radically 
defective,  that  it  is  very  doubtful  whether  they  would  have 
any  validity  or  effect  any  where,  for  any  purpose,  if  not  set 
aside. 

The  petition  sUtes  that  the  husband  of  the  petitioner  died, 
seized  of  lands  in  the  county  of  Ocean,  in  which  she  was 
entitled  to  dower,  and  that  she  has  caused  notice  of  the  appli- 
cation to  be  served  on  "  Ezra  A.  Osbom,  who  is  all  the 
person  known  to  her  to  be  interested."     No  othef  identifi- 
cation of  the  lands  is  given,  or  of  the  quantity  of  the  estate 
of  which  her  husband  was  seized.     The  only  evidence,  istlK- 
affidavit  of  the  petitioner  annexed,  that  the  facts  in  thepet^' 
tion  are  true.     The  affidavit  would  be  true,  if  the  only  lan«^^ 
her  husband  was  seized  of  was  an  acre  of  swamp,  thirty 
miles  from  the  lands  set  off  as  dower,  and  owned  by  son*-^ 
person  to  her  unknown.    Upon  these  papers,  and  no  other,  a-  '^ 
order  was  drawn  appointing  three  persons  commissioners  t*-^ 
set  off  dower  in  **  a  tract  of  land  in  the  township  of  Dover,  i  ^^ 
said  county,  it  being  lot  No.  — ,  in  a  deed  given  by  Reubo-  *^ 
Pottur  and  wife  to  the  said  Ezra  A.  Osborn,  and  recorded  i  *  ^ 
book  No.  — ,  of  deeds,  page  — ,  in  the  clerk's  office  ot  tb*=^ 

said  county,  containing acres,  and  being  the  real  esiat'^' 

in  hand  in  lot  No.  — ,  in  the  aforesaid  deed."     The  nurnb^'* 
of  the  lot,  and  the  number  of  acres  in  it,  are  left  blank,  au»' 
every  thing  by  which  the  lot  could  be  identified,  is  omitta/. 
It  is  clearly  impracticable  to  tell  whether  it  was  lot  numbf^' 
one,  or  two,  or  five,  in  that  deed,  even  if  the  deed  could  be 
identified  by  the  fact  that  there  was  but  one  deed  from  the 
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ors  to  the  grautee  named,  recorded  ia  that  clerk's 
It  is  not  surprising  that  no  judges  should  sign  so 
aning  and  senseless  a  decree,  with  no  petition  or  evi- 
)  suflBcient  to  support  it,  or  any  other  decree.  The 
t  of  the  commissioners  shows  that  they  set  off  dower  in 
racts,  which  appear  to  be  about  thirty  chains  apart,  but 
38  not  appear  whether  either  of  them  was  tract  number 
:,  in  a  deed  recorded  on  blank  page  of  book  number 
:,  in  Ocean  county  clerk's  oflBce,  and  containing  blank 
.  These  defects  are  not  specified  as  causes  of  complaint, 
hey  sustain  the  cause  alleged  that  there  is  no  appoint- 
of  commissioners  to  set  off  dower  in  the  lands  in  the 
rt,  and  that  there  is  nothing  in  the  case  to  show  that  the 
and  of  the  respondent  was  seized  of  the  whole  of  the  two 
8.  In  which  case,  the  evidence  offered,  that  he  was 
d  only  of  a  moiety,  is  sufficient  to  sustain  that  reason. 
16  proceedings,  report,  and  decree  of  confirmation,  in  the 
lans  Court,  must  be  set  aside.  And  if  the  respondent 
es  to  proceed  in  this  court,  which,  by  the  statute,  has 
iiction  to  do  in  the  premises  what  is  just,  she  must,  in 
irst  place,  obtain  leave  to  amend  her  petition,  by  de- 
ing  the  lands  in  which  she  claims  dower,  and  the  estate 
)ich  her  husband  was  seized  in  it,  and  the  names  of  the 
mt  owners.  In  the  situation  of  this  case,  however,  it 
d  seem  preferable  to  have  all  the  proceedings  discon- 
hI,  and  dismissed,  and  new  proceedings  instituted  in  the 
er  tribunal  for  that  purpose.  As  to  this,  the  respondent 
exercise  her  option. 


BE  MATTER  OF  THE  GUARDIANSHIP  OF  AnNE  TuRNER, 

AN   INFANT. 

• 

the  absence  of  any  direction  or  expressed  preference  by  the  father, 

thegnarlianship  or  religious  education  of  an  infant  child«  the  clear. y 

N«d  wishes  of  the  mother  will  be  regarded;  and  where  applicaliou  was 

OL.  IV.  2  0 
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made  for  the  guardianship  of  the  child*  by  both  the  {>atemal  and  maternal 
grandfathers,  both  being  of  equal  competency  and  fitness,  the  gnardianBbip 
was  given  to  the  maternal  grandfather,  in  accordance  with  the  wishes  of 
the  mother. 


Argued  on  two  applications  for  guardianship ;  one  by  S.  J. 
Turner,  the  paternal  grandfather,  and  the  other  by  D.  Mc- 
Namara,  the  maternal  grandfather. 

Mr.  W.  B,  WilliamSf  for  S.  J.  Turner. 

Mr.  Garrick,  for  D.  McNamara. 

The  Ordinary. 

The  father  and  mother  of  the  infant  are  dead.    The  ktketi 
Captain  James  B.  Turner,  was  in  the  army  of  the  UnioJ^* 
and  fell  in  one  of  the  battles  before  Richmond,  in  May,  184^' 
The  mother  survived  until  1867.     The  father  died  intestate* 
leaving  little  property,  not  exceeding  in  the  whole  $1000  ^^ 
value,  and  made  no  disposition  of  the  custody  of  hischil*^' 
The  father  was  educated  a  protestant,  but  was  not  oonnect^^ 
as  a  church  member  with  any  church,  but  attended 
protestant  church  of  which   his  parents  and  sisters  w^ 
members.     When  married,  he  consented  on  the  requirem^ 
of  the  Roman  Catholic  priest,  who  performed  the  oeremoim 
that  the  children  of  the  marriage  should  be  educated  in  i 
Roman  Catholic  faith ;  and  he  consented,  when  absent  frc 
home  in  the  army,  that  the  child  should  be  baptized  with  i' 
rites  of  that  church,  and  made  the  arrangements  for  l 
christening,  which  took  place  in  his  absence. 

The  mother  was  educated  as  a  Roman  Catholic,  and 
tiuued  such  to  her  death.    She  made  a  will,  and  in  it  direcU 
that  her  father  and  sisters  should  be  the  ezecutora  a 
guardians  of  her  child,  and  that  her  child,  from  the  age 
ten  to  seventeen,  should  be  educated  in  a  Roman  Cathoi^  ^ 
convent.  • 

Much  evidence  was  taken  on  both  sides,  aa  to  the  capabil  ^      • 
of  the  paternal  and  maternal  grandfathers,  and  their  &milr    "*^^  ' 


MAT  TERM,  1868.  435 

In  the  matter  of  Anne  Turner. 

*  take  care  of,  and  educate  the  child.  Each  grandfather 
18  in  his  family  several  unmarried  daughters,  willing  and 
3le  to  care  for,  and  attend  to  the  infant.  The  paternal 
randfather  is  a  clerk  in  the  oflSce  of  the  water  commissioners 
f  Jersey  City,  with  a  fair  salary,  but  without  property, 
'he  maternal  grandfather  is  a  prosperous  mechanic  with 
roperty  amounting  to  about  $15,000,  and  is  employed  as 
ne  of  the  policemen  of  Jersey  City.  Nothing  is  alleged 
gainst  the  moral  character  of  either  family,  or  the  habits  of 
ny  member  of  either. 

Several  witnesses  on  each  side  testify,  that  the  family  by 
'hich  they  are  respectively  called,  is  better  qualified  for  the 
are  and  education  of  this  infant,  than  the  other.  It  is  very 
ifficult  in  this  mere  matter  of  opinion  of  witnesses,  to  decide 
1  which  side  the  testimony  preponderates.     I  am  inclined 

think  that  it  is  rather  more  explicit  and  satisfactory  in 
vor  of  the  paternal  grandfather.  Yet  this  preponderance 
pends  more  upon  the  manner  in  which  these,  witnesses 
Ve  expressed  their  opinion,  than  in  the  facts  stated  on 
'ich  the  opinions  are  founded.  In  this  state  of  the  testi- 
^ay  on  this  important  point,  as  I  am  satisfied  that  either 
iVndfather  is  competent  and  willing  to  take  proper  care 
this  child,  other  considerations  which  are  entitled  to  some 
ight  must  be  regarded. 

Ihe  religious  training  of  the  child,  so  far  as  regards  the 
St  or  denomination  under  the  influence  of  which  that 
fining  shall  take  place,  is  entitled  to  consideration.  In  this 
^  it  is  regarded  on  both  sides  as  a  matter  of  great  import- 
er. In  this  state  all  christian  denominations  stand  on  the 
tme  footing  in  the  eye  of  the  law.  No  Chancellor  or  Judge, 
Plough  he  cannot  avoid  the  conviction  that  the  faith  which 
'  has  adopted  by  education  or  choice,  and  the  church  to 
tiich  he  is  in  consequence  of  this  attached,  would  be  the 
^tfor  the  welfare  of  the  child,  has  the  right  to  be  governed 
^  his  individual  belief  in  the  disposition  of  the  children  of 
fliers.  Parents  while  living  have  a  right  to  control  the  re- 
^0U8  education  of  their  children,  and  their  wishes  in  this 
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respect  mast  be  regarded  after  their  death.     Where  both 
parents  were  of  the  same  religious  faith,  and  die  without  ex- 
pressing any  wish  on  this  subject,  the  courts  will  presume 
that  they  wished  their  children  educated  in  their  own  faith. 
In  this  case  the  father,  who  by  law  has  the  right  to  dispose 
of  the  guardianship  of  his  child,  has  expressed  no  wish, 
authoritative  or  otherwise.     I  cannot  regard  his  promise  to 
the  priest  at  his  marriage,  as  expressing  a  wish ;  the  circum- 
stances under  which  it  was  exacted,  would  by  no  means 
allow  it  to  be  considered  as  the  expression  of  his  desire  or 
conviction.     The  fact  that  he  consented  to  its  baptism  in 
the  Roman  church,  is  of  more  weight,  and  yet  cannot  be 
regarded  as  the  expression  of  a  desire  on  his  part  as  to  the 
religious  education  of  his  child.     But  knowing  the  desire  o^ 
his  wife  and  her  friends,  and  what  would  be  their  course 
if  he  should  die,  he  omitted  to  make  any  provision,  fro^ 
which  it  may  be  inferred  that  he  assented   that  his  wi^' 
should  control  in  this  matter.     The  mother  of  the  child 
her  last  will,  has  in  the  clearest  manner,  expressed  W 
wishes  on  this  subject,  and  they  should  be  regarded,  by  t 
court.     Her  wishes  and  convictions  rather  than   those 
the  judge,  should  be  allowed  to  guide  the  religious  educati- 
of  her  child.     So  far  then  as  this  consideration  is  entitled 
any  weight,  the  leaning  should  be  to  the  maternal  graa 
father. 

.  The  same  considerations  apply  with  more  force  to  t 
question  of  selecting  the  guardian,  now  directly  before  t 
court.  The  paternal  kin  are  not  entitled  to  any  preferen 
on  that  account,  over  the  maternal ;  both  stund  on  the  sa 
footing.  Albert  v.  Ferry,  1  McCarter  5^0;  UnderhUly,  De- 
nis, 9  Paige  202. 

The  father  has  expressed  no  wish  or  preference  in  i)r  ' 
matter,  but  the  mother,  the  surviving  parent,  has.  She  h  -* 
no  power  to  dispose  of  the  guardianship,  and  the  dispositi  ^ 
of  it  in  her  will  is  void ;  but  it  is  an  authentic  expression 
her  wishes,  and  as  such  will  be  regarded  by  the  coo-  ^ 
Under  hill  v.  Dermis,  9  Faige  202;  Bennett  v.  Bifme^ 
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K  C.  a.  216;  In  re  Kaye,  Eng.  Law  Bep.,  1  Chan.  387; 
?r  V.  Mott,  3  Bradf.  B.  409.  It  might  not  be,  if  it  ap- 
h1  clearly  that  the  interest  of  the  infant  required  her 
38  to  be  disregarded.  In  this  case  it  does  not  so  appear, 
these  reasons,  I  am  of  opinion,  that  the  guardianship 
le  infant  should  be  committed  to  Daniel  McNamara, 
naternal  grandfather. 

2o* 
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^liATT,  appellant,  and  Warwick  and  Smith,  respondents. 

An  agreement  made  by  the  plaintiffs  in  execation  with  the  defendant, 
they  would  purchase  the  property  at  the  sale  nnder  the  ezecntion* 
>old  it  merely  as  a  security  until  their  claims  should  be  satisfied,  and 
For  his  benefit,  will  be  enforced,  where,  upon  all  the  circumstances  of 
ue,  there  is  no  reason  to  impute  fraud,  and  it  seems,  indeed,  to  be  to 
^vantage  of  all  the  creditors. 

rhe  deposition  of  a  party  who  was  a  competent  witness  when  ex- 
n1,  may  be  read  at  the  hearing,  though  after  his  examination  and 
'  the  hearing,  the  opposite  party  has  died  without  his  deposition 
g  been  taken,  and  the  suit  has  been  revived  against  his  personal 
^ntatives. 

Whatever  may  be  the  rule  at  law  where  depositions  have  been  taken 
e  esM,  under  the  statute,  to  be  used  on  the  trial  of  an  issue  at  law,  the 
%  in  courts  of  equity,  where  all  the  testimony  is  taken  before  exam- 
>rior  to  the  hearing,  to  admit  the  depositions  of  witnesses  who  were 
tent  witnesses  when  examined,  is  well  settled.  The  proviso  in  the 
iceming  witnesses,  passed  in  1^9,  has  not  changed  the  practice  in 
•pact, 
he  depontion  of  such  a  witness,  (if  a  complainant),  if  not  admiasible 
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under  the  act  of  1859,  is  neverthelees  competent  to  disprove  so  much  of  t^ 
defendant's  answer  as  is  responsive  to  the  allegations  in  the  bill  of  coH 
plaint,  under  the  second  section  of  the  act  of  1855,  which  is  not  repeal^ 
by  the  act  of  1859. 

5.  An  agreement  between  a  defendant  in  execution  and  the  plaintiff,  i 
the  purchase  of  the  defendant's  property  by  the  plaintiff,  at  a  sheriff's  sa 
under  the  execution,  for  the  defendant's  benefit,  if  made  with  a  view 
defraud  the  creditors  of  the  latter,  by  putting  the  property  under  his  C9 
trol  and  beyond  their  reach,  is  illegal  and  void,  and  a  specific  performan.- 
of  such  an  agreement  will  not  be  decreed  by  a  court  of  equity.  / 
Depub,  J. 

6.  Where  a  transaction,  through  which  a  complainant  seeks  relief, 
fraudulent  as  to  creditors,  and  he  has  been  a  participant  in  the  fraud.  2oai 
of  equity  will  not  grant  him  relief  by  carrying  into  effect  an  agreema 
made  in  pursuance  o€  such  fraudulent  purpose,  but  will  leave  the  parti 
just  where  it  finds  them.  In  such  cases,  potior  est  conditio  de/endentii.  J 
Deiub,  J. 

7.  It  is  not  necessary  that  the  objection  should  be  taken  in  the  answer 
enable  the  court,  as  the  representatives  of  the  public,  to  refuse  to  gra 
relief  upon  an  illegal  agreement.    So  strict  are  the  courts  in  adhering 
the  principal  of  not  aiding  in  the  enforcement  of  an  illegal  agreement,  tb 
if  the  agreement  as  stated  in  the  pleadings,  does  not  appear  to  be  ille^ 
but  circumstances  come  out  in  the  evidence  that  show  that  it  is  in  fa 
tainted  with  illegality,  the  court,  of  its  own  motion,  will  decline  to  give 
saoctioo  to  such  aD  agreement.     Per  Depub,  J. 


The  opinion  of  the  Chancellor  is  reported  in  3  C.  E,  Orec 
108. 

Mr.  E.  W,  Scudder  and  Mr.  Browning^  for  appellant. 

Mr,  J,  WiUon  and  Mr,  P,  D,  Vroom,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

WOODHULL,   J. 

This  case  comes  up  by  appeal  from  a  decree  in  Chance 
granting  relief  to  Benjamin  Marlatt,  the  complainant  in  iM 
court.  Both  parties  appealed  from  the  decision  of  the  Chs: 
cellor ;  the  complainant  believing  that  the  relief  given  1^ 
by  the  decree  was  insuflBcient;  the  defendants  contends 
that  upon  the  case  made  by  the  complainant,  he  was  M^ 
entitled  to  any  relief  at  all. 
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The  only  question  involved  in  the  appeal  first  named,  being 
as  to  the  adequateness  of  the  relief,  and  having  been  sub- 
nnitted  to  the  court  without  argument,  it  is.  sufficient  to  say 
upon  that  point,  that,  supposing  the  complainant  to  have  es- 
tablished his  right  to  some  relief,  we  are  not  satisfied  that 
the  circumstances  of  the  case  call  for  any  enlargement  of 
the  decree  in  his  behalf.  The  questions  more  especially 
pressed  upon  the  attention  of  this  court,  arise  out  of  the 
appeal  taken  by  the  defendants  below. 

As  all  of  these  questions,  excepting  the  single  one  argued 

hy  the  direction  of  the  court,  at  the  present  term,  after  being 

thoroughly  canvassed  below  by  the  same  eminent  counsel 

^ho  represented  the  respective  parties  here,  were  examined 

^ith  great  care  by  the  Chancellor;  and  as  the  elaborate 

opinion,  delivered  by  him  in  the  court  below,  covers  the 

^hole  case,  with  the  exception  just  referred  to,  and  is,  in 

^W    respects,  in  accordance  with  the  views  entertained  by  a 

'^^jority  of  this  court,  both  as  to  the  law  and  the  facts,  it  is 

^eenied  unnecessary,  and  would  obviously  answer  no  useful 

purpose,  to  enter  upon  a  further  discussion  of  them  here. 

The  only  question  in  the  cause,  not  embraced  in  the  decision 
^^  trlie  Chancellor,  is  the  one  argued  at   this  term,  namely : 
^*i^ther  the  contract,  or  agreement,  as  alleged  in  the  com- 
l^^^-inant  8  bill,  or  as  shown  by  the  evidence  in  the  cause, 
^^-^  made  in  fraud  of  the  complainant's  creditors,  and  was, 
^^    that  reason,  illegal  and  void  ?     On  the  part  of  the  de- 
^^dants,  it  was  urged,  with  great  earnestness  and  force,  that 
^^Cil  was  the  real  character  of  the  agreement,  if  any  such 
*^K^eement  was  in  fact  ever  made,  which  they  do  not  admit, 
^^"t  expressly  deny;  and  that  this  appears  clearly,  as  well 
^^^"^m  the  allegations  of  the  bill  itself,  as  from  the  testimony 
^^    the  cause ;  and,  further,  that  this  court  cannot,  and  that 
^^>  court  of  equity  can,  consistently  with  the  rules  and  prin- 
^^plee  which  regulate  and  govern  such  courts,  either  interfere 
^•^  enforce  a  contract  thus  tainted  with  fraud,  or  in  any  way 
^tire  it  sanction  or  countenance.     The  argument  is  unques- 
tionably soiind ;  and,  assuming  the  contract  to  have  been  of 
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the  character  alleged,  there  is  no  escape  from  the  conclusioi^ 
reached  by  the  defendant's  counsel,  and  their  appeal  most  be 
sustained.     But  in  the  opinion  of  a  majority  of  this  courty 
neither  the  allegations  of  the  complainant's  bill,  nor  the  proaCs 
in  the  cause,  nor   the  bill  and  proofs  taken  together,  and 
considered  in  their  proper  relations  to  each  other,  do  in  faot> 
establish  the  premises  from  which  that  conclusion  is  drawn. 
It  does  appear  very  clearly,  we  think,  from  the  whole  ca*^  , 
that  Marlatt,  finding  himself  likely  to  be  embarrassed- i  13. 
consequence  of  a  failure  of  the  peach  crop,  and  the  pressu  ir^ 
of  the  times,  determined  to  secure  his  three  principal  credi- 
tors in  such  a  way,  that  they  should  be  not  only  safe,  b^iJ-t 
satisfied;  that,  in  pursuance  of  this  determination,  he  pr"0- 
posed  to  give  them  a  mortgage  on  his  real  estate,  not  for  ac^  y 
fictitious  or  exaggerated  sum,  but  for  the  actual  amount    o^ 
their   respective   claims;    that  the   proposal  to  secure,  ^>y 
mortgage,  was  not  carried  into  effect,  simply  because  tl^^ 
persons  most  interested   in  the  arrangement,  preferred       ** 
judgment  and  execution;  and  that  Marlatt,  by  acquiesci s^^ S 
in  the  substitution  of  these  securities  for  the  one  original  1.9 
offered,  intended  and  expected  to  accomplish,  in  a  way  mo 
acceptable  to  his  confidential  friends  and  advisers,  precise 
the  same  result  which  it  had  been  his  intention,  in  the  fi:^*^ 
place,  to  effect  by  means  of  a  mortgage.     As  to  the  sales      ^^^ 


the  complainant's  property,   under  the  judgment,  we  m^^'^ 
satisfied  from  the  evidence,  that  these,  and  the  manner       ^"^ 


conducting  them,  and  all  the  proceedings  relating  to  th& 
were  advised  and  directed,  and,  in  fact,  controlled  by  th( 
same  trusted  friends,  they  undertiiking  to  bid  in  the  pi 
perty,  so  that  it  should  not  be  sacrificed,  and  to  hold 
merely  as  a  security  until  their  claims  should  be  satisfii 

There  is  great  reason  to  believe,  moreover,  that  the  arran[ 

ment  was,  under  the  circumstances,  a  prudent  one,  and  rea-  ^  ^^ 


beneficial  for  all  parties,  not  only  the  preferred  creditors,  h^^'*^ 
the  others ;  and  that  they  so  understood  it  at  the  time  of  t^-»^^ 
sales,  and  afterwards.  This  being  the  real  porpoee  s^  "^^ 
character  of  these  sales,  as  understood  by  all  the  pari 
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whose  interests  were  in  any  way  involved  in  them,  it  could, 
msinifestly,  make  no  difference  to  anybody  at  what  price  any 
portion  of  the  property  might  be  struck  off  to  Smith  and 
Warwick.  It  is  evident,  however,  that  for  some  reason  they 
wished  to  buy  it  in  as  low  as  they  could,  and  that  the  com- 
plainant, with  undoubting  confidence  in  their  business  saga- 
city, as  well  as  their  integrity,  did  what  he  fairly  could  to 
gratify  them  in  this  matter  also,  keeping  quiet  at  their  sug- 
gestion, and,  in  a  few  instances  perhaps,  requesting  persons 
not  to  bid.  But  that  there  was  in  all  this,  any  bad  faith  on 
the  part  of  Marlatt,  any  intention  to  conceal  from  his 
^^reiHtors  his  interest  ifa  the  property  bought  in  by  Smith  and 
Warwick,  any  purpose  to  delay  of  hinder  a  creditor  in  the 
^nse  of  the  statute  of  frauds,  or  in  any  sense  repugnant  to 
^he  policy  of  the  law,  or  offensive  to  equity  and  good  con- 
science, we  have  utterly  failed  to  discover. 

TJpon  the  whole  case,  therefore,  for  the  reasons  stated  by 
^^  Chancellor  in  his  opinion,  and  because  we  find  the  con- 
duct of  the  complainant  in  the  court  below,  free  from  all 
^'tit  of  fraud)  actual  or  constructive,  we  are  of  the  opinion 
^ha.t  the  decree  appealed  from  should  be  in  all  things  affirmed. 

Depue,  J.,  dissenting. 

*lhe  counsel  of  the  appellants^  the  defendants  below,  insist 

*^^t  the  deposition  of  Benjamin  Marlatt,  the  complainant, 

^•Icen  in  his  own  behalf,  is  not  admissible  as  evidence  in  the 

se.     The  examination  of  the  complainant  before  the  m<i8- 

^,  was  tx>mmenced  on  the  3d  and  concluded  on  the  13th  of 

^uuary,  1865,  and  his  deposition  was  filed  on  the  20th  of 

'^nuary^  1865.     Rescarrick  M.  Smith  died  on  the  30th  of 

y^^e  same  month,  without  having  been  examined  as  a  witness 

^^  the  cause)  and  the  suit  was  revived,  so  far  as  his  interest 

^^«8  concerned,  against  his  administrators,  by  an  order  under 

^l^e  fifth  section  of  the  act  to  prevent,  in  certain  cases,  the 

^Viatenient  of  suits  and  reversal  of  judgments.     Nix.  Dig,  2. 

It  is  insisted  on  behalf  of  the  defendants,  that  his  testi- 

^^ony  ooold  not  be  read  on  the  hearing  of  the  cause,  by 
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reason  of  the  proviso  Id  the  act  concerning  witnesses,  passed 
March  18th,  1859.     Nix.  Dig.  1044. 

When  Marhitt  was  sworn  and  examined,  he  was,  by  virtue 
of  this  act,  a  competent  witness;  but  when  his  deposition  was 
used,  he  would  not,  under  the  proviso,  if  then  oflFered  as  a 
witness,  have  been  competent  to  be  sworn  in  the  cause. 

Whatever  may  be  the  rule  at  law  where  depositions  have 
been  taken  de  bene  esse  under  the  statute,  to  be  used  on  the 
trial  of  an  issue  at  law,  the  practice  in  courts  of  equity, 
where  all  the  testimony  is  taken  before  examiners  prior  to 
the  hearing,  to  receive  the  depositions  of  witnesses  who  were 
competent  witnesses  when  examined,  is  well  settled,  by    ^ 
course  of  decisions  of  too  long  standing  to  be  now  called  i^ 
question.      Drury  v,  Drury^   Tothill  146;  Goss  v,  Tracy^    1 
P.  W,  287;  S.a,2  Vernon  699;  Brown  v.  Greenly,  1  Cfc>a; 
604;  Glynn  v.  Bank  of  England,  2  Vesey,  sen.,  42;  Cope  '^• 
Farry,  2  Jac.  <^  W.  638;  Haws  v.  Band,  2  Atk.  615;  A  ^*- 
drews  v.  Lady  Beaiichamp,  7  Simons  65 ;  Fream  v.  Dicki^^" 
son,  3  Mw.  a  R.  300  ;  Gresley  on  Ev.  366  ;  2  DanielXs  C^ 
Ft.  1044. 

In  1  Smith's  Ch.  Fr.  344,  the  rule  is  stated  to  be,  that ''  ^^ 
incapacitate  a  defendant  (manifestly  a  misprint  for  persoim  ^^^ 
from  being  a  witness,  it  is  necessary  that  he  should  be  i  ^^' 
terested  at  the  time  of  his  examination;  the  circumstance 
his  afterwards  becoming  interested  does  not  invalidate  Im- 
depositions.  So  much  so  that  the  depositions  of  a  witness  w 
was  disinterested  at  the  time  of  his  examination,  but  w 
afterwards  because  plaintiff  in  the  case,  were  allowed  to 
read."  Fream  v.  Dickinson,  cited  above,  is  a  curious  instan 
of  its  application.  The  witness  became  interested!  by  t 
death  of  his  wife's  father,  while  under  examination.  T 
death  occurred  alter  the  direct  examination  was  closed,  a 
daring  his  cross-examination.  The  court  allowed  bis 
tion  to  stand  so  as  to  embrace  the  direct  and  cross-examit 
tions,  but  struck  out  the  further  direct,  which  was,  tatc^ 
after  the  interest  of  the  witness  arose.  In  Haws  v.  Har^ 
as  also  in  Andrews  v.  Lady  Beauchamp,  the  subaequ 
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of  the  witness  arose  from  his  own  act,  in  taking  out 
F  administration  on  the  estate  of  a  party.  And  yet 
sition  was  allowed  to  be  read  at  the  hearing. 

is  argued,  that  the  suit,  as  originally  brought,  in 
nith  was  a  party,  has  abated,  and  that,  as  against 
>nal  representatives,  the  complainant's  deposition  is 

by  that  part  of  the  proviso  in  the  act  of  1859, 
revents  a  party  being  sworn  in  any  case  when  the 

party  is  prohibited  by  any  legal  disability,  from 
orn  as  a  witness,  or  either  of  the  parties  in  a  cause 
re  sued,  in  a  representative  capacity, 
batement  of  a  suit  in  equity  by  the  death  of  a  party, 
evival  against  his  personal  representatives  by  a  bill 
d,  or  by  proceedings  under  the  fifth  section  of  the 
ing  to  the  abatement  of  suits,  does  not  make  it  a 
.     It  is  still  the  same  suit,  in  which  both  parties  are 
to  the  benefit  of  all  former  proceedings.     No  answer 
red,  if  the  bill  has  already  been  answered,  unless  a 
y  of  assets  is  desired ;  the  depositions  of  witnesses, 
ive  been  taken,  may  be  used ;  and  if  the  cause  has 
jd  to  final  decree,  it  will  remain  in  force  against  the 
ty.     All  that  is  opened  for  litigation  is,  whether  the 
ty  brought  before  the  court  has  the  representative 
r  imputed  to  him.     Story's  Eq,  PL,  §  354,  374,  376, 
>  ;  Adams'  Eq,  407  ;  MUford's  Eq.  PI,  72,  73  ;  Clare 
dl,  2  Vern.  548;  MimhuU  v.  Ld,  Mohun,  2  Vera,  672; 
Hatjidd,  1  Greens  C,  R.  363 ;  Peer  v.  Cookerow,  1 
T,  361;  Benson  V.  Wolverton,  1  C  E.  Grreen,  110. 
•uiy  V.  Drury,  Goss  v.  Tracey,  Haws  v.  Hand^  and 
%  v.  Beaiichampf  cited  above,  the  witnesses,  whose 
5ns  were  read  at  the  hearing,  had  become  parties, 
uch  were,  at  common  law,  as  completely  disqualified 
tnesses  as  is  a  party  now  who  falls  within  the  pro- 
be act  of  1859.     That  act  does  not  alter  the  practice 
8  of  equity,  and  the  deposition  of  the  complainant 
ipetent  to  be  read  at  the  hearing  of  the  cause.     If 
tiasible  under  the  act  of  1859,  it  would  nevertheless 
IV.  2p 
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be  competent  to  disprove  so  much  of  the  defendants'  answer 
as  was  responsive  to  the  allegations  in  the  bill,  under  die 
second  section  of  the  act  of  April  5th,  1855,  which  is  not 
repealed  by  the  act  of  1859.    Lanning  v.  Lanning's  admr^ 
2  C.  E.  Green  228.     I  concur  with  a  majority  of  the  court, 
in  holding  that  the  deposition  of  the  complainant  was  com- 
petent to  be  read  at  the  hearing. 

Aquestion  of  much  greater  moment  arises,  whether  thecase, 
as  made  by  the  complainant,  will  entitle  him  to  relief  in  a coart 
of  equity.    The  case  set  out  in  the  bill,  comes  directly  within 
Combs  v.  Little^  3  Greens  C.  H.  310;  but  the  case  made  by  tb© 
complainant's  evidence,  presents  considerations  which  are  en- 
tirely outside  of  that  case.  The  judgments  to  Smith,  Warwick, 
and  Norris,  to  secure  them  for  their  endorsements,  are  stated 
in  the  bill  to  have  been  confessed  because  of  the  complainant 
being  embarrassed  for  the  want  of  ready  money  to  answer 
the  purposes  of  his  business,  and  to  meet  his  obligations  and 
dehis  then  due  or  coming  due,  and  there  being  a  prospect  of 
a  failure  in  the  peach  crop  for  that  season,  whereby  he  would 
be  deprived  of  the  income  and  profit  which  he  had  expecte<i 
therefrom.    At  the  time  of  the  conlession  of  these  judgments, 
the  corriplainaiU  was  the  owner  of  real  and  personal  prof'eriy 
in  the  eounties  of  Mercer,  Monmouth,  Middlesex,  Huuter- 
don,  and  Somerset,  worth,  at  his  own  valuation,  the  sum  of 
$40,000,  which  was  encumbered  by  mortgages  to  the  amount 
of  about  $20,000.     Besides  these  encumbrances,  and  the 
indebtedness  included  in  these  judgments,  the  complainant 
was  indebted  to  other  persons  in  a  sum  which  the  complain- 
ant himself  says  would  exceed  $3000,  and  for  the  payment 
of  which  no  provision  was  made.     The  sale  of  the  personal 
property  was  made  on  the  27th  of  January^  1862,  and  allol 
it,  except  a  lot  of  corn  sold  to  one  R.  M.  Job,  for  $110,  whs 
purchased  by   the   defendants)  and  by  Norris,  and  Alfre*! 
Terrine,  who  cried  the  sale;  and  that  portion  of  it  which  wai^ 
htruck  ott'  to  Norris  and  Perrine,  was  transferred  by  them  to 
the  defendants.     This  personal  property,  the   complainant 
charges  m  his  bill,  was  worth  $5000.    At  the  sale,  it  brought 


NOVEMBER  TERM,  1867.  447 

Marlatt  v.  Warwick  and  Smith. 

$2139.36,  whick  the  complainant,  in  his  evidence,  says,  was 
alK)ut  one  half  of  its  value.  The  real  estate  of  the  com- 
plainant, consisting  of  ten  different  parcels,  was  all  situate  in 
the  county  of  Mercer,  except  one  lot  in  the  county  of  Middle- ' 
sex,  and  a  farm,  which  was  partly  in  the  county  of  Mercer 
and  partly  in  the  county  of  Monmouth. 

The  real  estate  in  the  county  of  Mercer,  was  sold  on  the 
Slst  of  March,  1862 ;  that  in  Monmouth,  on  the  3d  of  Sep- 
tember, 1862;  and  that  in  Middlesex,  in  May,  1862;  and 
the  whole  of  it  was  purchased  by  the  defendants,  except  the 
Milford  lot,  which  was  sold  to  a  third  person  for  (including 
the  mortgage  on  it)  $606. 

The  real  est^vt^  purchased  by  the  defendants  at  the  sales, 

was  bought  in  by  them  for  $1886;  the  valuation  put  upon  it 

by  the  Chancellor,  from  a  comparison  of  the  evidence,  is 

§16,410,  above  the  encumbrances  thereon  by  mortgage.    The 

peach   orchards,   except   those    in  Somerset,  were   sold  at 

different  times,  during  the  summer,  and  were,  in  the  main, 

purchased  also  by  the  defendants,  and  at  insignificant  prices. 

They  are  shown  to  have  been  of  considerable  value,  and  large 

sums  of  money  were  realized  out  of  them  by  the  defendants. 

■^tit  as  the  value  of  property  of  that  kind,  with  a  prospect  of 

^  failure  of  the  crop  for  that  season,  was  uncertain,  the  pur- 

^haae  of  them  by  the  defendants  might  be  overlooked,  if  the 

^'^les  had  been  fairly  conducted. 

F*rom  the  evidence  of  the  complainant  and  his  witnesses, 
^  IB  manifest  that  these  sales  were  conducted  by  the  con- 
trivance of  the  parties  so  as  to  put  the  complainant's  proper uV 
^  t.he  hands  of  the  defendants,  at  the  lowest  possible  prices. 
^^  the  sale  of  the  personal  property,  the  complainant  says 
^^H.ta  sign  was  agreed  upon  between  him  and  Warwick,  by 
*'hich  Warwick  wjis  to  be  directed  by  the  complainant  how 
^  bid  and  when  to  stop  bidding,  and  that  Warwick's  bidding 
^^«  made  in  obedience  to  such  sign  ;  and  several  witnesses 
'*'«re  called  by  the  complainant,  who  testified  that  they  were 
^^Uested  by  the  complainant  not  to  bid  at  the  sale,  because 
^^purchaaee  that  were  made  by  the  defendant*  were  made 
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for  his  benefit.  The  several  tracts  of  land  in  the  oouDty  of 
Mercer,  consisting  of  valuable  farms^  each  eocambered  by 
different  encumbrances,  were  all  sold  within  one  hour  of  the 
opening  of  the  sale. 

No  statement  of  the  amount  of  the  encnmbrances  was 
made;  and  Smith,  at  the  sale,  held  in  bin  hand  a  statement 
of  the  encumbrances,  furnished  by  the  complainant,  and  on 
being  inquired  of  by  persons  who  might  be  bidders  as  to  the 
encumbrances,  declined  to  furnish  any  information. 

There  were  no  bids  outside  of  Smith,  Warwick,  and  Nor- 
ris,  on  any  of  the  tracts,  except  the  Milford  lot.     The  com- 
plainant, as  part  of  his  case,  calls  several  witnesses  who 
were  present  at  the  sale,  to  prove  that  an  impression  existed 
at  the  sale  that  it  was  for  his  benefit.     The  sheriff,  by  whom 
the  sale  was  made,  and  the  sheriff  who  had  the  subsequent 
executions,   both    swear    that   that    was   their   impression. 
Sheriff  Hutchinson  testifies  that  Marlatt  himself  told  him 
that  the  sale  was  for  his  benefit.      The  complainant  was 
]»resent  at  the  sale  of  his  personal  property,  and  at  all  the 
sales  of  his  real  estate,  except  that  of  the  Dey  farm,  in  Mon- 
mouth, and  at  the  sales  of  his  peach  orchards,  excepting 
those  in  Middlesex  and  Hunterdon. 

The  sale  of  the  Dey  farm  he  did  not  attend,  because,  as  ^^ 
says,  "  Warwick  said  I  had  better  stay  away  and  not  go  ^^ 
the  sale ;  he  said  he  thought  he  could  buy  it  lower  by  tt> 
jiot  being  there ;  he  said  he  thought  if  I  went  they  mig*^ 
l»id  higher  at  it,  or  I  might  say  something  that  would  ca^^- 
them  to  bid."  In  all  the  efforts  that  were  made  to  suppr^" 
competition  and  to  prevent  open,  fair  bidding  at  the  sal^ 
Marlatt,  according  to  his  own  showing,  was  an  active  ^-' 
willing  participant. 

A  combination  to  suppress  the  nsual  competition  a*> 
sheriff's  sale  is  illegal,  from  considerations  of  public  poli  ^ 
Jofies  v.  CasweU,  3  Johns,  Cos.  29  ;  Doolin  v.  Ward,  6  /. 
194;  Hawley  v.  Cramer,  4  Cbw,  718.  So,  any  arrangem  ^ 
to  hinder  or  delay  creditors  is  a  violation  of  law.  Coc»  ^ 
of  equity  will  refuse  to  perform  specificjUly,  an  illegal  ag«r^ 
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lent,  and  will  give  no  kind  of  relief  an  the  footing  of  an 
legal  transaction.  Batten  on  Specific  Performance  232.  If 
debtor  will  collude  with  some  of  his  friends  in  fraud  of  his 
reditors,  and  the  friend  break  trust  with  him,  this  court 
ill  not  punish  the  breach.  Fraua  non  est  faUere  failentem . 
hry's  Reports  18 ;  Manny  v.  PhiUipu,  1  Paige  472 ;  Bald- 
in  V.  Campfieldy  4  ffalst.  C  B,  899,  per  Williamson,  C, 
iThen  the  agreement  appears  to  have  been  ra^vde  to  defraud  a 
reditor  of  the  plaintiflF,  or  an  intervening  purchaser  at  a 
leriff's  sale,  under  a  judgment  and  execution  against  him,  a 
jecific  performance  will  not  be  decreed.  St,  John  v.  Beyie- 
ict,  6  Johns.  C,  R,  111.  So,  a  court  of  equity  will  not 
elieve  a  party  who  has  made  a  voluntary  conveyance  of  hi.s 
roperty  when  threatened  with  a  criminal  prosecution.  Tan- 
urn  V.  Miller,  3  Stockt,  551.  In  Serais  v.  Nelson,  1  McCarter 
^•i,  an  instrument  made  between  a  grantor  and  grantee,  cer- 
ifying  that  the  grantor  deeded  lo  grantee  his  farm  to  keep 
mcreditOi*s  off  until  such  time  as  he  could  sell  his  farm 
*'ithout  a  sacrifice,  and  that  the  proceeds  of  such  sale  should 
10  to  pay  his  creditors,  was  declared  to  be  an  arrangement 
0  hinder  and  delay  creditors,  for  the  benefit  of  the  grantor, 
'hich  was  void  at  law,  and  which  a  court  of  equity  woultl 
5t  sustain.      In  Baldwin  v.  Catnpfield,  4  HalsL  C,  R.  891, 

C,  Ibifi,  600,  this  court  gave  full  effect  to  the  principle, 
lat  relief  will  he  denied  to  a  complainant  whose  claim  for 
'lief  is  connected  with  an  arrangement  to  protect  his  prop- 
^^y  from  his  creditors.  The  principle  is  general,  that  a 
^^ij  to  a  fraudulent  agreement  c^mnot  maintain  a  suit 
^^nded  upon  the  neglect  of  his  adversary  to  carry  sujh 
^reement  into  effect.     Crosier  v.  Acer,  7  Paige  137. 

-Tile  evidence  that  the  agreement  which  the  complainant 
^^^'^  to  have  specifically  performed  is  illegal,  because  of  lis 
*^'ig  in  fraud  of  bis  creditors,  is  abundantly  furnished  by 
•"^  own  testimony.  In  June,  1861,  he  conveyed  the  hou^^kj 
*J  lot,  in  Hightstown,  where  his  family  wtuj  living,  to  his 
'^f  for  a  consideration  expressed  in  the  deed  of  $2000,  sul»ject 

his  wife'd  inchoat<3  right  of  dower.     In  the  bill  he  says 

2p* 
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that  he  made  this  oonveyance  to  his  son,  because  of  an  in- 
debtedness  to  him,  and  from  a  desire  to  make  an  advance- 
ment to  him.    The  property,  he  says,  was  worth  $4000- 
The  son  paid  him  no  money ;  he  was  security  for  his  fath^f 
for  $700,  to  secure  which  the  son,  immediately  after  theooim-^ 
veyance,  executed  a  mortgage  on  the  premises  ;  that  was  th< 
only  pecuniary  consideration  that  passed  between  them. 

In  the  succeeding  month  of  July,  the  first  of  these  judgment 
was  confessed.     The  second  was  confessed  on  the  20th 
January,  1862.     It  may  be  conceded  that  the  confession 
these  judgments  was,  at  the  time,  a  fair  and  honest  transac^^^ 
tion,  having  for  its  object  simply  the  securing  of  confidenti; 
creditors.     In  that  respect  the  transaction  may  be  unobj( 
tionable.     But  the  subsequent  use  of  these  judgments 
such  as  to  be  fraudulent  as  to  creditors.  When  the  judgment: 
were  confessed,  an  immediate  sale  was  not  contemplated.  Th 
complainant's  allegation  is,  that  the  understanding  then  w{ 
that  the  defendants  were  not  to  sell,  and  that  they  were  t-  -o 
keep  others  oflF  from  selling  by  paying  up  the  interest;  a*  </ 
if  oth'^r  creditors  pushed,  and  a  sale  was  forced,  that  they  wer"* 
not  to  permit  the  property  to  be  sacrificed,  but  to  purchase 
it  and  hold  it  until  they  realized  their  money  out  of  it,  and 
then  re-convey  it  to  the  complainant.     This  is  the  agreernewt 
sought  to  be  specifically   performed.     Subsequently  a  sale 
was  deemed  advisable.     The  complainant,  in  his  evidence, 
says  :  '*  There  was  nothing  said  about  sheriflF's  sale,  or  selling 
anything  at  public  sale,  at  that  time.     In   three  or  lour 
months  after  that,  Mr.  Smith  came  to  me  and  said  he  ha<l 
been   taking  counsel;  he  said  he  thought  it  was  best  to  sell 
the  personal  property ;  to  have  it  advertised  and  sold  by  the 
sheriff,  in  order  to  keep  oflF  small  judgments,  if  there  shouM 
be  any."     The  personal  property  was  then  sold.     The  sale 
was  conducted  with  a  secret  sign  arranged  between  the  com- 
plainant  and    Warwick,   and    hurried   through    in   such  a 
manner  as  to  occasion  remonstrance  from  persons  present. 
The  complainant  himself  personally  solicited  persons  not  to 
bid,  and  the  defendants  became  the  purchasers  of  nearly  i^" 


NOVEMBER  TERM,  1867.  461 

Marlatt  v.  Warwick  and  Smith. 

e  property,  at  aboat  one  half  its  value.  Satisfied  with  this 
suit,  the  real  estate,  which  constituted  the  great  bulk  of 
3  complainant's  property,  remained  to  be  disposed  of.  The 
"angements  for  the  sale  of  that,  are  thus  stated  in  the  com- 
inant's  own  words:  "Before  this  sale  of  the  real  estate 
ae  on,  Mr.  Smith  and  Mr.  Warwick  both  told  me  that 
y  were  going  to  have  it  sold,  and  that  they  would  buy  it 
for  me  as  low  as  they  could.  The  morning  of  the  sale, 
t.  before  the  sale  opened,  I  was  going  down,  and  Mr.  War- 
^k  was  coming  up.  I  met  him  some  where  between  Mr. 
^ith  8  house  and  the  tavern  in  Hightstown.  Mr.  Warwick 
t^ned  round  and  walked  back  with  me  towards  the  tavern 
^d  told  me  Mr.  Smith  wanted  to  see  me ;  he  told  me  going 
>vrn,  that  Mr.  Smith  thought  it  better  to  have  somQ  httle 
^ideuce  for  fear  there  might  be  some  trouble  afterwards 
'ith  my  other  creditors;  Mr.  Warwick  said  he  had  Mr. 
jewia  G.  Messier,  to  go  into  a  room  with  us  or  by  our- 
eJves.  I  went  down  and  Mr.  Smith,  Mr.  Warwick,  Messier 
nd  myself  went  into  a  room  by  ourselves;  Mr.  Warwick 
ashed  the  door  to  as  we  went  in,  and  then  they  named  Mr. 
mith  and  Mr.  Warwick,  said  they  were  going  to  buy  the 
roperty  for  themselves  to-day,  what  they  bought;  I  sup- 
Dsed  it  agreed  with  their  former  promises ;  I  said,  very  well ; 
len  we  went  out  and  went  over  to  the  sale.  As  we  were 
5ing  across  the  road  Mr.  Warwick  says  to  me,  you  keep 
}nr  mouth  shut  and  say  nothing,  nor  give  any  information 
I  any  one  what  is  on  the  property,  for  we  are  going  to  buy 
is  property  in  very  low,  if  we  can."  "  I  supposed  every 
ing  was  all  right,  and  I  should  have  asked  for  an  adjourn- 
gnt  if  I  had  thought  it  was  reality." 
Marlatt  did  keep  his  mouth  shut,  and  the  sale  proceeded 
tbout  any  statement  of  the  encumbrances  being  made. 
quiries  were  made  at  the  sale  as  to  the  encumbrances,  and 
)  information  on  that  subject  was  given.  David  B.  Dey 
stifies  that  he  went  to  the  sale  with  the  intention  of  buying 
le  home  farm ;  that  he  inquired  of  the  sheriflf  and  of  Smith, 
s  10  the  encumbrances  on  it,  and  could  get  no  satisfaction. 
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the  sheriff  not  knowing  the  amount  of  encumbrances,  and 
Smith,  although  he  knew,  declining  to  give  any  information 
on  the  subject.  He  also  made  inquiry  of  the  complainant's 
son,  and  he  likewise  made  no  reply.  Mr.  Dey  says  he  had 
made  up  his  mind  to  give  $100  an  acre  for  that  farm,  which 
would  have  amounted  to $9400,  or  $2700  above  encumbrances. 
Because  of  his  inability  to  obtain  any  information  as  to  en- 
cumbrances, Dey  did  not  bid,  and  it  was  sold  to  Smith  for 
$126. 

That  these  devices  to  put  the  complainant's  property 
beyond  the  reach  of  his  other  creditors,  and  within  his  own 
control  or  that  of  his  friends,  were  the  suggestions  of  the 
defendants,  will  not  avail  the  complainant.  He  assented  to 
them,  and  voluntarily  aided  in  all  the  means  that  were  em- 
ployed to  carry  that  purpose  into  effect. 

In  relation  to  the  sale  of  the  personal  property,  he  says : 
"  I  did  not  tell  the  sheriff  that  I  expected  Warwick  to  buy 
at  the  sale.  I  said  as  little  as  I  could  say,  for  fear  it  miglit 
lead  to  suspicion.  I  said  to  Alfred  Perrine,  who  was  present 
that  day,  that  Mr.  Warwick  Wiis  going  to  buy  for  me;  lu', 
Mr.  Perrine,  seemed  to  understand  the  business  we  were 
going  at."  He  concocted  with  Warwick  the  secret  sign  by 
which  Warwick's  bidding  was  conducted.  He  staid  awny 
from  the  sale  of  the  Dey  farm,  because  his  presence  there 
might  cause  other  persons  to  bid.  According  to  his  own 
statement,  he  was  present  at  an  interview  got  up  for  th^ 
purpose  of  inveigling  an  innocent  third  person  into  the  bebct 
that  the  sale  was  to  be  bona  fide,  in  order  that  he  inigbi  be 
used  as  a  witness  to  sustain  it,  if  it  was  attacked  by  hi^  Other 
creditors;  and  he  assented  to  what  was  then  said  for  that 
purpose,  because  he  believed  it  was  a  sham.  He  consente*! 
to,  and  acquiesced  in  the  suppression  of  information  as  to  the 
encumbrances  on  his  real  estate,  that  the  defendants  might 
buy  it  in  low.  He  personally  solicited  persons  not  to  bid  Jit 
the  sales,  because  the  purchases  were  really  for  his  benefit. 
A  number  of  witnesses,  called  by  himself,  testify  to  such 
sulicitations  made  by  him  at  the  sale  of  the  personal  prop- 
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iDd  the  impresdioQ  that  so  generally  prevailed  at  the 
the  real  estate,  that  the  sale  was  for  the  complainant's 
,  was  mainly  caused  hy  his  own  conduct,  and  by  his 
to  aid  the  defendants  in  obtaining  his  property  at  low 

ng  the  evidence  its  proper  effect,  it  shows  that  there 

arrangement  between  the  parties  that  the  property 

be  purchased  by  the  defendants  for  the  complainant's 

.     It  also  proves  that  that  arrangement  was  intended 

purpose  of  putting  the  complainant  s  property  beyond 

mediate  reach  of  his  other  creditors,  and  that  the  com- 

it  agreed  to  that  arrangement,  with  full  knowledge  of 

pose.     It  also  proves  that  the  sales  were  fraudulently 

*,ted  to  effectuate  that  purpose,  and  that  the  complain- 

ied  in  the  fraudulent  means  that  were  employed  in 

ig  it  into  effect.     The  transaction  was  illegal.     Both 

I  are  involved  in  that  illegality.     In  such  cases,  *' potior 

ditio  defendentis" 

•edit  is  given  to  the  complainant  and  his  witnesses,  the 
ce  of  actual  fraud,  meditated  between  the  parties,  is 
l\h\e.  It  constitutes,  in  fact,  the  main  reliance  of  the 
linant  to  overcome  the  effect  of  the  denial  in  the  de- 
ts'  answer  of  the  making  of  any  agreement  for  the 
ising  of  the  property  for  his  benefit.  If  that  evidence 
it  of  the  case,  in  accordance  with  the  well  settled  rules 
ity  practice  he  should  be  denied  relief,  because,  the 
)f  the  unqualified  denial  in  the  defendants'  answer  is 
aerwise  overcome. 

it  is  not  necessary  that  there  should  be  any  actual 
or  moral  turpitude  in  the  transaction  to  bring  it  within 
itute  concerning  fraudulent  conveyances.  Assuming 
he  purpose  of  the  complainant  was  to  dispose  of  his 
ty  in  such  a  way  that  eventually  it  might  be  applied 
>eneficially  for  his  creditors  in  payment  of  his  debts,  if 
ect  of  the  arrangement  was  in  fact  to  hinder  his  credi- 
nd  place  the  property  beyond  the  reach  of  any  of  his 
>r8,  it  was  in  contravention  of  the  statute^  and  illegal. 
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It  was  80  held  in  the  Supreme  Court,  iu  Owen  v.  Arvii, 
2  Dutcher  23,  and  in  the  Court  of  Chaneery,  in  Servii  v- 
Nelson,  1  McCarter  94.  Those  cases  are  in  accordance  with 
the  uniform  course  of  decision  ;  and  I  am  not  aware  of  any 
case  in  which  the  principles  upon  wliich  they  depend,  have 
been  questioned.  That  such  was  the  purpose  of  the  arraoge- 
ment,  the  complainant  admits.  The  equity  upon  which  he  asks 
to  have  the  agreement  specifically  performed,  is  that  he  may 
now  have  the  property  back  in  order  to  pay  his  creditors. 
He  can  make  no  claim  to  relief  under  pretence  of  the  equities 
of  his  creditors.  The  courts  are  still  open  for  their  relief,  to 
set  aside  the  transaction  for  their  benefit.  So  far  as  he  is 
concerned,  the  conveyance  is  valid.  Sound  policy  requires 
a  rigid  adherence  to  the  rule  of  law,  that  a  conveyance,  fraud- 
ulent as  to  creditors,  is  good  as  between  the  parties. 

Nor  should  the  courts  be  induced  to  refuse  to  give  i^ 
efiect  to  these  well  settled  principles  of  law,  because  of  a^y 
supposed  injustice  in  permitting  a  party  to  retain  the  bea^^u^ 
of  an  illegal  transaction  to  the  prejudice  of  his  confeder^'^'^* 
In  Baldwin  v.  Campfidd,  Chancellor  Williamson  says :  "  "^^* 
must  not  be  misled  by  any  supposed  hardships  of  the  cs^^^ 
The  conduct  of  the  son-in-law  (the  defendant)  in  this  tn»-    ^ 
action,  may  justly  excite  our  indignation.     Our  sympattr^ 
are  naturally  with  the  old  man  whom  he  may  have  decei' 
and  wronged,  and  yet  we  may  not  violate  a  single  princi 
upon  which  law  and  equity  are  administered,  to  punish 
one  or  vindicate  the  other."     In  Den  v.  ShoiweU,  3  Zab. 
Chief  Justice  Green  says  :  '*  In  dealing  with  illegal  contra* 
courts  do  not  and  cannot  look  to  the  interests  of  those 
are  parties  to  the  illegal  transaction.     The  law  regards 
welfare  of  society  as  paramount,  and  in  enforcing  the  I 
courts  cannot  impair  its  efficiency  or  cripple  its  operation^ 
considerations  aflecting  the  interests  of  those  who  are 
cipes  cnminis,  Salus  populi  svpreina  lex,''  In  the  same 
in  this  court,  4  Zab.  791,  Justice  Ogden,  in  delivering 
opinion  of  the  court,  says:  **  Courts  will  not  aid  a  j^r:^ 
whose  cause  of  action,  either  upon  his  own  showing  or  ot!^ 
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wise,  appears  to  arise  ex  turpi  causa,  or  from  the  transgres- 
sion of  positive  law.  They  do  not  adopt  this  policy  for  the 
purpose  of  protecting  a  defendant,  but  from  a  determination 
aot  to  assist  such  a  plaintiflF."  "  It  is  not  for  the  defendant's 
Mike,"  says  Lord  Mansfield,  "  that  the  objection  is  ever 
illowed,  but  it  is  founded  on  general  principles  of  policy, 
iirhich  the  defendant  has  the  advantage  of,  contrary  to  the 
real  justice  between  him  and  the  plaintiff,  by  accident,  if  I 
nay  say  so."  Hobnan  v.  JohnsoUy  1  Comp,  343.  The  objec- 
t-ion  is  rather  that  of  the  public,  speaking  through  the  courts, 
l;han  of  the  defendant  as  a  party  to  the  contracts.  The  law 
Jisallows  all  proceedings  in  respect  of  illegal  contracts,  not 
from  any  consideration  of  the  relative  position  and  rights  of 
the  parties,  but  upon  grounds  of  public  policy.  Fry  on  Spe- 
oific  Performance  309. 

"  The  old  cases,"  says  Mr.  Justice  Story,  '*  often  gave  re- 
lief both  at  law  and  in  equity,  where  the  party  would  other- 
wise derive  an  advantage  from  his  iniquity.  But  the  modern 
doctrine  has  adopted  a  more  severely  just,  and  probably 
politic  and  moral  rule,  which  is  to  leave  the  parties  where  it 
finds  them,  giving  no  relief  and  no  countenance  to  claims  of 
this  sort."     1  Story's  Eq,  Jur,,  §  298,  note  2. 

It  was  said  by  the  counsel  of  the  complainant,  that  this 
>bjection  not  having  been  set  up  in  the  answer,  cannot  now 
>e  taken.  The  nature  of  the  transaction  did  not  appear  on 
he  face  of  the  bill,  and  the  defendants  in  their  answer  denied 
ntirely  the  making  of  any  agreement  with  the  complainant 
Dr  the  redemption  of  the  property  by  him.  But  it  is  not 
lecessary  that  the  objection  should  have  been  taken  in  the 
iiswer,  to  enable  the  court,  as  the  representative  of  the 
mblic,  to  refuse  to  grant  relief  upon  an  illegal  agreement. 
3o  strict  are  the  courts  in  adhering  to  the  principle  of  not 
liding  in  the  enforcement  of  an  illegal  agreement,  that  if 
-he  agreement  as  stated  in  the  pletiding  does  not  appear  to 
De  illegal,  but  circumstances  come  out  in  the  evidence  that 
show  that  it  is  in  fact  tainted  with  illegality,  the  court  will, 
Dii  its  own  motion,  direct  an  inquiry  into  the  matter.     Par- 
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ken  V.  Whitby f  1  Turn,  df  Utiss.  366  ;  Evans  v.  Richardson, 
3  Mer.  469. 

It  is  just  to  the  defendants  to  say,  that  in  their  answer 
they  deny  that  they  made  any  agreement  with  the  complain- 
ant in  relation  to  the  purchase  of  the  property  for  his  benefit.  ' 
This  denial  is  sustained  by  the  evidence  of  Warwick  and  of 
Norris,  who  was  a  party  to  one  of  these  judgments.    The 
Chancellor  in  his  opinion  declares  himself  unwilling  to  believe 
that  the  answer  is  untrue.     It  is  not  necessary  to  collate  the 
evidence  bearing  on  that  point,  or  to  express  any  opinion  as  to 
which  side  the  weight  of  the  evidence  is  on.    I  prefer  to  place 
my  conclusion  on  the  ground  that  the  transaction  through 
which  the  complainant  seeks  to  obtain  relief,  is,  on  his  own 
showing,  such  as  not  to  entitle  him  t»  the  relief  he  asks.   It 
may  be  added,  however,  that  the  bill  is  not  filed  to  set  aside 
the  sales  for  fraud  or  mistake,  but  for  the  specific  perform- 
ance of  an  agreement  charged  to  have  been  made  between 
the  parties,  for  the  reconveyance  of  the  property  to  the  com- 
plainant, after  the  claims  of  the  defendants  were  satisfied. 
There  is  no  allegation  in  the  bill  that  the  eales  were  procured 
by  fraud,  or  of  any  mistake  on  the  part  of  the  coraplaiuft'^^ 
nor  is  there  any  prayer  for  relief  on  such  grounds.    On   ^* 
contrary,  the  complainant  bases  his  right  to  relief  solely  ^^^^ 
the  alleged  agreement  for  redemption,  and  the  defendat^^ 
answer  is  directed  to  that  single  point.     No  other  issu^  ^* 
made  by  the  pleadings.     If  the  complainant  has  failed    ^ 
establish  the  agreement  he  relies  on,  he  should  for  t*^' 
reason  have  failed  in  his  suit. 

The  decree  was  affirmed  by  the  following  vote  : 

For   affirmance  —  Clement,     Fort,   Kennedy,    V 
Wales,  Woodhull.    6. 

For  reversal — Dalrimple,    Depue,    Elmer,    Vre 

BURGH.     4. 
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Btler.  and  wife,  appellants,  vs,  Metler's  Administea- 

TORS,  respondents. 

I  An  action  at  law  brought  by  the  payees  against  the  personal  repre- 
itatives  of  the  maker  of  a  negotiable  note,  valid  upon  its  face,  given 
ihout  consideration,  upon  an  agreement  that  it  should  be  given  up  to 
I  maker  upon  a  contingency  which  has  happened,  will  be  perpetually 
oined,  and  the  note  ordered  to  be  delivered  up.  Such  relief  would  be 
en  without  the  express  agreement  to  deliver  up  the  note. 

\.  A  demurrer  to  a  bill  for  discovery  and  relief  cannot  be  sustained,  if 
t  complainant  is  entitled  to  the  relief,  though  not  to  the  discovery. 

i.  The  husband  being  rightly  joined,  it  is  no  objection  to  a  bill  for  dis- 
rery  of  matters  in  whi<;h  the  wife  only  is  interested,  that  the  defendants 
!  husband  aud  wife. 

1.  Handlong  v.  Bame$,  1  Vroom  69,  and  Bird  v.  Davis,  1  McOarter 
7,  approved. 

5.  A  husband  about  to  leave  this  state,  and  who  had  separated  from  and 
used  to  support  his  wife,  gave  his  note,  upon  the  agreement  that  it  should 
re-delivered  to  him  if  he  returned  alive.  Heldr^ihiki  such  agreement 
s  Bot  contrary  to  public  policy,  though  made  with  intent  to  deprive  his 
fe  of  all  interest  in  his  estate  in  case  he  died  before  his  return. 

1  The  weight  of  authority  is,  that  in  bills  for  discovery  it  is  not  neces- 
y  to  allege  that  the  facte,  a  discovery  of  which  is  sought,  are  within  the 
clnsive  knowledge  of  the  defendant. 


The  opinion  of  the  Chancellor  is  reported  in  3  C.  E,  Green, 

Mr.  Shvprnaiij  for  appellants. 

Mr.  DumorU  and  Mr.  Ransom,  for  respondents* 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J. 

The  bill  in  this  case,  is  for  discovery  in  aid  of  a  defence  to 
1  action  at  law,  and  for  relief.  The  relief  sought  is  a  per- 
)iual  injunction,  restraining  the  defendants  from  prosecuting 
le  sail  at  law,  and  for  a  decree  that  the  note  upon  which 
Vol.  IV.  2  q 
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the  action  at  law  is  founded,  be  delivered  up  to  the  com- 
plainants. The  defendants  have  filed  a  general  demurrer, 
and  assign  as  special  cause  of  demurrer,  that  the  defendaDts, 
being  husband  and  wife,  cannot  be  compelled  to  make 
discovery  of  facts  which  may  be  used  against  each  other. 

The  allegations  of  the  bill,  so  far  as  now  necessary  to  be 
stated,  are,  that  the  complainants  are  administrators  of  one 
Charles  W.  Metier,  deceased,  late  of  the  county  of  Warren, 
in  this  sUite;  that  the  deceased  was  married  to  Charity  A. 
Metier  in  the  year  1862 ;  that  he  ill-treated  and  ueglecled 
his  wife  and  his  child,  the  issue  of  the  marriage,  and  re- 
fused to  provide  for  and  support  his  wife,  and  separated 
from  her  and  took  aw^y  with  him  the  child  ;  that  in  March, 
1865,  when  about  leaving  the  state,  he  made  the  note  in 
question  and  delivered  it  to  his  mother,  Delilah  Metier, 
without  consideration,  and  on  the  agreement  that  it  should 
be  re-delivered  to  him  if  he  returned  alive ;  that  he  did  live 
to  return,  and  met  an  unexpected  death  shortly  afterwards; 
that  at  the  time  of  his  death  the  note  remained  in  the 
hands  of  his  mother,  who,  for  some  time  then  past,  had  been 
living  separate  and  apart  from  her  husband,  Orison  Metier; 
and  that  Delilah  Metier  afterwards^  without  the  knowledge  or 
consent  of  her  husband^  commenced  an  action  at  law,  in  the 
name  ol  herself  and  husband,  against  the  complainants,  ^^^ 
administrators  of  her  soU)  to  recover  the  amount  of  **^ 
note. 

It  is  objected  in  the  first  place,  that  the  complainant^  ^^ 
not  entitled  to  the  relief  sought,  because  they  have  a  ^^ 
plete  defence  at  laWk  It  is  true  that  the  note,  having  ^^ 
given  without  consideration,  cannot  be  recovered  up^^'^  * 
law.  So  far  forth  as  the  suit  now  pending  on  the  n  ^^^ 
concerned,  the  defendants  have  a  defence  without  the  ^^^^ 
tills  court.  But  the  note  was  given  on  the  understa  ^^""^^ 
that  in  case  the  deceased  returned  to  this  state  alive  its 4^^ 
be  given  up.  He  did  return  alive.  The  defendants,  i^^  ^' 
ouit,  now  refuse  to  fulfill  the  agreement  on  which  th^^  ^ 
came  possessed  of  the  note,  but  on  the  contrary  ar^;  ^' 
violation  of  good  faith  and  fair  dealing,  endeavona^/  ^ 
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means  of  the  sail  at  law,  to  recover  of  the  personal  repre- 
sentatives of  the  deceased,  the  amount  of  the  note  to  which 
they  are  neither  in  law  nor  equity  entitled.  Besides,  the 
defendants  could,  though  defeated  in  the  action  at  law  now 
pending,  put  the  note  which  is  negotiable,  in  circulation,  and 
compel  the  complainants  to  defend  themselves  against  it  as 
best  they  might.  They  could  also,  if  they  saw  fit,  discontinue 
the  present  suit,  and  at  some  time  hereafter,  when  it  might 
be  impracticable  to  establish  the  facts  which  render  the  note 
invalid,  or  perhaps  in  a  foreign  jurisdiction,  bring  another 
action  against  the  heirs  or  personal  representatives  of  the 
deceased. 

We  have,  then,  the  following  facts :     A  negotiable  note, 
vkHd  upon  its  face,  given  without  cjnsideration   upon  an 
agreement  that  it  shall  be  given  up  to  the  maker  upon  a 
contingency,  which  has   happened,   and  an  action  at  law 
brought  upon  such  note  by  the  payees,  against  the  personal 
representatives  of  the  maker.  It  seems  to  me  apparent  upon 
the  statement  of  these  facts,  that  the  only  jurisdiction  com- 
petent to  afford  full  and  adequate  relief,  is  a  court  of  equity. 
The  maker  or  his  personal  representatives  sued  upon  such 
note,  are  entitled  not  only  to  a  decree  perpetually  enjoining 
tlie  plaintiffs  at  law  from  proceeding  in  their  action,  but 
further,  that  the  note  be  delivered  up.     The  complainants 
would  be  entitled  to  such  a  decree  if  there  were  no  express 
agreement  that  the  note  should  be  delivered  up  on  the  return 
of  the  deceased  to  this  state,  alive.     Such  is  the  weight  of 
authority,  as  I  think  clearly  appears  by  the  case^  cited  by 
the  Chancellor  in  his  opinion  in  this  case.     It  is  not  now 
necessary  to  repeat  those  citations.  The  agreement  to  deliver 

C~the  note,  strengthens  the  complainants'  equity. 
It  being  settled  that  the  complainants  are  entitled  to  re- 
fp^the  demurrer  must  be  overruled,  even  though  the  dis- 
covery be  denied.  A  demurrer  to  a  bill  for  discovery  and 
relief  cannot  be  sustained,  if  the  complainant  is  entitled  to 
the  relief,  though  not  to  the  discovery.  If  the  complainant 
shows  himself  in  any  wise  entitled  to  the  aid  of  the  court,  a 
demurrer  to  the  whole  bill  is  obviously  improper.  A  defead*- 
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ant  may  plead,  demor,  and  answer,  to  different  parts  of  the 
same  bill. 

(  But  I  think  the  complainants  in  this  case  are  entitled  to 
dmCDvery,  as  well  as  relief.  The  only  objection  urged  against 
the  discovery  is,  that  the  defendants  are  husband  and  wife. 
It  is  insisted,  that  the  wife  cannot  be  compelled  to  make 
discovery  against  the  husband,  nor  the  husband  against  the 
wife.  The  question  here,  is  not  whether  the  answer  of  the 
wife  can  be  used  as  evidence  against  the  husband,  or  the  ed- 
swer  of  the  husband  against  the  wife.  The  bill  is  properly 
filed  against  husband  and  wife,  and,  by  well  settled  equity 
practice,  they  are  obliged  to  answer.  If  they  answer  jointly, 
it  may  be  that  the  answer  will  stand  as  that  of  the  hosband 
alone.  If  they  sever  and  answer  separately,  it  may  be  that 
the  answer  of  the  one  cannot  be  used  against  the  other. 
1  Smith's  Chan,  Prac,  253. 

QChese  are,  however,  not  the  questions  now  to  be  settled. 
It  is   sufficient   to  say  that   the  defendants  are   properly 
brought  into  court,  and  are  bound,  according  to  the  practice 
of  the  court,  tcJ  answer  the  bill  filed  against  ther^  It  will  ^ 
perceived  that  this  result  is  reached  without  calling  in  the  ^^^ 
of  the  act  of  March  18th,  1859.    Nix,  Dig,  1044,  §  34.    1^^ 
principle  adjudicated  in  the  case  of  Handloiig  v.  JBame^y 

Vroorn  69,  afterwards  re-affirmed  in  the  case  of  Bird  v.  Dtt'^^^ 
1  MoCarter  477,  in  the  Court  of  Chancery,  are  left  uuqi>^ 
tioiied,  and  it  may  not  be  improper  to  add,  are  by  this  co  *^ 
deemed  sound. 

It  is  also  urged,  that  the  agreement  upon  which  the  not^ 
given  is  contrary  to  public  policy,  and  therefore  void,  in  t  ^ 
the  object  was  to  defraud  the  wife  of  her  right  to  ^WmC^ 
and  separate  maintenance,  and  that  the  complainants,  ^*^ 
it  re  merely  the  representatives  of  the  deceased,  cannot 
up  his  illegal  contract  as  a  ground  of  equity.  If  the  tran^^  - 
tion  out  of  which  the  note  grew  was  fraudulent  or  contr^^ 
to  sound  public  policy,  a  court  of  equity  will  leave  the  par 
where  it  finds  them,  and  afibrd  aid  to  neither.  But  this 
jectiou  does  not  properly  belong  to  the  defendants.     L 
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one,  which  may  be  taken  by  this  court  for  the  benefit  of  the 
pubjic,  rather  than  by  defendants,  who  are  equally  guilty 
with  the  other  party.  It  is  well  settled,  however,  that  the 
court  cannot  disregard  the  objection,  though  brought  to  its 
notice  by  one  who  acknowledges  himself  a  fraud-doer,  and 
in  whose  mouth,  in  the  words  of  Lord  Mansfield,  the  objectiou 
at  all  times  sound  very  ill.     Fry  on  Spec,  Perf,,  §  309. 

The  complainants  here,  occupy  no  better  position  than  the 
deceased  would,  were  he  the  complainant.  They  represent 
him  and  succeed  only  to  bis  rights.  The  allegations  of  the 
bill,  fairly  considered,  I  think  show  only  that  the  agreement 
was,  that  the  note  should  be  used  in  case  the  deceased  did 
not  return  to  this  state,  alive.  He  endeavored  in  this  mode 
to  make  a  testamentary  disposition  of  bis  property.  He 
may,  actuated  by  bad  motives,  have  attempted,  by  means  of 
the  note,  to  deprive  his  wife  and  child  of  all  interest  in  bis 
^tate,  in  case  of  his  death  before  his  return  to  this  state.  If 
this  be  so,  there  was  not  in  the  transaction,  any  legal  fraud. 

The  law  gave  him  the  right  to  dispose  of  his  property  to 
^uch  persons  as  he  s^iw  fit  to  make  the  objects  ot  his  bounty. 
He  desired  to  cut  ofi*  his  wife  and  child  ;  he  failed  to  accom- 
plish his  object,  because  the  means  used  were  in  law,  ineffec- 
tual. A  will,  made  with  the  same  intent,  would  have  been 
<3learly  legal.  If  it  had  appeared  that  the  husband  made  the 
note  after  he  had  separated  from  his  wife,  and  refused  to 
support  her,  with  intent  to  prevent  her  obtaining  alimony 
and  separate  support,  the  question  presented  would  have 
been  different,  and  it#  decision,  perhaps,  controlled  by  differ- 
ent considerations. 

Another  ground  of  demurrer  insisted  on  is,  that  there  is 
no  allegation  in  the  bill  that  the  facts,  a  discovery  of  which 
is  sought,  are  within  the  exclusive  knowledge  of  the  defend- 
SDts.  It  is  a  sufficient  answer  to  to  this  objection  to  say, 
that  this  is  not  a  bill  for  discovery  merely.  As  a  general 
rule,  when  a  complainant  is  entitldi  to  relief,  he  is  also 
Entitled  to  a  discovery  of  the  facts  upon  which  his  right  to 
belief  19  based.     This  principle  is  too  familiar  to  need  the 

2q* 
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citatioQ  of  authorities  in  its  support.     Besides,  I  am  not  pre- 
pared to  admit  that  the  rule,  in  cases  of  bills  for  discovery, 
is  as  claimed  by  the  counsel  of  defeudauts.     The  decided 
weight  of  authority  is  the  other  way. 

The  decree  of  the  Chaucellor  must  be  in  all  things  affirmed, 
with  costs. 

The  decree  was  affirmed  by  the  following  vote  : 

For  affirmance — Beasley,  C.  J.,  Bedle,  Dalrtmpi^e, 
Dbpub,  Elmer,  Ford,  Ooden,  Vail,  Vredenbugh,  Wal 
woodhull.    11. 

J^or  reversal — Kennedy. 


MARCH   TERM,   1868. 

Bentley,  appellant,  and    Whittemore  and    others  ^ 

respondents. 

I.  A  voluntary  assignment  made  by  a  dod  resident  debtor,  whicl'^'' 
valid   by  the  law  of  the  place  where  made,  cannot  be  impeached  in  t  ■^   ' 
8iate  with  regard  to  property  situated  here,  in  behalf  of  non  resident  ci      "*^ 
itors,  on  the  ground  that  such  assignment  is  incompatible  with  the  stat 
of  this  state. 


A 


IS 


2.  This  rule  obtains  as  well  with  respect  to  realty  as  to  chattels  situ. 
in   this  jurisdiction,  provided,  the  form  of  the  assignment  is  such 
required  by  our  land  regulations. 

3.  A  debtor  residing  in  New  York  ma<7ean  assignment,  with  preferen 
for  the  benefit  of  his  creditors,  such  disposition  being  legal  in  that  9t 
A8  auxiliary  to  such  assignment,  he  abo  executed  in  dne  form  a  conv 
anco  to  iii»  assignees  of  land  in  this  state.     The  assignees  having  M>ld 
land   thuH  conveyed,  it  was  subsequently  levied  on   nnder  judgment 
certain  creditors,  all  of  whom   were  non-residents  of  this  state.     Upo  "^-'^    , 
a  bill  tiled   by   the  purchaser,  it  was  held  that  the  proceedings  by  sm- 
crediiord  should  be  perpetually  enjoined. 


f-ie 


On  the  28th  of  May,  1857,  the  respondent,  Whittemor 
conveyed  and  assigned  to  Messi's.  Freeman  and  Kumbel 
his  property,  real  and  personal,  in  trust  for  his  credito 
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bo  certain  preferences  among  them.  The  deed  of 
»nt,  among  the  other  property  embraced  in  it,  de- 
)articalarly  a  lot  of  land  in  the  city  of  Paterson,  and 
1  the  same  in  due  form  to  the  assignees  in  fee. 
ving  been  formally  acknowledged,  this  deed  was,  on 
of  June,  1857,  recorded  in  the  clerk  s  oflSce  of  the 
)f  Passaia  At  the  date  of  the  assignment,  the 
assignor  and  assignees,  were  residents  of  the  state  of 
rk,  and  it  was  admitted  to  be  valid  by  the  laws  of 
e.  Two  years  before  the  assignment,  Whittemore 
n  a  mortgage  for  $2000  on  this  Paterson  lot,  to  one 
orrell,  and  twenty  days  before  the  assignment,  he 
n  another  mortgage  on  the  same  lot  to  the  respond- 
mbel,  for  $8000 ;  both  of  which  mortgages  were 
g  encumbrances  at  the  date  of  the  assignment. 
le  12th  of  January,    1858,   Messrs.   Freeman  and 

sold  and  conveyed  the  lot  in  Paterson  to  the  ap- 
Bentley,  for  the  sura  of  $8000,  of  which  $6000  was 
jash,  and  the  balance  liquidated  by  the  assumption  of 
rell  mortgage.  At  the  time  of  this  sale  the  Kum- 
gage  was  canceled.  The  appellant,  Bentley,  after- 
lid  off  the  Morrell  mortgage  and  had  it  canceled  on 
:d,  on  the  27th  of  May,  1863.  He  also,  at  a  large 
repaired  and  fitted  up  the  mill  on  this  lot,  and 
>n  his  business  in  it. 

jspondents,  Hempstead,  Anable,  Howard,  and  Walk- 
,  severally,  creditors  of  Whittemore,  and  at  different 
jtween  the  8th  of  June,  and  the  30th  of  Septem- 
he  year  1863,  each  recovered  a  judgment  against 
be  Supreme  Court  of  this  state,  and  by  force  thereof 
he  lot  sold  to  Bentley  to  be  seized  and  advertised 

Bentley  filed  his  bill  in  the  Court  of  Chancery  to 
these  proceedings,  and  to  have  his  title  protected, 
.  events,  to  have  the  mortgages  declared  to  be  valid 

the  ground  that  the  same  had  been  canceled  by 

Kumbel  likewise  filed  a  crass  bill,  praying  that 

gage  for  $8000  might  be  revived,  tor  the  reason  that 
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he  had  canceled  the  same  from  misapprehending  his  title 
under  the  assignment. 

The  decree  in  Chancery  held,  the  conveyance  to  the  as- 
signees invalid  against  the  judgment  creditors,  and  refused 
to  permit  the  mortgages  to  be  revived.  This  was  the  decree 
appealed  from. 

It  farther  appeared  that  the  judgment  creditors,  Hemp- 
stead and  Anable,  were  residents  of  New  York,  Walker  of 
Ehode  Island,  and  Howard  of  New  Hampshire,  and  that 
they  were  such  at  the  date  of  the  assignment. 

The  opinion  of  the  Chancellor  is  reported  in  3  C,  E.  Green^ 
370. 

Mr.  S.  Tattle  and  Mr.  Bradlei/,  for  appellant. 

Mr.  J.  W.  Taylor  and  Mr.  C.  Parker,  for  resfK)ndent8. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  decree  entered  in  the  court  below,  can  be  sustai*^^' 
only  on  the  ground  that  the  assignment  made  by  Whittemo*"*^; 
for  the  benefit  of  his  creditors,  to  Freeman  and  Kumbei   's 
void  with  respect  to  the  property  of  the  debtor,  situate     ^" 
this  state.     This  assignment  was  executed  in  New  Yof*' 
and  was  valid  by  the  Inws  of  that  state;  but  as  it  did  i^  ^^ 
provide  for  an  equitable  distribution  of  the  pro[>erty  araor^S 
the  creditors,  hut  created  preferences,  it  is  insisted  that       ^^ 
%/  stands  opposed,  in  this  respect,  to  the  statutory  policy  ot  oi   ^^ 
own  state.      That  such  an   assignment  could   not  previw-^  ^ 
against  a  legal  lien  subsequently  acquired  by  a  creditor,        *^ 
resident  of  this  state,  upon  property  situated,  at  the  time 
the  assignment,  in  this  aUite,  was  the  doctrine  which  w 
settled,  upon  mature  consideration,  in  the  cjise  of  Vamm 
V.  Camp,  1  Green's  B,  326.     But  the  decree  now  before  lb 
court,  has  extended  the  boundaries  of  the  legal  principle  thu 
established,  and  has  applied  it  so  as  to  invalidate,  in  fiivor 
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izens  of  other  states,  the  assignment  now  in  controversy,  y^ 
vo  of  the  judgment  creditors  in  this  case  are  and  were 
aidents  of  New  York,  the  state  under  the  laws  of  which 
e  assignment  in  question  was  made.  Xhe  other  two  were 
m-residents  of  this  state,  the  one  residing  in  Rhode  Island, 
le  other  in  New  Hampshire. 

With  regard,  then,  in  the  first  place,  to  the  legal  position 
I  this  aflFair,  of  the  two' creditors  resident  in  New  York. 

In  the  case  of  Moore  v.  Bonndl,  2  Vroom  90,  it  was  held 
at  an  assignment  for  the  benefit  of  creditors,  which  had 
en  made  in  New  York,  and  in  conformity  to  the  laws  of 
at  commonwealth,  could  not  be  impeached  in  our  courts 

a  citizen  of  that  state,  on  the  ground  of  its  incompatibility 
th  our  laws,  I  am  not  aware  that  this  decision  stands  in 
position  to  any  authority.  As  far  as  my  research  extends, 
is  sustained  by  every  adjudication  which  has  been  made 
On  the  subject.  In  Burlock  v.  Taylor ^  reported  in  16  Pick, 
5,  it  was  decided — this,  too,  being  the  only  point  presented 

the  case — that  an  assignment  of  personal  property  by  an 
Solvent  debtor  in  New  York,  which  was  valid  by  the  laws 

that  state,  was  valid  against  a  subsequent  attachment,  by 
citizen  of  New  York,  of  property  in  Massachusetts,  be-   r^ 
nging  to  the  debtor,  although  such  assignment  was  invalid 
ider  the  laws  of  Massachusetts.     This  result  was  reached 

that  enlightened  tribunal  after  a  careful  consideration  of 
3  question,  and  is  maintained  in  an^opinion,  prepared 
dently  with  care,  by  Chief  Justice  Shaw.  The  same 
^tion  being  raised  in  Sanderson  v.  Bradford,  10  New 
imp.  265,  the  court  said  :  **  The  creditors  in  this  case  are 
izens  of  a  foreign  government,  andVnave  no  particular 
im  to  the  benefit  of  our  laws,  \f  there  is  any  conflict 
iween  them  and  the  laws  of  Massachusetts.  *  *  * 
>  reason  suggests  itself  why  they  should  stand  in  any  better 
aatioD  than  the  creditors  of  Bradford,  who  are  citizens  of 
lesachusetts.''  Other  judicial  recognitions  of  this  doctrine 
,j  be  found  by  a  reference  to  BurriU  on  Assignments, 
370. 
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In  the  case  of  Moore  v.  BonneU,  itr  was  suggested,  u  one 
of  the  difficulties  inherent  in  the  theory  of  permitUng  Ji 
creditor  resident  at  the  place  of  assignment  to  put  it  in  ques- 
tion out  of  that  jurisdiction,  that  any  acquisition  hy  him  of 
the  property  of  the  debtor  embraced  in  the  assignmeDt, 
although  situated  in  a  foreign  jurisdiction,  would  be  a  legal 
injury  to  the  assignee,  remediable  by  action  in  the  courts  of  the 
domicil  of  such  debtor.  In  point  of  fact,  I  now  discover  that 
this  principle  has  been  put  in  practice,  and  in  such  a  mode 
as  seems  to  me  clearly  to  demonstrate  the  impolicy  and  in- 
justice of  permitting  in  this  case,  the  creditors  resident  in 
New  York,  to  repudiate  this  assignment,  which  is  unob- 
jectionable by  the  laws  of  their  own  domicil.  The  circum- 
stances of  the  case  to  which  I  refer,  were  these :  A  debtor, 
residing  in  the  state  of  New  York,  executed  an  assignment 
for  the  benefit  of  his  creditors,  of  personal  property,  wboee 
situs  was  then  in  the  state  of  Illinois.  This  instrument  was 
made  and  delivered  in  the  state  of  New  York,  and,  after  ita 
execution  and  delivery,  certain  of  the  creditors,  who  were 
residents  of  New  York,  obtained  an  attachment,  and  levied 
it  on  the  property  in  Illinois,  which  they  subsequently 
caused  to  be  sold  under  a  judgment  obtained  by  force  of  this 
proceeding.  In  this  state  of  the  facts,  it  was  decided  by  the 
courts  of  New  York,  that  such  creditors  were  liable  to  tne 
assignee  in  trover  in  a  suit  in  that  state,  although  the  assign- 
ment was  void  by  the  laws  of  Illinois.  Van  Buskirk  '^^ 
Marren,  34  Barb,  457;  S,  C,  13  AbboU's  Pr,  B,  145. 

It  will  be  observed,  therefore,  that  so  far  as  the  decree  "^"^ 
the  present  case  relates  to  the  claims  of  the  two  judgme 
creditor  resident  in  New  York,  it  would,  if  sustained,  ha 
this  effect :  Such  creditors  would  be  enabled  to  raise  fro 
the  lot  conveyed  to  the  appellant,  the  amount  of  their  debts^ 
but  that,  as  in  their  own  state,  such  act  would  be  regarded  t-^ 
be  wrongful  as  respects  Freeman  and  Kumbel,  the  assignee^^ 
they  would  be  compelled  to  pay  in  under  the  assignment,  th<^ 
money  thus  obtained.  Without  disputing  the  authority  o: ' 
the  decision  just  quoted,  it  would  appear  impossible  to  avoi^ 
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8  inequitable  consequence ;  but  by  adhering  to  the  note 
>pted  in  Moore  v.  Bonnell,  the  justice  of  the  case  is  per- 
Uy  preserved,  for  I  cannot  think  it  in  any  degree  a  hard- 
p  to  forbid  a  citizen  from  calling  in  question  the  validity 
the  laws  of  his  own  state,  even  though  he  does  so  in  a 
"eign  jurisdiction. 

Nor  am  I  able  to  concur  in  the  view  that  there  can  be 
y  discrimination,  in  the  application  of  this  principle,  be- 
een  real  and  personal  estate.      If  the  assignment,  as  to 
:m  and  the  parties  to  it,  be  adequate  to  pass  the  title  to  real 
operty  according  to  the  laws  of  the  rei  sttce,  it  can  be 
oided  only  on  the  ground  that  such  assignment  is  in  dis- 
rdance  with  the  policy  of  the  laws  of  such  state.  No  doubt 
intended  to  be  hinted  as  to  the  settled  existence  of  the 
lie,  that  the  validity  of  every  disposition  of  real  estate  must 
»pend  upon  the  law  of  the  country  in  which  that  estate  is 
tuiUed.     The  authorities  referred  to  by  the  Chancellor  in 
s  opinion  in  this  case,  make  it  conspicuously  manifest  that 
is  principle  has  passed  into  a  maxim  of  universal  recogni- 
on.     I  do  not  question  this  rule,  therefore,  but  I  am  con- 
rained  to  question  the  application  which  has  been  made  of 
to  the  facts  now  in  baud.     It  is  admitted,  that  the  title  to 
.e  premises  in  question  cannot  pass  unless  such  title  has 
>en  conveyed,  in  every  particular,  whether  with  respect  to 
rms,  persons,  or  objects,  in  entire  subjection  to  the  laws  of 
lis  state;  but  the  conviction  which  compels  me  to  dissent 
om  the  view  already  taken  is,  that  such  conformity,  in  the 
ost  complete  degree,  does  actually  exist.     Is  this  not  so  ? 
^ith  regard  to  mere  mode,  no  question  can  be  made  on  this 
ead.     The  deed  in  question  has  been  regularly  executed,  ac- 
nowledged  and  recorded,  and  is  in  due  legal  form ;  in  all 
^remonious  parts,  therefore,  the  transaction  is  a  compliance 
ith  our  land  regulations.     What,  then,  is  to  render  this 
iUe  defeasible  ?    I  can  imagine  nothing  that  can  be  set  up 
)  invalidate  it,  except  the  idea  that  the  distribution  of  tho 
fisignment,  to  which  this  conveyance  is  ancillary,  militates 
nth  the  provisions  of  our  statute  upon  that  subject.    Now, 
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it  is  certainly  not  to  be  denied  that  if  this  incompatibility 
exist,  the  conveyance,  on  the  principle  just  admitted,  is  com- 
pletely ineflScacious.  But  I  have  satisfied  my  own  mind  that 
there  is  no  such  inharmony  as  is  supposed,  between  the 
statute  of  this  state  and  the  regulations  of  this  deed,  as  they 
re  now  drawn  in  question.  It  is  true  that  this  assignment 
as  created  preferences  which  are  forbidden  by  our  laws, 
nd  that,  therefore,  the  deed  accompanying  it  could  not  be 
et  up  against  creditors,  resident  in  this  state.  But  this  does 
not  touch  the  point  of  inquiry,  which  is,  whether  the  laws  of 
this  government  prohibit  preferences  between  non-resident 
creditors,  under  an  assignment  legal  by  the  laws  of  the 
debtor's  domicil  ?  Have  we  any  statute  inconsistent  with 
such  a  disposition  of  the  debtor*s  property  among  foreign 
creditors  ?  If  we  have,  this  conveyance,  as  I  think,  is  cer- 
tainly void ;  but  if  we  have  none  such,  then,  just  as  certainly 
it  must  be  valid.  But  that  we  have  no  such  law  is  the 
precise  deduction  .upon  which  the  decision  of  Moore  v.  Bonr 
nellf  and  it5  train  of  accordant  cases,  can  alone  be  rested,  for 
the  hypothesis  there  was,  that  we  have  no  local  policy  which 
'a  creditor,  resident  in  the  place  of  assignment,  can  put  in 
operation  to  defeat  a  transfer  not  repugnant  to  the  law  ot 
such  place.  It  is  certain  that  our  statute  relating  to  assign- 
ments does  not  discriminate  between  personal  and  real  estate; 
the  two  species  of  property  stand  upon  the  same  footing; 
the  creation  of  a  preference  which  would  vitiate  a  transfer  of 
the  former,  would,  undoubtedly,  annul  a  conveyance  of  the 
latter,  and  I  think  it  equally  clear  that  the  converse  of  this 
proposition  is  also  true,  and  that  any  disposition  of  the 
debtor's  property,  which  is  admissible  with  regard  to  chat- 
tels, is  likewise  admissible  with  regard  to  realty.  When, 
consequently,  we  decide  that  preferences  among  non-residents, 
created  by  a  valid  foreign  assignment,  is  not  inconsistent 
with  our  local  policy,  and  that  with  regard  to  such  class  of 
creditors,  chattels  situated  within  this  state  will  indefeasibly 
vest  in  the  assignee,  we  remove  every  pretense,  as  I  m^^^ 
think,  for  the  conclusion,  that  under  similar  conditions,  a 
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iODveyance  of  lands,  for  identical  purposes,  is  invalid. 
Touching  personal  property,  we  determine  such  preferences 
lo  not  conflict  with  our  local  regimen;  after  such  a  conces^ 
lion,  it  seems  to  me  logically  impossible  to  maintain  that, 
vith  respect  to  land,  such  preferences  do  conflict  with  such 
•egimen.  As  the  enforcement,  therefore,  of  the  present 
issignment,  in  its  application  to  the  citizens  of  New  York, 
ices  not  in  any  wise  contravene  any  law  or  policy  of  this 
state,  I  think  it  should  be  completely  carried  into  effect,  as 
well  with  regard  to  realty  as  with  regard  to  personalty. 

In  the  next  place,  then,  with  respect  to  the  claims  of  the 
two  other  creditors,  the  one  being  a  resident  of  Rhode 
Island,  the  other  of  New  Hampshire. 

By  recurring  to  general  principles,  I  think  it  will  become 
at  once  apparent  that  the  enforcement  of  these  claims  against 
the  premises  in  question  also,  ought  not  to  receive  the  sanc- 
tion of  this  court.  In  Vamium  v.  Campy  the  ground  of 
decision,  invalidating  a  foreign  assignment  which  created 
preferences,  was,  that  we  had  established  in  this  state  a  local 
policy  under  which  our  citizens  had  a  right  to  be  protected. 
It  was  admitted  that,  as  a  general  rule,  a  transfer  of  property 
s^alid  where  made,  would  be  eff'ectual  everywhere;  but  it 
^'as  also  deemed  equally  clear,  that  the  recognized  exception 

0  the  rule  was,  that  it  was  not  to  be  enforced  to  the  mani^^ 
est  injury  of  our  own  citizens.  A  state  cannot  be  required, 
Lu8  it  was  argued,  by  any  of  the  obligations  of  comity,  to 
jive  up  its  own  system,  and  substitute  in  lieu  of  it  any  part 
>f  the  social  arrangement  ^of  a  foreign  jurisdiction.  This 
imitation,  as  well  as  the  rule  itself,  is  firmly  established  as 

1  part  of  the  international  law.  But  upon  what  principle  is 
t  that  the  citizen  of  another  state  can  ask  us  to  refuse  to 
recognize  the  validity  of  an  assignment  made  in  the  state  of 
New  York,  and  in  conformity  to  her  laws?  Upon  what 
plea,  consistent  with  comity,  under  such  circumstances,  are 
the  authorities  of  this  government  to  repudiate  a  transaction 
valid  by  the  laws  of  a  sister  state  ?     If  the  question  touched 

Vol.  IV.  2r 
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one  of  our  own  citizens,  we  could  vindicate  our  rejection  of 
such  transaction  on  the  ground  of  our  statute,  paBsed  legiti- 
mately, for  the  special  regulation  of  the  affairs  of  sach 
citizen.     But  if  such  rejection  relates  to  the  citizen  of  an* 
other  state,  how  is  such  a  line  of  conduct  to  be  justified? 
We  might  indeed  urge,  as  a  sort  of  excuse,  that  the  Uw  of 
New  York,  regulating  assignments,  was  not  similar  to  tba 
law  of  this  state,  and  that  we  preferred  the  regulations  of  our 
own  law,  and  therefore  would  not  permit  the  law  of  New 
York  to  prevail  in  our  state  with  respect  to  the  citizens  of 
Khode  Island  or  New  Hampshire.     But  I  cannot  think  we 
have  a  right  to  endeavor  to  arbitrate,  in  such  a  concern, 
between  the  state  of  New  York  and  the  citizens  of  these  other 
states.     By  force  of  the  public  code^  the  affair  would  seem  to 
stand  thus  :  A  statO)  by  her  laws,  ordains  as  valid  a  certain 
mode  for  the  assignment  of  personal  property.     She  has  no 
right  to  insist  that  such  mode  shall  be  effectuated  by  any 
other  country,  in  derogation  of  the  local  regulations  of  such 
latter  government  >  but  she  has  a  right  to  have  such  mode 
regarded  as  effectual  in  all  other  respects.     I  can  have  no 
doubt  that  the  legal  tribunals  of  New  York  would  scrupu- 
lously respect  ab  adjudication  of  this  court,  refusing  to  give 
effect  to  an  assignment  of  property  valid  in  New  York,  but 
inconsistent  with  the  laws  of  this  state,  in  a  case  in  which 
the  rights  of  one  of  our  own  citizens  were  involved;  but  I 
can  have  as  little  doubt  that  such  decision  would  not  be  re- 
spected, if  it  treated  such  transfer  as  invalid  in  favor  of  the 
citizen  of  another  state.     The  true  rule  of  law  and  public 
policy  is  this :  that  a  voluntary  assignment  made  abroad, 
inconsistent,  in  substantial  respects,  with  our  statute,  should 
not  be  put  in  execution  here  to  the  detriment  of  our  citizen8» 
but  that,  for  all  other  purposes,  if  valid  by  the  lex  lodt  ^' 
should  be  carried  fully  into  effect.     It  ie  highly  desirable 
that  the  judicial  determinations  in  the  several  states  should 
be  in  harmony  on  this  important  subject,  and  it  would  cer- 
tainly seem,  from  present  indications^  that  the  rule  above 
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ropoanded  will  be  the  one  most  likely  to  receive  general 
^probation. 

Before  closing,  it  is  proper  to  say  that  the  case  of  Hutche- 
\n  V.  Peshine,  1  C,  E,  Oreen  167,  does  not,  in  principle, 
iter  into  the  matter  now  before  this  coart.  The  assignment 
I  that  case  was  regarded  as  an  involuntary  one,  and  was 
lerefore  obviously  subject  to  rules  very  dissimilar  from 
lose  controlling  the  present  inquiry. 

In  my  opinion,  the  decree  should  be  reversed  with  the 
08t8  in  the  Court  of  Chancery  ;  and  such  of  the  respondents 
s  are  judgment  creditors,  should  be  perpetually  enjoined. 
)he  cross-bill  being  unnecessary,  under  the  view  above 
aken,  should  be  dismissed,  but  without  costs. 

The  foregoing  view  renders  it  unnecessary  to  consider  the 
>ther  subjects  embraced  in  the  argument. 

The  decree  was  reversed  by  the  following  vote  : 

For  reversal — Beasley,  C.  J.,  Bedle,  Clement,  Dal- 
iiMPLE,  Depue,  Elmer,  Kennedy,  Ogden,  Vail,  Vreden- 
UBGH,  Wales,  Woodhull.    13- 

For  affirmance — None. 


ETTEfiS,  appellant,  and  Humphreys  and  wife,  and  others, 

respondents.* 

1.  The  distinction  between  easenieats  which  are  apparent  and  continu- 
18,  and  those  which  are  not  apparent  and  contiauous,  is  completely 
.tablished  by  adjudicated  cases.  The  former  pass  on  the  severance  of  the 
ro  tenements,  as  appurtenant,  without  the  use  of  the  word  appurtenances. 
at  the  latter  do  not  pass  unless  the  grantor  uses  language  in  the  convey- 
noe  sufficient  to  create  the  easement  dc  novo. 

*  Since  the  decision  of  this  case,  Lord  Romilly,  M.  R.,  in  Thompson 
'.  WaUrkfW^  Lcno  Hep,,  6  Eg.  36,  held  that  where  the  owner  of  two 
Myoining  cloMs,  A  and  B,  executed  a  conveyance  of  close  A,  whid) 
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2.  A  way  is  a  non-apparent  and  continaoos  easement.  If  existent  before 
the  seisin  of  the  two  tenements  is  united  in  the  same  person,  it  is  extin- 
guished by  such  unity  of  seisin  ;  and  whether  it  was  a  pre-existent  right 
of  way,  or  is  a  way  opened  by  the  owner  and  ased  by  him  for  the  con- 
venient occupation  and  enjoymen.t  of  the  premises,  it  has  do  legal  existence 
during  the  continuance  of  the  unity  of  seisin,  and  opon  the  severance  of 
the  two  tenements  does  not  pass,  unless  it  is  a  way  of  necessity,  or  the 
operative  words  of  the  conveyance  are  sufficient  to  grant  it  de  novo. 

3.  By  a  devise  to  the  testator's  widow  of  *'  the  hoase  and  lot  occupied  by 
me  in  Market  street,  in  the  city  of  Camden,"  a  way  which  the  teststor 
opened  over  other  of  his  lands  for  the  accommodation  of  a  barn  be  erected 
on  the  lot  devised  to  his  widow,  does  not  pass  to  her,  although  daring  the 
testator's  lifetime  it  was  the  only  egress  from  his  barn  to  the  street,  and 
was  continuously  used  by  him  for  that  purpose. 

4.  The  words  "  occupied  by  me,"  are  merely  descriptive  of  the  premif« 
devised,  and  are  not  sufficient  to  create  an  easement  of  a  right  of  way  over 
other  lands  of  the  testator,  which  was  iM>t  ia  existence  in  legal  contempU- 
tion  during  the  testator's  lifetime. 


included  several  parcels,  to  a  purchaser  with  these  general  words : 
**  together  with  all  buildings,  commons,  hedges,  ditches,  fences,  iw."'. 
watercourses,  liberties,  privileges,   advantages,  and    appurtenances 
whatsoever,  to  the  said  pieces  of  land,  or  any  of  them  appertaining, 
or  with  the  same  or  any  of  them  now  or  heretofore  demised,  occupi<^' 
or  <^njoyed,  or  reputed  or  known  as  part  or  parcel  of  them,  or  any  ^^ 
them,  or  appurtenant  thereto,''  a  way  made  and  used  by  theown^^ 
during  the  unity  of  possession,  for  his  own  convenience  for  agriciv^" 
rural  purposes,  across  B  to  A,  did  not  pass.      In  a  subsequent  case  ■* 
the  Exchequer,  (Lay\g1ey\,  Hammond^  Law  Rep,^  3  Erch.  161),ale«i* 
.snrren<lered  to  his  lessor  a  part  of  the  demised  premises,  "  togeth^^ 
with  all  ways,  &c.,' therewith  now  used,  occupied,  and  ei\joyed,''  witr' 
a  proviso  that  the  lessor  should  fence  off  the  premises  surrenderee  ' 
from  those  still  occupie<l  by  the  lessee.    The  premises  so  surrenderee^ 
consisted  of  a  strip  of  ground,  forming  part  of  a  farm  yard,  with  som-^ 
farm  buildings  on  it,  and  was  bounded  on  one  side  by  landowne<^ 
and  occupied  by  the  lessor,  and  on  the  other  side  by  a  hard  gravelecC 
roadway,  made  across  that  portion  of  the  open  farm  yard  still  oc-' 
ciij)ied  by  the  lessee,  from  a  gateway  in  the  street  up  to  the  opposite^ 
ienco.    There  had  always  been  unity  of  seisin  and  of  occupation  of  the- 
whole  farm  yard,  and  thb  roadway  had  been  made  and  used  by  former 
occupiers  of  the  yard,  and  by  the  present  lessee,  for  the  convenience 
of  carting  heavy  loads  to  and  from  the  yard  and  farm  buildings. 
There  was  no  existing  approach  to  the  pi*emise8  surrendered  from  the 
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The  opinion  of  the  Chancellor  is  reported  in  3  C.  E.  Green, 
260. 

Mr,  T.  P.  Carpenter^  for  appellant. 

Richard  Fetters,  by  his  last  will,  left  all  bis  estate  to  bis 
three  daughters,  subject  to  the  provision  made  by  him  for 
his  widow.  The  provision  in  favor  of  his  widow  was  as  fol- 
lows :  "  I  give  to  my  dear  wife,  Ellen  B.  Fetters,  during  her 
natural  life,  the  house  and  lot  occupied  by  me,"  &c. ;  "  and 
all  the  furniture  in  and  about  my  house,  and  also  the  sum  of 
$800  a  year,  so  long  as  she  shall  live,"  Ac.  The  testator  left 
real  estate  in  the  city  of  Camden  to  the  amount  of  $100,000 
and  upwards,  besides  a  large  personalty.  The  dwelling-house 
Jk)  given,  occupied  a  lot  forty  feet  in  front,  with  an  elegant 
side- yard,  cultivated  by  the  testator  during  his  life  at  great 
expense.  On  the  rear  of  the  lot  stood  a  stable,  access  to  which 
W;ts  had  by  an  alley  opened  by  the  testator,  issuing  east- 
wardly  at  right  angles  into  Third  street.  This  alley  was 
Used  by  the  testator  during  hia  lifetime,  as  a  pixssage  way  to 
his  barn  and  stable  yard. 

It  was  insisted  below,  and  is  now  urged,  that  the  testator, 
Under  the  circumstances  of  this  case,  obviously  meant  to 
|4:ive  to  his  widow  the  use  of  the  whole  property  as  occupied 
l»y  himself,  including  the  passage  way  to  the  barn  ;  without 

which  the  barn  would  be  useless,  unless  by  the  sacrifice  of 
the  elegant  garden,  so  sedulously  cultivated  by  ihe  testator 

in  his  lifetime. 


leriHor's  land,  and  a  road  oonstructed  for  that  purpose  would  have  to 
|>a9<8  through  the  le«8or^8  pleasure  ground.  It  was  held,  that  no  right 
to  use  this  roadway  as  a  niean^  of  acces8  to  the  surrendered  premises. 
passed  by  the  instrument  of  surrender. 

In  Thompson  v.  Waferfow^  the  Master  of  the  Rolls  makes  a  distint*^ 
tion  between  previously  existing  ways,  which  had  heconie  extinct  l<y 
an  unity  of  seisin,  and  ways  made  and  used  by  the  owner  for  his  con- 
venience, while  he  was  owner  of  both  parcels;  holding  tliat  th*^ 
former  will  pass  as  ways  created  de  novo  by  the  words  **  heretofore  used 
and  enjoyed  therewith/'  but  that  the  latter  will  not.  This  distinction 
was  adopted  and  approved  of  by  Kelley,  C.  B.,  in  Ijatu/lei/  v.  Hammond^ 
bat  was  doubted  by  Bramhall,  B.,  in  the  same  case. 

2k* 
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No  question  is  made  as  to  the  doctrine  laid  down  by  the 
Chancellor,  as  to  rights  of  way  claimed  by  implication.  It  is 
not  claimed  that  any  such  necessity  here  exists  in  the  sense 
in  which  that  word  is  used  in  the  cases  cited  by  the  Chan- 
cellor, but  that  the  right  of  access  through  this  passage  way 
was  given  to  the  widow  during  her  natural  life.  It  is  urged 
that  it  belongs  to  her  as  incident  to  the  estate  given,  upon 
the  obvious  intention  to  give  the  property  as  occupied  and 
used  by  the  testator.  This  view  is  not  met  in  the  opinion 
delivered  below.  The  doctrine  is  well  known  and  will  be 
found  strongly  applied.  See  Doe  v.  Collins,  2  T.  R.  498  ; 
Doe  V.  Parkin^  2  Taunt  321 ;  Press  v.  Parker,  2  BingAbf>; 
Holdfast  V.  Pardoe,  2  TT.  Bl  975. 

The  words  ^^  now  occupied  by  me,"  are,  indeed,  restrictive, 
but  they  give  everything  within  the  terms  of  the  description, 
and  incident  thereto. 

The  doctrine  of  intention  (entirely  outside  of  that  implica- 
tion) is  more  liberally  expounded  in  wills  than  in  deeds.  But 
even  in  deeds,  easements  sometimes  pass  from  words  showing 
an  intention  that  they  should  pass.  See  Wasfiburn  on  Ease- 
mentSy  p.  33,  and  cases  cited. 

The  intention,  not  the  necessity,  is  shown  by  this,  that 
otherwise  the  elegant  side  yard,  created  at  great  expense 
and  the  particular  object  of  the  testator's  regard,  must  be 
destroyed,  or  the  use  of  the  barn  lost. 

The  right  claimed  differs  from  thai  of  a  right  of  way  by 
implicatiou  ;  this  is  personal  and  during  the  life  of  the  widow, 
not  permanent  as  appurtenant  to  the  property. 

Tiie  rights  of  a  widow  are  to  be  favorably  construed,  and 
in  this  case  they  ought  particularly  to  be  so,  as  the  provision 
made  for  her  out  of  this  large  estate  is  very  small. 

Mr.  J.  B,  Dayton,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

right  to  the  use  of  the  alley  in  question,  is  claimed  in 
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!  bill  as  an  incident  to  the  premises  devised  to  the  ap- 
ian t. 

The  words  of  the  devise  are  as  follows :  "  I  give  to  my 
IT  wife,  Ellen  B.  Fetters,  during  her  natural  lifetime,  the 
ose  and  lot  occupied  by  TTie,  in  Market  street,  in  the  city 
Camden,  together  with  the  lot  adjoining  the  same  on  the 
jt."  The  rest,  residue,  and  remainder  of  his  real  estate 
3  testator  devised  to  his  three  daughters,  of  whom  Eliza 
imphreys,  the  respondent,  was  one. 

On  a  partition  of  the  estate  among  the  daughters,  the 
^mises  over  which  was  the  way  in  question,  were  assigned 
Mrs.  Humphreys.  The  promises  devised  to  the  appellant 
isisted  of  two  lots  adjoining  each  other,  and  both  fronting 
Market  street,  with  a  frontage  of  twenty  feet  each.  The 
nt  of  the  westerly  lot  was  entirely  occupied  by  the  testator's 
elling-house.  On  the  easterly  lot  there  were  no  buildings  ; 
i  on  the  front  of  this  lot  there  was  an  ornamental  flower 
•den,  extending  from  the  house  across  the  whole  front. 
ere  was  no  division  fence  between  the  two  lots,  and  the 
tator  occupied  both  lots  as  grounds  attached  to  his  dwell- 
:- house.  On  the  rear  of  the  westerly  lot  the  testator 
•cted  a  stable,  during  his  lifetime,  from  which  the  only 
•ess  was  across  the  easterly  lot,  and  through  a  lane  or  alloy 
Tiling  from  the  southeasterly  corner  over  lands  assigned  to 
•3.  Humphreys,  in  the  division,  to  Third  street. 
The  Chancellor,  in  decreeing  against  the  complainant,  went 
on  the  ground  that,  during  the  lifetime  of  the  testator, 
Hre  was  not  any  easement  of  a  right  of  way  in  legal  existence, 
er  the  premises  devised  to  the  respondent,  because  of  the 
ity  of  seisin  of  the  two  tenements ;  notwithstanding  the 
5tator  continuously  used  the  same  for  the  purpose  of  passage 
and  from  the  stable  on  the  premises  devised  to  his  widow. 
The  distinction  between  easements  which  are  apparent 
d  continuous,  and  those  which  are  not  apparent  and  con- 
luous,  is  completely  established  by  adjudicated  cases.  The 
•mer  pass  on  the  severanct>of  the  two  tenements,  as  appur- 
jant,  without  the  use  of  the  word  appurteuances,  but  the 
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latter  do  not  pasa  unless  the  grantor  uses  language  Id  the 
conveyance  sufficient  to  create  the  easement  de  novo.  To  the 
citation  of  authorities  on  these  points  by  the  Chancellor,  in 
his  opinion,  I  will  only  add  a  reference  to  the  cases  of  PoUm 
V.  Bastard,  4  Best  (Sf  S.  263  ;  S.  C,  on  error  to  Exehtqm 
Chamber,  Eng.  Law  Rep.,  1  Q.  B.  166 ;  and  Seymour  ?. 
Lewis,  2  Bea^.  439. 

A  way  comes  within  the  description  of  a  non-apparent 
easement.  If  existent  before  the  seisin  of  the  two  teDemenls 
is  united  in  the  same  person,  it  is  extinguished  by  such  unity 
of  seisin ;  and  whether  it  was  a  pre-existent  right  of  way,  or 
is  a  way  opened  by  the  owner  and  used  by  him,  for  the  con- 
venient occupation  and  enjoyment  of  the  premises,  it  has  no 
legal  existence  during  tne  continuance  of  the  unity  of  seisin, 
and  upon  the  severance  of  the  tenements  does  not  pass  unless 
it  is  a  way  of  necessity,  or  the  operative  words  of  the  con- 
veyance are  sufficient  to  grant  it  de  novo,  11  Vin,  Abr.  446, 
449,  Extinguishment  C;  Worthington  v.  Qimson,  2  -EM 
EL  616;  Pearson  v.  Spencer,  1  Best  ^  S.  671;  Dodd  v. 
Burchell,  1  HurlsL  4"  CoU,  113,  118;  Stuyvesantv.  Woodruf, 
1  Zab.  133;  Grant  v.  Chase^  17  J/ow«.  443. 

On  the  argument  the  insistment  was,  that  the  testator  ii^' 
tended  to  allow  the  Appellant  the  use  of  this  alley  as  a  mea»*^ 
of  access  to  the  stable,  and  that  that  intention  is  sufficient  V^i 
expressed  in  the  will,  taken  in  connection  with  the  maun^^ 
in  which  the  testator  used  the  premises  during  his  lifetim^^ 
to  amount  to  a  grant  of  easement  de  novo.      To  sustain  th- 
position,  Doe  v.   Collins,  2   1\  R.  498;  Press  v.  Parker, 
Ring,  456;  and  Rodenham  v.  Pritchard,  \  R.  ^  C  350 
were  relied  on.     In  Doe  v.  Collins,  by  a  devise  in  the  lollow 
ing  words,  "  to  Hannah  Clements,  I  give  the  house  I  live  in 
and  garden,"  certain  stables  and  a  coal  pen  occupied  by  the^ 
testator  passed  together  with  the  house,  though  the  testator^ 
used  them  for  purposes  of  trade,  as  well  as  for  the  con-^ 
venience  of  his  house.     In  Press  v.  Parker,  under  a  devised 
to  R.  P.,  **  of  all  my  freehold  messuage  wherein  he  now  lives,"' 
and  to  A.  P.,  of  '*  all  my  freehold  messuages  now  in  the  oc-^ 
cupation  of  E/'  a  coal  cellar  within  the  boundary  of  the^ 
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messuages  in  the  occupation  of  E,  which  had  always  been 
used,  and  was  at  the  time  of  the  making  of  the  will,  enjoyed 
with  the  premises  in  which  R.  P.  lived,  passed  to  R.  P.  In 
Bodenham  v.  PrUeJiard,  the  devise  was  of  **  all  and  singular 
my  rrvansion-kouse  in  which  I  now  live,  called  D.,  in  several 
parishes  of  H.  and  L.,  in  the  said  county  of  R.,  together  with 
all  the  buildings  and  lands  thereunto  belonging,  as  now 
enjoyed  by  me."  The  testator  was  the  owner  in  fee  of  two 
estates,  the  one  called  D.,  and  the  other  U.  H.;  the  mansion- 
house  was  on  the  former;  and  the  latter  estate,  which  the 
testator  had  subsequently  purchased,  came  close  up  to  the 
mansion-house.  A  gate  was  opened  from  the  garden  into 
one  of  the  U.  H.  fields,  and  the  testator  had  removed  the 
fences,  which  formerly  separated  several  of  the  fields  belong- 
ing to  the  U.  H.  estate  from  those  belonging  to  D.  At  the 
testator's  death  all  the  premises  so  united  were  in  his  occupa- 
tion.    By  this  devise  both  estates  passed. 

In  these  cases,  the  question  was  parcel  or  no  parcel.  The 
description  of  the  premises  devised  was  otherwise  so  uncer- 
tain, that  it  was  necessary  to  resort  to  words  of  occupancy 
to  ascertain  the  subject  matter  of  the  devise,  as  identifying 
the  promises  intended.  Other  instances  of  words  of  occu- 
pancy, as  words  of  description,  are  to  be  found  in  the  books. 
Co.  Liu.  4  b. ;  14  Vin.  Abr,  87,  Grant,  Q ;  Doe  v.  Burt, 
1  T.  E,  704  ;  Doe  v.  Hubbard,  15  Q.  B,  227.  In  such  cases, 
the  lands  occupied  with  the  house  or  principal  tenement 
mentioned,  pass  not  as  appurtenant,  but  as  parcel  of  the 
devised  premises,  iind  the  words  of  reference  to  occupancy, 
as  descriptive  of  the  subject  matter  of  the  devise,  are  only 
helps  to  ascertain  the  premises  intended. 

In  the  devise  now  in  question,  the  descriptive  words,  "oc- 
cupied by  me,"  may  be  resorted  to  to  ascertain  what  pre- 
mises were  intended.  To  that  extent,  the  cases  above  cited, 
and  similar  cases,  are  applicable  to  this  devise.  With  the 
use  of  these  words,  the  subject  matter  of  the  devise  is  ascer- 
tained to  be  the  two  lots  fronting  on  Market  street.  It  is 
Dot  pretended  that  the  fee  in  the  alley  passed  to  the  appel- 
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lant  as  parcel  of  the  premises  devised  to  her.  She  admito 
that  the  fee  in  the  alley  passed  by  the  devise  to  the  respond- 
eat and  her  sister.  Her  claim  is  of  an  easement  of  a  right 
of  way  over  the  alley,  non-existent  in  legal  contemplation 
during  the  lifetime  of  the  testator,  and  newly  created  by 
the  devise  to  her.  The  cases  cited  by  the  counsel  of  the 
appellant  have  no  applicability  to  this  question. 

The  words  "  occupied  by  me/*  being  merely  descriptive  of 
the  subject  matter  of  the  devise,  are  not  effective  to  convey 
privileges  which  would  not  pass  as  appurtenances.  Language 
of  an  entirely  different  import  would  obviously  be  required 
to  enlarge  the  gift,  so  as  to  include  a  grant  of  a  right  of  way 
over  other  lands  of  the  testator,  which  had  not,  in  fact,  been 
previously  opened  and  used.     In  legal  acceptation,  a  right 
of  way  extinguished  by  unity  of  seisin,  or  which  is  not  a 
legal  right  of  way  because  of  such  unity  of  seisin,  is  as  com- 
pletely non-existent  as  if  it  was  not  in  fact  an  existing  way. 
That  it  was  used  as  a  way  in  connection  with  the  premises 
devised,  has  ouly  the  effect  that  the  testator  by  employing 
words  of  express  reference  to  such  user,  may  pass  the  way 
as  a  newly  created  easement.     In    Qrymea  v.  Peacock^  ^ 
BuUtrode  17,  a  right  of  common  which  was  formerly  used  i**^ 
the  waste  of  the  owner,  and  had  become  extinct  by  unity  ^^ 
seisin,  was  held  not  to  pass  under  a  grant  of  the  house  an  ^ 
land,  with  all  commons  appurtenant  to  the  said  meseua^^ 
and  close;  and  Fleming,  C.  J.,  said  if  it  had  been  laid  wit-^ 
all  commons  belonging  to  the  house  and  usually  occupies 
and  enjoyed  with  the  same,  with  an  averment  of  such  forme::- 
user,  this  had  been  good.      Sauyideys  v.  Oliff,  Moor  i61  ^ 
Bradshaw  V,  Eyre,  Cro.  Eliz.  670;    Worledg  v.  Kingswd^- 
Cro.  Eliz.  794  ;  and  Clemetits  v.  Lamberty  1  Taunt  205;  are^ 
to  the  same  effect.      In   Whalley  v.  Tompsoriy  I  Boa,  ^  PuL^ 
371,  a  way   which  had  become   extinguished   by  unity  ofl 
seisin,  was  held  not  to  be  revived  or  newly  created  by  a^ 
devise  of  the  dominant  tenement  with  the  appurtenances ; : 
and  the  court  say,  that  if  the  devise  hiid  been  *'  with  the  ways- 
now  used/'  it  would  have  been  a  devise  of  the  close  with  aoJ 


MARCH  TERM,  1863.  479 

Fetters  v.  Humphreys. 

eaaemeDt  newly  created.     In  other  cases,  the  words  ''with 
the  ways  now  used,"  or  "  used  and  enjoyed  therewith,"  are 
mentioned  as  the  appropriate  method  of  passing  actual,  but 
not  legally  existent  ways,  as  newly  created  easements.     2 
Saund.  401  a,  note  2;  Kooyatra  v.  Lticaa,  5  Bam,  ^  Aid. 
830  ;  Harding  v.  Wilson^  2  Bam.  ^  Cress,  96,  per  Holroyd, 
J.;  Plant  v.  James,  5  Bam.  ^  Aid.  791,  per  Lord  Denman, 
approved  in  error  in  James  v.  Plant,  4  Ad.  6f  E.  749;  Bar- 
low  V.  Bhodes,  1  C  ^  Jf .  448,  per  Bailey,  B.;  Pheysey  v. 
Vieary,  16  M.  ^  TF.  491,  per  Parke,  B.;    Worthington  v. 
Ovnson,  2  El.  ^  El.  618  ;  bale  ^  WhMey  on  Easements  48. 
Polden  V.  Bastard,  cited  above,  is  a  case  very  much  in 
point.     In  that  case,  the  testatrix  at  the  date  of  the  will  was 
the  owner  of  two  adjoining  houses  and  premises ;  she  oc- 
cupied one  herself,  in  the  yard  bebnging  to  which  was  a 
punap ;  the  other  house  was,  and  had  been  for  some  time, 
occupied  by  T.  A.  as  a  tenant,  and  he,  with  the  knowledge  of 
the  testatrix,  had  been  accustomed  to  go  into  the  yard  and 
draw  water  from  the  pump  for  the  use  of  his  house,  there 
l>eing  no  water  supply  on  the  premises.     It  was  held,  that  a 
right  to  the  use  of  the  pump  did  not  pass  under  a  devise  of 
*'  the  house,  and  out-house,  and  garden,  as  now  in  the  occupa* 
tion  of  T.  A."     This  case  is  entitled  to  great  consideration, 
not  only  from  the  similarity  of  the  language  of  the  devise 
to  that  of  the  devise  now  in  question,  but  also  from  the  fact 
that  both  in  the  Queen's  Bench,  and  in  the  Court  of  Exche- 
quer Chamber,  Doe  v.  Collins,  Press  v.  Parker,  and  Boden- 
ham  V.  Pritchard,  the  cases  here  relied  on,  were  cited  to 
sustain  the  claim  of  a  newly  created  easement.  In  both  courts 
they  were  declared  not  to  be  authorities  bearing  on  that 
point ;   and  words  of  reference  to  occupancy,  more  nearly 
approaching  an   indication   of  an  intention  to  confer   the 
privilege  of  an  easement  than  those  used  in  this  devise,  were 
held  insufficient  for  that  purpose.     In  the  Exchequer  Cham- 
Wr,  Earle,  C.  J.,  in  delivering  the  opinion  of  the  court, 
a^iys :    "  In  construing  wills,  a  construction  has  been  put  on 
the  word  '  enjoyed/  so  as  to  make  it  a  term  of  general 
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description,  and  it  has  been  sometimes  held  to  pass  any 
benefit  which  has  been  possessed  by  the  occupier  of  the 
premises  devised;  but  our  judgment  must  proceed  on  the 
particular  words  used,  which  are,  *  the  house,  out-house,  and 
garden  as  now  in  the  occupation  of  Answood/  This  is 
simply  a  specific  description  of  the  property." 

The  distinction  between  words  of  occupation  and  words  of 
enjoyment,  or  of  user,  when  the  subject  matter  of  considera- 
tion is  an  easement,  rests  upon  the  soundest  principles  of 
construction.  Words  of  occupation  in  their  legal  significa- 
tion refer  to  corporeal,  as  words  -of  enjoyment  or  of  user  do 
to  incorporeal  hereditaments.  Where  rights  are  claimed  by 
force  of  the  words  used,  and  there  is  nothing  in  the  context 
to  show  that  tiiey  were  used  in  any  other  than  their  legal 
meaning,  the  soundest  principles  of  construction  require  that 
we  should  adhere  to  their  strict  legal  signifircation.  There 
is  nothing  in  the  context  of  this  will  to  show  that  the  words 
"occupied  by  me"  were  used  in  any  other  than  their  usual 
sense,  as  words  merely  of  identification  of  the  corporeal 
hereditament  devised. 

I  am  of  opinion,  that  there  is  not  on  the  face  of  this  will 
sufficient  evidence  of  an  intention  to  create  an  easement 
de  710V0,  to  pass  a  right  of  way  to  the  appellant  over  the 
alley  in  question.  The  decree  of  the  Chancellor  is  affirmed 
with  costs. 

The  decree  w^s  affirmed  by  the  following  vote : 

For  affii-viance — B^asley,  C.  J.,  Bedle,  Dalbimple, 
Depue,  Ogden,  Vail,  Vred^nbugh,  Wales,  Woodhull.  9. 

For  reversal — Clement,  KennedV.     2. 
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The  StatE;  Baird,  prosecator,  appellant,  and  Baird  and 

ToRREY,  respondents. 

1.  An  appeal  will  lie  from  a  decree  jn  the  Court  of  Chancery,  which 
Aettles  permanently  the  right  to  the  custody  of  infants,  although  the  pro- 
ceedings in  the  case  were  commenced  by  hcUteat  eerpua. 

2.  Where  the  pleadings  and  proofs  made  an  issue  as  to  the  right  to  the 
permanent  custody  of  infants,  and  the  decree  determined  such  right,  it  was 
held,  that  the  court  acted  in  the  matter  under  its  general  superinteodency 
over  the  affairs  of  infants,  and  not  by  force  of  its  more  limited  jurisdiction 
io  proceedings  by  ?iabe(u  corpxu. 

3.  Whether  a  writ  of  error  or  an  appeal  will  lie  from  a  decision  in  a 
proceeding  strictly  by  hcU>ta$  carpus.     Qaere, 


The  petition,  which  was  filed  in  the  Court  of  Chancery,  in 
bis  case,  sets  forth,  that  the  petitioner  had  been  deserted  by 
lis  wife,  who  had  left  his  house  in  Philadelphia  and,  taking 
ler  five  children  with  her,  had  gone  to  live  with  her  father 
.t  Manchester,  in  this  state;  that  petitioner  had  gone  to 
Manchester,  but  that  his  wife  would  not  see  him,  and  that 
his  was  the  only  occasion  since  their  separation,  on  which 
16  bad  seen  his  children  ;  that  since  their  separation  his  wife 
lad  borne  to  him  another  child,  making  the  sixth  child  of  the 
3iarriage ;  that  petitioner  had  been  credibly  informed  and 
Delieved  that  said  children  were  in  the  custody  of  his  said 
wife  and  in  that  of  her  father ;  that  petitioner  was  advised 
ihat,  by  the  laws  of  this  state,  he  was  entitled  to  have  the 
custody  of  the  three  eldest  of  said  six  children,  who  were 
above  the  age  of  seven  years,  and  reasonable  access  to  the 
others,  who  were  under  that  age  ;  and  he,  therefore,  prayed  a 
^vnt  of  habeas  corpus  to  be  directed  to  his  said  wife  and  her 
lather,  &c. 

To  this  writ,  the  respotident,  Mrs.  Baird,  matle  a  return, 
justifying  her  desertion  of  her  husband,  and  alleging  he  was 
au  improper  person  to  have  the  care  of  the  children,  on  the 
ground  of  his  cruelty  to  her,  and  his  impurity  and  immoral- 

Vol.  IV.  2  s 
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ity  of  character.  There  were  various  specifications  iD  suppo: 

of  these  general  charges. 

The  father<in-law  also  put  in  a  return,  denying  thatti 

children  were  in  his  custody. 

An  answer  being  filed,  proofs  were  taken  at  great  lengt 
The  case   being  called   in   this  court   for  argument,     « 

motion  was  made  to  dismiss  the  appeal.  The  grounds  of  sooli 

motion  appear  in  the  opinion. 

Mr,  F,  B.  Chetwood  and  Mr,  Williamson,  for  the  motion. 
Mr,  Carpenter  and  Mr,  Browning,  contra. 
The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  present  motion  rests  on  the  single  ground,  that  an 
appeal  will  not  lie  from  an  order  made  by  the  Chancellor  in 
a  proceeding  by  habeas  corpits. 

An  order  made  strictly  in  pursuance  of  an  habeas  corpus, 
has  the  effect,  simply  to  remove  the  unlawful  restraint,  and 
hence  it  has  been  a  debatable  question,  whether  such  order, 
being  of  a  merely  temporary  character,  could  be  properly 
the  subject  of  appellate  cogniziince.     Such  an  order  had  no 
efficacy  in  settling  the  right  to  the  continued  guardianship 
ol  iiiicints.     Such  is  not,  in  technical  strictness,  the  office  of 
this  inestimable  writ.     In  the  case  of  WoUstonecraftj  iJohn^- 
C.  li.  82,  Chancellor  Kent  observed,  "  that  the  object  of  the 
writ  was  to  release  the  infant  from  all  improper  resiraint, 
{ind  not  to  try,  in  this  summary  way,  the  question  of  gu^^' 
diaiiship."     It  is  true  that  in  some  cases  the  court  will  fi^ 
somewhat  beyond  the  mere  removal  of  the  unlawful  restraint, 
and  will  transfer  the  person  brought  Up  by  the  writ,  into  the 
custody  of  him  who  has  the  clear  legal  right.     Although 
there  is  much  confusion  in   the  precedents  on  this  branch, 
this  I  undeis'and  to  be  the  correct  rule  of  practice.    And 
such,  in  some  instances,  should  be  the  course  pursued  even 
where  the  sulyect  of  the  writ  is  of  an  age  to  make  an  eiec- 
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L  for  himself.  The  case  of  Rex  v.  Ddavcd,  3  Burr.  1434, 
sents,  in  a  very  clear  light,  the  necessity  for  the  existence 
:;hi8  power.  The  writ  in  that  case  was  issued  at  the  in- 
ice  of  a  father,  to  bring  before  the  court  his  daughter. 
s  girl,  was  about  eighteen  years  of  age,  and  had  been 
od  as  an  apprentice  to  a  musician,  but  it  was  shown  that 
1  the  consent  of  her  master,  she  had  been  put  into  the 
ds  of  the  defendant,  Delaval,  for  the  purpose  of  prosti- 
on.  Under  these  circumstances,  it  would  have  beeu  a 
nge  defect  in  the  law,  if  the  court,  having  this  infant  in 
)rei?ence,  and  subject  to  its  power,  could  not  have  removed 
from  the  influence  of  her  seducer,  and  placed  her,  even 
nst  her  will,  in  the  care  of  her  parent.  In  this  class  of 
3,  I  can  perceive  no  reason  why  the  court  has  not  the 
retiou  either  to  let  the  person  affected  by  the  writ  go 

from  all  restraint,  or  to  permit  the  legal  custodian  to 

in  force  his  authority,  in  the  presence  and  with  the 
jtance,  if  necessary,  of  the  court.  This  was,  I  think, 
ently  the  view  of  Lord  Mansfield  on  this  subject,  for  in 
case  referred  to  he  coasidered  the  right  of  the  father  to 
custody  of  the  girl,  and  refused  to  award  it  to  him  only 
he  ground  of  the  improper  conduct  of  the  parent.  But 
lould  not  be  overlooked  that  in  taking  the  course  here 
cated,  it  can  scarcely  be  said  that  the  court  puts  its 
lority  into  active  operation,  for  in  truth  it  simply 
ains  passive,  while  the  legal  right  of  custody  is  effect- 
jd.  And  yet  it  is  clear  that  this  inaction,  to  some  extent, 
ptional,  for  it  has  been  quite  habitual  for  the  court,  in 
exercise  of  its  discretion,  to  protect  the  party  brought 

its  presence,  in  returning  to  his  place  of  abode.     This 
er  was  exerted  in  the  Ciise  al)ove  cited  from  Bum^ow. 

rule  of  practice,  as  above  defined,  will  be  found  lo  be 
ained  or  illustrated  in  the  foUovnng  cases:  Jiex  v.  Clark- 

1  Sir.  444;  J5c  parte  Hopkins,  3  P.  Wnis,  151;  Mat- 
yf  McDowlea,  8  /oA/w.  R,  328 ;  Matter  of  WaUiron,  13 
ns.  B.  418. 
t  will  be  perceived  that  the  course  of  practice  thus  iftdi* 
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cated,  does  not  require  the  same  stretch  of  power  which  has 
been  exercised  in  the  present  case.     By  the  decree  now  ap- 
pealed from,  the  situation  of  these  infants  has  been  perma- 
nently fixed.     Such  a  result  cannot  be  justified  as  the  legal 
conclusion  of  a  procedure  by  habeas  carpus.    This  is  not  the 
formula,  by  the  use  of  which  the  right  to  the  guardianship 
of  infants  is  to  be  conclusively  adjudicated,     In  the  case  of 
The  People  v.  Mercein,  8  Paige  55,  it  was  explicitly  declared 
by  Chancellor  Walworth,  that  neither  by  the  common  law 
nor  by  the  statutes  of  New  York,  was  the  writ  of  habeoi 
corpus  ad  subjiciendum,  a  proper  mode  whereby  to  try  a 
claim  to  the  guardianship  of  an  infant,  and  that  the  Court  of 
Chancery,  upon  such  a  writ,  would  exercise  its  discretion 
upon  the  same  principles  which  control  the  action  of  other 
courts  and  officers  who  have  a  capacity  to  allow  the  writ  io 
similar  cases.     And  that  this,  in  truth,  was  the  rule  of  tlie 
common  law  will  be  clearly  manifest  to  any  one  who  will 
turn  over  the  train  of  cases  at  law  and  in  chancery,  with  his 
eye  on   this  point.     The  course  of  practice,  I  think,  was 
obviously  this  :  If  the  simple  purpose  was  to  free  from  illegal 
restraint,  the  proceeding  was  either  in  the  law  courts,  or  in 
chancery,  by  the  instrumentality  of  the  habeas  corpus;  aoA 
in  such  proceeding,  a  court  of  equity  had  no  power  to  make 
any  order  which  was   not  within   the  competency  of  a  \^^ 
judge.     But,  on  the  other  hand,  when  the  object  was  to  fi^ 
the  status  of  a  minor  with  regard  to  permanent  custody  ^^ 
guardianship,  and  to  settle,  for  any  course  of  time,  the  rigU^ 
of  contending  parties  to  such  custody,  then  the  applicati^^^ 
was  to  the  Chancellor,  by  virtue  of  his  general  superintendeu  ^ 
over  the  concerns  of  infants.     The  proceeding  then  was  *^ 
petition  to  him,  qa  parois  patrios.     This  distinction  betwe^^ 
the  Chancellors  jurisdiction  over  infants  by  hc^eas  corpt^ 
and  as  wards  of  the  court,  is  clearly  marked  in  the  practi 
and  hjis  been  often  noted  by  the  court.     Lord  Eldon, 
Lyo)is  V.  BUnkin,  Jae.  245,  plainly  discriminates  these  t 
branches  of  jurisdiction ;  and,  after  directing  a  reference 
a  mastei*  to  inquire  as  to  the  mode  in  which  the  infants 
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been  maintained,  says :  "  The  reason  why  I  propose  to  do 
this  is,  that  I  desire  to  put  apon  the  record  some  of  those 
circumstances  that  induce  me  to  act  in  a  manner  different 
from  what  I  should  upon  an  habeas  aorpua,''  And  with  still 
greater  explicitness  the  same  distinguished  authority,  in  a 
case  reported  in  a  note  to  the  volume  just  cited,  says :  "  He 
apprehended  that  the  jurisdiction  which  he  had  upon  an 
habeas  corpus  was  exactly  the  same  as  if  it  was  before  a  judge; 
and  he  apprehended  a  judge  attended  to  nothing  but  cruelty 
or  personal  ill-usage  to  the  child  as  a  ground  for  taking  it 
from  its  father."  But,  on  the  other  band,  when  the  applica- 
tion was  made  to  that  beneficent  prerogative  which  exists  in 
chancery,  to  see  to  the  protection  and  provide  for  the  proper 
care  of  those  who,  from  their  tender  years,  were  ofttimes 
helpless  and  undefended  against  cruelty  and  oppression,  then 
it  was  that  the  power  of  the  court  took  a  >yider  reach,  and  in 
such  a  procedure  the  care  and  custody  of  infanta  could  be  pro- 
vided for  with  some  degree  of  permanence.  And  it  was  by  this 
method,  also,  that  the  rights  of  the  parents  and  relatives  of  the 
minors,  with  regard  to  their  intercourse  with  them,  or  control 
over  them,  were  regulated  and  secured.  And  it  seems  to  me 
that  the  case  now  before  this  court  on  this  appeal,  must  be 
classed  under  this  branch  of  equity  jurisdiction.  Considering 
the  proceeding  in  chancery  as  one  at  common  law,  in  strict 
pursuance  of  the  writ  of  habeas  corpus,  the  decree  which  has 
lieen  made  could  not  be  supported,  for  in  such  a  course  of 
law  all  that  could  be  done  was  to  free  the  infants  from  re- 
straint. The  capacity  to  establish  a  permanent  control  over 
the  infants  is  clearly  vested  in  the  Chancellor,  by  virtue  of 
bis  high  office,  but  such  power  could  not  properly  be  called 
into  action  by  a  writ  designed  to  prevent  the  continuance  of 
unlawful  imprisonment.  But  it  was  not  to  this  limited 
authority  of  the  Chancellor,  that  the  parties  in  this  case  have 
addressed  themselves.  The  petition  itself  has  this  wider  scopit, 
and  evidently  invokes  the  exercise  of  that  power  ot  the  court 
which  is  quasi-paternal.  It  does  not  even  suggest  the  exis- 
tcDoe  of  any  unkwful  restraint  of  these  infants.     Its  olaim 

2s* 
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is  to  the  charge  and  custody  of  the  children,  on  the  ground 
that  the  wife  had  separated  herself  from  her  husband,  and 
that  he,  upon  general  principles,  is  their  legal  guardian.  The 
return  and  answer,  by  their  respective  allegations,  present 
the  question  most  distinctly,  which  parent,  under  all  the  cir- 
cumstances, is  entitled  by  the  judgment  of  the  court,  to  the 
permanent  custody  of  the  children.  This  is  the  specific  issue 
which  the  parties  themselves  have  made,  and  to  which  the 
unwieldy  mass  of  testimony,  which  has  been  taken,  relates; 
and  this  is  the  issue  which,  in  substance,  has  been  decided  by 
the  Court  of  Chancery.  Under  these  circumstances,  this 
decision  was  fully  warranted.  It  was  intimated  on  the  argu- 
ment that  this  question  of  guardianship  could  not,  with  strict 
propriety,  be  presented  for  adjudication  by  means  of  a  peti- 
tion, unless  in  cases  in  which  a  suit,  touching  the  property  of 
the  infants,  was  pending.  But  this  objection  is  not  well 
founded.  Orders  relative  to  the  guardianship  of  infants, 
without  a  cause  depending,  have  been  made  frequently.  I^ 
was  a  point  expressly  so  decided  in  ViUareal  v.  MellisK  2. 
Swanst,  533.  The  following  are  also  precedents  in  favor  o^ 
the  same  practice.  Reynolds  v.  Ijady  Tenham,  9  Mod.  4(7 
Ex  parte  Salter,  2  Dick.  769;  S.  C,  3  Bro.  Ch.  Cos.  501 
0^ Keeffe  v.  Cfawey,  1  Sch,  ^  Lef,  106. 

Nor  does  it  seem  to  me  that  there  is  any  weight  in  th 
suggestion  that,  looking  on  these  proceedings  as  appertai 
ing  to  the  general  jurisdiction  of  chancery,  the  habea^ 
corpus  was  not  the  proper  process  to  bring  the  parties  intc^ 
court.  It  is  certainly  suflBcient  to  say  that  the  parties  in  - 
terested  have  actually  appeared  and  been  heard  upon  the^ 
merits,  and  that  consequently,  upon  obvious  principles,  nc^ 
exception  on  this  ground  can  be  t^iken.  The  decision  whicbJ 
hits  been  rendered  must  be  conclusive  on  these  litigants, 
there  can  be  no  doubt  that  all  courts  and  magistrates,  excep 
an  appellate  tribunal,  would  be  bound  to  regard  as  res  a 
judicata  the  right  of  the  mother,  by  force  of  this  decree, 
the  custody  of  these  infants.  The  circumstance  that 
habeas  corpus  has  been  used  cannot  alter  the  legal  nature  <^/ 
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e  transaction,  for  even  if  we  regard  the  use  of  this  writ  as 
regular,  such  anomaly  can  have  no  effect,  because  the  use 

inappropriate  process  cannot  affect  the  jurisdiction  of  the 
lancellor.  The  case  put  before  him  by  the  parties  was 
nspicuously  within  his  cognizance,  and  the  respondent, 
lo  has  a  decree  in  her  favor,  cannot  set  up,  to  defeat  this 
peal,  that  such  decree,  although  warranted  by  the  plead- 
gs  and  proofs,  is  broader  than  is  technically  proper  under 
e  process  which  has  been  used. 

Nor  is  it  unimportant  to  remark,  that  the  use  of  the  habeas 
rpiis  in  this  proceeding  was,  to  some  extent  at  least,  ob- 
Dusly  regular.  This  writ  is  made  the  proper  process  with 
Bpecl  to  such  of  the  children  as  were  under  the  age  of 
ven  years,  by  force  of  the  statute  relating  to  the  custody 
infants.  Nix.  Dig.  391.  So  far,  therefore,  as  the  decree 
>plie3  to  those  of  the  children  who  were  under  the  age  thus 
«ignated,  there  can  be  no  doubt  of  its  technical  propriety, 
'en  if  we  should  take  the  case  as  a  proceeding  limited  and 
•ntrolled  by  the  most  rigorous  practice  on  an  habeas  corpics. 
ut  I  do  not  place  my  judgment  on  this  narrow  and  partial 
•ound,  for  I  think  the  entire  decree,  as  a  mode  of  proceed- 
g,  under  the  pleadings  and  proofs  in  this  case,  is  to  be 
Uy  vindicated.  A  litigation  was  presented,  appealing  to 
e  general  power  of  the  court,  and  the  Chancellor,  as  it 
ems,  hits  properly  exercised  that  power. 
Having  arrived  at  the  above  conclusion,  and  as  the  decree  in 
e  present  case  gives  the  mother,  who  is  the  respondent  on 
is  record,  the  permanent  custody  of  these  children,  and 

that  question  was,  in  the  pleadings  and  evidence,  prop- 
ly  before  the  Court  of  Chancery,  it  follows,  as  an  inevitable 
rollary,  that  an  appeal  will  lie  to  such  decree.  That  a 
cree,  possessed  of  such  characteristics,  is  the  subject  of 
pellate  revision,  so  far  as  is  known,  has  never  been  denied. 
le  precedents  of  appeals  in  such  instances  are  abundant, 
le  motion  to  dismiss  this  appeal,  therefore,  should  be 
nied. 

Before  leaving  the  subject,  it  is  proper  that  I  should  say, 
at  I  do  not  wish  to  be  understood  as  conceding  the  position 
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that,  in  a  pure  habeas  corpus  case,  it  follows  unavoidably  that 
an  appeal  or  writ  of  error  will  not  lie.  This  is  a  vexed 
question  about  which  courts  of  the  utmost  learning  have 
differed.  I  desire,  however,  to  remark,  that  there  are  many 
considerations  which  incline  me  to  the  view  that,  in  some 
cases  at  least  to  which  the  h/xbeas  corpus  is  applicable,  an 
appeal  or  writ  of  error  to  decisions  rendered  thereon, 
would  lie  to  this  court.  A  reference  to  the  minutes  of  this 
court  in  the  Term  of  May,  1792,  will  show  that  a  writ  of 
error  in  a  proceeding  by  habeas  corpus  was  returned  here, 
although  it  does  not  appear  what  disposition  was  subsequently 
made  of  the  matter.  But  in  a  similar  proceeding,  at  a 
later  date,  this  court  did  entertain  jurisdiction,  and  adjudi- 
cated the  question  involved.  The  State  v.  Postj  1  Zab,  699. 
See  also  The  State  v.  Farlee,  Coxe  82.* 

The  whole  court  concurred. 
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Harrison,  appellant,  and  The  New  Jersey  Railroad  aT^^ 
Transportation  Company,  respondents. 

1.  When  the  contention  is  that  a  mortgage  has  been  taken  by  the  con»^^^ 
ot  the  owner,  who  ii»  deceased,  1  oni  the  county  office  where  it  had  been  1 
to  be  recorded,  and  i^laced  Iv  the  same  consent  in  the  custody  of  the  mo 
JIM  cor.  the  evidence,  on  grounds  of  public  policy,  must  be  of  the  mo»t  sai 
laclorv  nature. 


*  After  Heading  the  opinion  denying  the  motion  to  di^nij^,  argu^ 
nit'ut  wjis  ininuMliutely  had  u|»on  the  appeal.  The  opinion  of  tli^ 
<*«>iirt  u[»on  the  ap|>eal  has  l»e<»n  unfortunately  lost :  a  diligent  searr 
l\\\^\  inquiry  has  faiU^l  to  discover  it,  and  the  rei.K>rter  greatly  regret-^ 
that  its  publication  will  have  to  he  postpone<l.  at  least  till  the  a} 
|H'arani-e  of  another  volume.  By  the  decree  of  the  Court  of  Appeals^ 
in  accortlance  with  that  opinion,  the  two  youngest  children  were  let^ 
with  their  mother,  and  the  eldest  was  alloweil  her  election :  the  otlie^ 
three  to  l)e  delivered  into  the  custody  of  their  father.  The  opinio^ 
Chiincellor  is  reported  in  3  t\  E,  Grecn^  195. 
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2.  Sach  a  case  will  not  be  sustained  on  the  mere  oath  of  the  mortgagor, 
Qoless  bis  character  is  entirely  nnimpeached,  and  bis  testimony  is  othei'wise 
free  from  suspicion. 

3.  The  simple  fact  that  a  mortgage  is  in  the  possession  of  the  mortgagor, 
does  not  per  se,  raise  a  presumption  that  the  debt  secured  by  it  has  been 
paid. 

4.  A  person  who  has  no  other  evidence  that  the  mortgagor  has  the  legal 
control  of  the  mortgage,  than  the  word  of  the  mortgagor,  and  the  fact  that 
the  mortgage  is  produced  with  the  seals  torn  off,  runs  the  risk  if  he  takes 
title  to  the  mortgaged  premises,  of  the  legality  of  such  cancellation. 


By  an  agreement  in  writing,  dated  5th  March,  1850, 
Thomas  P.  Johnson,  one  of  the  defendants,  agreed  to  sell  to 
Joseph  Harrison  seven  eighths  of  cerUiin  lots  of  lands  in 
Newark,  for  $2848,  the  deed  to  be  delivered  on  or  before  the 
first  of  May,  in  the  same  year ;  the  sum  of  $37.50  to  be  paid 
on  the  delivery  of  the  deed,  and  the  residue  to  be  secured 
by  a  mortgage  upon  those  lots,  and  also  upon  certain  other 
land,  which,  by  an  agreement  of  the  same  date,  said  Har- 
rison agreed  to  sell  to  said  Johnson.  By  the  agreement  first 
mentioned,  Harrison  also  agreed  that  he  would  endeavor  to 
get  the  title  to  the  remaining  one-eighth  of  said  lots,  as  soon 
as  he  could  lawfully  do  so. 

The  deed  was  not  delivered  within  the  time  so  agreed  on. 
But  afterwards,  by  a  deed  dated  21st  November,  1853,  said 
Joseph  Harrison,  together  with  James  and  George  Harrison, 
conveyed  to  Johnson  seven  eighths  of  said  lots,  and  John- 
son thereupon  executed  to  Joseph  Harrison  a  bond  of  the 
same  date,  for  $4500,  and  in  order  to  secure  it,  executed  a 
mortgage  to  said  Joseph  upon  a  part  of  the  property  so  con- 
veyed. This  mortgage  is  of  the  same  date  as  the  deed,  and 
was,  on  the  6th  December,  1853,  acknowledged,  and  left  in 
the  clerk's  ofiice  to  be  recorded.  On  the  same  day,  another 
agreement  in  writing  was  made  between  said  Joseph  Harrison 
and  said  Johnson,  whereby,  after  referring  to  the  agreement 
first  above  mentioneii,  and  after  reciting  that  said  Harrison 
had  not  yet  perfected  the  title  to  said  one  eighth  of  the  prop- 
erty^ either  in  himself  or  Johnson,  and  that  said  deed  had 
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been  executed  for  seven  eighths  thereof  to  Johnson,  and  that 
he  had  paid  and  secured  to  be  paid  the  consideration  money 
for  the  whole  of  the  property,  and  that  Joseph  Harrison  de- 
sired Johnson  to  pay  the  whole  of  said  purchase  money  to 
him,  for  his  own  use,  and  that  of  said  James  and  George, 
it  was  agreed  by  said  Joseph  that  he  would  save  harmlesa 
and  indemnify  Johnson  from  all  loss  and  damage,  cost,  and 
expenses,  that  he  might  be  put  to  by  reason  of  said  Joseph 
not  procuring  a  good  title  to  Johnson,  for  said  one  eighth, 
and  from  any  damage,  injury,  expense,  or  loss,  which 
Johnson  might  be  put  to,  by  reason  of  any  improvements  he 
might  put  thereon  ;  and  that  he  (Joseph)  would,  at  his  own 
cost  and  expense,  within  two  years  from  that  date,  procure 
for  said  Johnson  a  good  title  to  the  whole  of  the  lots  men- 
tioned in  said  deed.  At  the  foot  of  this  last  agreement  is 
another  agreement,  signed  by  Johnson,  to  the  effect,  that  if 
Harrison  did  not  make  a  good  title  within  two  years,  he 
should  refund  to  Johnson  $356,  with  interest  from  Ist  of 
February,  1850,  as  liquidated  damages. 

Johnson  took  possession  of  said  lots,  and  made  extensive 
improvements  on  them,  at  an  expense  of  about  $10,000. 
He  iifterwards  mortgaged  them  to  Mrs. Woodruff,  for '^10,OC>C), 
and  her  inortgage  was  duly  recorded.  After  this  he  agreed 
to  sell  the  property  to  Joseph  F.  Rusling,  for  $17,000.  Be- 
fore Ruslint^  obtained  his  deed  for  the  property,  he  agreed 
to  sell  it  to  the  Now  Jersey  Railroad  and  Transportation 
Company,  and  A.  S.  Hubhell,  esq.,  tissisted  in  examining  the 
title  papers,  as  counsel  for  Mr.  Rusling  and  the  company. 
Mr.  Hubhell  searched  the  record  of  mortgages  in  the  county 
clerk's  oflBce,  in  order  to  Jiscertain  what  encumbrances  there 
were  upon  the  property.  He  there  found  the  record  of  the 
mortgage  above  mentioned,  given  by  Johnson  to  Harrison. 
After  this,  and  early  in  March,  1857,  (Mr.  Hubbeil  says  it 
was  from  the  5th  to  the  7th,  and  his  impression  is  that  itw;vs 
on  the  6th,)  the  parties  met  at  the  house  of  Mr.  Johnson,  who 
was  at  that  time  an  invalid  and  unable  to  go  out,  and  could 
speak  but  little,  and  only  in  a  whisper.     There  were  then 
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present,  Mr.  Johnson,  and  Mr.  Grover,  his  counsel ;  Mr. 
Rusling,  and  Mr.  Hubbell.     The  morcgage  which  Johnson 
had  given  to  Harrison,  and  which,  in  his  search,  Mr.  Hubbell 
bad  found  upon  record,  was  then  spoken  of.     Johnson  then 
produced  it  with  the  seals  torn  off,  and  handed  it  to  Rusling, 
suid  both  Johnson  and  Grover  stated  that  it  had  been  paid 
and  satisfied.     Mr.  Hubbell  also  examined  it,  and  was  also 
told  by  Johnson  and  Grover  that  it  was  all  right,  and  he 
might  take  it  to  the  clerk  s  office  and  have  it  canceled  and 
discharged  of  record.     Mr.  Hubbell  thereupon  advised  Mr. 
fiusling  that  he  might  safely  take  the  deed,  and  pay  for  the 
property  according  to  the  agreement  of  purchase.     Rusling 
accordingly  accepted  the  deed  from  Johnson,  and  paid  him 
$4400  of  the  purchase  money,  and  executed  to  him  a  mort- 
gage for  $2600,  payable  when  the  title  to  the  one  eighth 
should  be  perfected.     Rusling  bought,  subject  to  the  mort- 
gage for  $10,000,  given  to  Mrs.  Woodruff.     The  deed  so 
given  by  Johnson  to  Rusling,  contains  a  covenant  of  war- 
ranty of  title,  and  other  covenants.     Mr.  Rusling  and  Mr. 
Hubbell  then  went,  on  the  same  day,  to  the  clerk's  office, 
and  produced  to  him  the  mortgage,  with  the  seals  torn  off, 
and  at  their  request  ihe  clerk  canceled  it  of  record.     At  the 
same  time  Mr.  Rusling  left  the  deed  with  the  clerk  to  be  re- 
corded. Mr.  Rusling  conveyed  the  property  to  the  company, 
for  $17,000,  by  deed  dated  6th  March,  1857,  which  was  re- 
corded the  next  day.     This  deed  is  a  deed  of  quit  claim, 
without  covenant  of  warranty  of  title.      The  company  at 
once  took  possession  of  the  property,  and  have  held  it  ever 
since,  and  have  made  valuable  improvements  upon  it.      Mr. 
Rusling,  and  also  Mr.  Hubbell,  Loth  testify  that  they  had  no 
suspicion  at  the  time  but  that  the  mortgage  from  Johnson 
to  Harrison  had  been  fully  paid  and  satisfied. 

On  25th  April,  1858,  Johnson  executed  an  assignment  of 
the  $2500  mortgage,  so  given  to  him  by  Rusling,  to  the  com- 
plainant, and  caused  the  assignment  to  be  recorded;  but  the 
iomplainant,  in  his  bill,  charges  that  this  was  done  without 
Li»  knowledge  or  consent,  and  says  that  he  is  willing  to  can- 
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eel  that  mortgage  of  record  upon  receiving  payment  of  the 
$4500  mortgage,  given  by  Johnson  to  Joseph  Harrison. 

The  bill  in  this  cause  was  filed  3d  September,  1861,  by 
James  Harrison,  as  executor  of  said  Joseph  Harrison,  who 
died  in  February,  1855 ;  and  said  James  having  died  after  this 
suit  was  commenced,  it  was  revived  in  the  name  of  Mary 
Harrison,  as  administratrix.  The  bill  seeks  to  have  the  mort- 
gage given  by  Johnson  to  Harrison,  and  which  was  canceled 
as  above  stated,  foreclosed,  and  the  mortgaged  premises, 
which  are  now  owned  by  the  railroad  company,  sold  to 
satisfy  the  debt,  deducting,  however,  the  said  sum  of  $356, 
with  interest.  It  charges  that  the  bond  which  the  mortgage 
was  given  to  secure,  has  never  been  paid,  and  that  the  whole 
amount  of  principal  and  interest  is  due;  that  the  mortgage, 
which  had  been  left  in  the  clerk's  oflBce  to  be  recorded,  re- 
mained there  until  2d  April,  1856,  when  the  clerk,  without 
authority  or  right,  delivered  it  to  Johnson,  who  kept  it  in 
his  possession  until  6th  March  following,  when  he  gave  it 
up  to  Mr.  Hubbell  to  be  canceled  of  record;  that  such 
cancellation  of  record  was  illegal  and  of  no  eflect  as  agaJDSt 
the  complainant,  and  that  Rusling  and  the  company  have  uo 
right  to  claim  any  exemption  from  the  force  and  effect  of 
the  mortgage.  The  complainant  tenders  himself  ready  and 
willing  to  execute  to  the  railroad  company  a  good  title  to 
the  said  one  eighth  of  the  property,  which  he  says  he  is  now 
able  to  do. 

The  company,  by  their  answer,  admit  the  execution  of  the 
mortgage  so  executed  by  Johnson  to  Harrison.  They  say 
that  they  purchased  the  property  in  good  faith,  and  for  a  lull 
consideration,  which  they  have  paid  ;  that  they  believed  at 
the  time  that  the  mortgage  had  been  fully  paid  and  satisfied; 
that  they  caused  the  record  of  mortgages  to  be  examined, 
and  there  found  this  mortgage  uncanceled  of  record,  but 
that  at  the  time  of  the  delivery  of  the  deed  by  Johnson  to 
Rusling  (of  whom  by  previous  arrangement  they  had  agreed 
to  buy  the  property  when  he  got  it  of  Johnson,)  he,  Johnson, 
produced  the  mortgage  with  the  seals  torn  off,  stating  at  the 


JUNE  TERM,  1868.  493 

Harrudn  v.  New  Jersey  Railroad  and  Transportation  Co. 

ame  time  that  it  was  paid  and  satisfied,  and  that  be  then 
ave  it  up  to  be  canceled  of  record ;  thdt  Busling  believed 
ohnson,  and  accepted  the  deed  from  him,  and  paid  the 
ODsideration  as  agreed  on,  in  the  full  belief  that  the  mort- 
age was  satisfied,  and  that  Mr.  Hubbell  (whom  the  company 
dy  was  acting  for  them  as  well  as  for  Mr.  Rusling)  acted 
nder  the  same  belief;  that  in  making  their  purchase,  the 
ompany  used  all  reasonable  care  and  diligence  to  ascertain 
he  condition  of  the  property  as  to  the  title  and  encumbrances, 
nd  that  having  done  so,  and  paid  full  value  for  it,  the 
Dortgage  ought  not  now  be  declared  to  be  a  lien  upon  the 
>roperty.  The  opinion  in  the  Court  of  Chancery  is  reported 
u  3  C.  £.  Green,  421. 

Mr.  I,  W.  Scudder  and  Mr.  GUchrUt,  for  appellant. 
Mr.  J.  P.  Jackson  and  Mr.  Bradley,  for  respondents. 
The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  defence  in  this  case  cannot  rest  on  the  ground  that  the 
mortgage  in  dispute  was  marked  satisfied  upon  the  county 
register,  and  that  the  defendants  took  their  title  in  reliance 
upon  that  fact.  The  evidence  is  clear  to  the  point,  that  at 
the  time  the  defendants  accepted  their  conveyance  this 
mortgage  stood  uncanceled  of  record,  and  that,  being  in  the 
[)ossession  of  the  grantor,  Mr.  Johnson,  it  was  surrendered 
by  him,  as  a  part  of  the  ceremony  of  the  transfer  of  title,  to 
the  defendants,  who  subsequently,  by  their  agent,  presented 
it,  with  the  seals  torn  oft,  to  the  clerk  of  the  county,  who 
thereupon  made  the  usual  entry  of  satisfaction  in  the  regis- 
ter. It  is  obvious,  therefore,  that  the  defendants  did  not, 
and  could  not>  rely,  with  regard  to  encumbrances  on  the 
property  purchased  by  them,  on  the  information  contained 
in  the  records  of  the  county.  Their  information  from  that 
source  was  that  the  mortgage  was  a  subsisting  encumbrance; 
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and  in  coming  to  the  opposite  conclusion,  they  reposed  ooofi- 
dence,  exclusively,*^ in  the  acts  and  representations  of  the 
vendor  of  the  property  at  the  time  of  its  transmission  to  them. 

In  this  aspect  of  the  case,  it  becomes  then  a  matter  of 
prime  importance  to  settle  the  question  of  fact  as  to  the 
manner  in  which  the  mortgage  in  controversy  came  to  the 
possession  of  Mr.  Jbhnsod,  the  vendor  of  the  defendants.  It 
is  insisted,  on  the  part  of  the  defence,  that  he  acquired  the 
custody  of  it  by  the  rashness  or  the  folly  of  Mr.  James  Har- 
rison, the  executor  of  the  mortgagee,  and  that  by  thus  having 
it  in  his  hands  he  was  enabled  to  commit  the  fraud  of  pre- 
tending it  had  been  satisfied,  and  delivering  it,  in  its  can- 
celed form,  at  the  time  of  the  reception  of  the  title  by  the 
defendants.     Let  us  admit,  for  the  present,  that  the  effect  of 
the  custody  of  this  ihstrUment  by  the  tnortgagor,  was  all 
that  was  claimed  for  it:  the  inquiry  arises,  did  this  papet 
come  into  the  possession  of  Mr.  Johnson  With  the  knowledge 
or  by  the  consent  of  the  executor  of  the  mortgagee  ?    It  ap* 
pears,  incontestably  ifa  the  case,  that  this  instrument  w^ 
lodged  by  the  mortgagee  with  the  clerk  of  the  county,  ai^^ 
that  it  was  withdrawn  from  that  custody  by  the  mortgage  ^ 
the  burthen,  therefore,  of  showirlg  that  such  withdrawal  w-^ 
authorized,  is  on  the  defendants. 

The  only  witness  who  testifies  in  favor  of  the  authority 
take  this  paper  from  the  office,  is  Mr.  Johnson  himself, 
is  shown  that  it  was  deposited  with  the  clerk  of  the  count-^ 
on  the  6th  December,  1653,  and  was  taken  aWay  by  H^^ 
Johnson  on  the  2d  April,  1866.    The  mortgagee  at  this  latt    - 
date  was  dead.    Mr.  Johnson's  account  of  that  aflfair  was  this- 
that  Mr.  James  Harrison,  who  was  the  executor  of  the  mof^ 
gagee,  requested  him  to  call  and  get  the  mortgage  from  t^ 
clerk's  office.     The  case  shows,  that  at  the  time  when  M^ 
Johnson  took  his  title  to  these  mortgaged  premises, only  sev^^ 
eighths  of  said  premises  were  conveyed  to  him,  there  being su--^ 
frequently  a  written  agreement  that  his  vendor  would  endear*^ 
to  procure  for  him  the  remaining  one  eighth  part;  and 
Johnson's  statement,  as  a  witness  in  this  cause  was, 
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rhen  the  executor  of  his  vendor  made  the  above  mentioned 
equeet  that  he  would  take  the  mortgage  from  the  county 
ffice,  he  consented  that  he,  Mr.  Johnson,  might  retain  it  as  a 
ledge,  until  the  title  to  this  one  eighth  should  be  procured. 

This  statement  is  not  sustained  in  any  respect,  either 
irectly  or  indirectly,  by  any  other  evidence  in  the  cause. 
f  Mr.  James  Harrison  ever  consented  to  this  alleged  ar- 
angement,  he  did  an  act  which  was  not  only  indiscreet,  but 
^hich  was  a  clear  violation  of  his  duty  as  executor.  What 
deqaate  inducement  is  shown,  leading  him  to  deposit  this 
aortgage,  which  secured  $4500,  with  large  arrears  of  interest, 
n  the  hands  of  the  maa  who  had  made  it?  The  pretext  is, 
hat  it  was  to  stand  as  security  that  he  would  obtain  for  the 
Dortgagor  a  conveyance  of  the  lacking  eighth  part  of  the 
>remi8e8.  But  at  the  time  it  is  asserted  he  made  this  hypo- 
.hecation,  he  had  not  even  proved  the  will  and  thus  qualified 
limself  to  dispose  of  apy  part  of  the  assets  of  the  estate.  It 
s  true  that  his  testator  had  undertaken  to  complete  the  title 
n  question,  but  there  is  no  pretence  that  he  had  not  honestly 
nade  every  eflfort  to  do  so  ;  and  by  the  express  terms  of  his 
tgreement,  on  his  failure  to  efiect  such  end,  the  damages 
^ere  liquidated  at  the  small  sum  of  $356,  with  interest.  The 
agreement  in  question  was  entered  into  on  the  6th  day  of 
December,  1853.  The  testator  was  not  required  to  give  any 
ecurity  for  the  fulfillment  of  his  part  of  this  contract.  He 
ived  until  January,  1855;  and  in  the  month  of  April,  1856, 
t  is  DOW  claimed  that  this  mortgage,  which  had  been  given 
0  secure  two  thirds  of  the  consideration  monev  on  the  sale 
f  the  premises,  was  remitted  by  the  executor  of  the  vendor 
tito  the  hands  of  the  mortgagor.  The  will  was  not  admitted 
0  probate  until  the  year  1861. 

I  have  considered  this  account  of  the  witness  with  care 
,nd  deliberation,  and  the  more  I  have  weighed  the  matter 
he  more  difficult  has  it  become  to  me  to  believe  in  the  truth 
if  his  narration.  When  did  it  ever  before  occur  that  a 
nortgage  was  placed  in  the  hands  of  the  mortgagor  as 
collateral  security  ?    The  executor  was  under  no  legal  obli- 
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gation,  except  to  pay,  if  required,  the  forfeit  of  $356,  with   • 
interest.     Is  it  credible  that  he  wonid  commit  to  the  witness 
this  instrument  securing  this  considerable  amount,  and  thns 
run  the  risk  of  having  it  canceled  upon  the  record?   We 
are  required  also  to  believe  that  this  unwise  surrender  was 
made  withont  a  word  put  on  paper  showing  the  rights  of  the 
respective  parties,     I  have  not  forgotten  that  the  witness 
sets  up  that  Mr.  James  Harrison,  the  executor,  was  under  a 
personal  promise  to  him  to  have  the  title  in  question  per- 
fected ;  but  this  pretence  does  not  at  all  relieve  the  singo- 
larity  of  the  alleged  arrangement;  it  merely  imputes  to  the 
executor  a  personal  motive  for  bis  dereliction  in  official  doty. 
I  consider  this,  particular  transaction  so  improbable  as  to 
call  for  very  plain  proof.     But  more  than  this :  I  wish  to  be 
understood  as  maintaining  that  in   every  transaction  of  & 
similar  character,  the  evidence  adduced  must  be  perfect\y 
clear  and  entirely  authentic.     If  we  look  at  the  end  to  whict 
tliis  testimony  tends,  the   necessity   of  this   rule  becom^* 
manifest.     The  claim  is  to  establish  by  the  evidence  of   * 
single  witness,  that  a  party  who  is  dead  consented  that  l>^' 
mortgage  should  be  withdrawn  from  the   custody  of  tl^' 
county  clerk  and  placed  in  the  hands  of  the  mortgagor, 
cannot  say,  as  a  matter  of  law,  that  this  cannot  be  done;  \^ 
in  my  opinion,  the  plainest  considerations  of  public  poli    ^ 
require  that  the  evidence,  to  make  such  an  effort  successf'^^ 
f^hould  be  of  the  most  conclusive  character.     The  witn 
who  undertakes  to  prove  what  it  is  almost  against  the  in 
est  of  the  community  to  allow  to  be  proved  under  any  circu 
stances,  should  be  above  suspicion  and  reproach.     But  t 
is  not  so  in  the  present  case,  for  it  is  impossible  to  overl 
the  fact  that  the  witness  in  question  occupies  in  this  can 
})03ition  which  must  detract  much  from  his  weight  before 
court.    He  says  that  he  obtained  the  mortgage  by  an  arran 
ment  with  the  executor.     He  admits  that  he  canceled  it^ 
fraud  of  that  arrangement.   He  does  not  deny  that  the  enO  ^ 
moneys  secured  by  it  are  unpaid,  and  that  he  destroy e^3 
without  any  authority.     He  interposes  no  excuse  for     M 
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conduct.  Such  a  piece  of  gross  dishonesty  seriously  impairs 
the  moral  standing  of  the  witness,  and  loudly  admonishes 
the  court  that  his  testimony  is  not  entitled  to  that  degree  of 
estimation  which  of  right  belongs  to  the  depositions  of  men 
of  integrity. 

Nor  does  the  imperfection  of  the  defence,  on  this  part  of 
the  case,  end  at  this  point.  The  bill  alleges  that  this  mort- 
gage was  surreptitiously  obtained  from  the  public  office,  and 
this  important  fact  is  not  denied  in  the  answer,  but  in  avoid- 
ance of  it,  the  defendants  put  their  defence  on  the  distinct 
ground,  deriving  their  ipformation  from  the  witness  in  ques- 
tion, that  the  mortgage  had  been  paid  off,  and  that  on  this 
account  it  had  been  lawfully  withdrawn  from  the  bands  of 
the  public  custodian.  This  important  averment  in  the  answer 
is  in  the  words  following,  vi^s.  '*  But  these  defendants  are 
informed  by  the  said  Thomas  P.  Johnson,  and  believe  and 
charge  the  truth  to  be,  that  the  said  mortgage  was  satisfied 
by  the  said  Thomas  P.  Johnson,  to  the  said  Joseph  Harrison 
(the  mortgagee)  in  his  lifetime,  and  that  he  was  lawfully  en- 
titled to  the  possession  of  the  said  mortgage,  and  had  full  right 
to  cancel  the  same."  When  this  answer  was  filed,  it  is  to 
be  remembered  that  James  Harrison,  the  executor  of  the 
mortgagee,  was  living,  and  it,  therefore,  appears  that  at  that 
time  the  witness,  Mr.  Johnson,  did  not  pretend  that  he  had 
the  authority  of  such  executor  to  take  this  paper  from  the 
office;  on  the  contrary,  his  statement  to  the  defendants  then 
was,  that  he  had  paid  to  the  mortgagee  the  money  due  upon 
it,  and  thus  had  a  right  to  control  the  instrument;  but  sub- 
sequently, when  he  was  examined  as  a  witness,  the  execut«jr 
had  died«  and  in  repugnancy  to  his  previous  statement,  he 
admitted  that  the  mortgage  money  remained  unpaid,  and 
then  set  up,  what  it  does  not  appear  he  ever  before  hiid. 
pretended,  that  the  recently  deceased  exec  itor  had  made  the 
arrangements  with  him  heretofore  specified.  In  order  to 
persuade  the  court  of  the  truth  of  the  present  testimony  of 
this  witness,  the  defendants,  therefore,  must  insist  that  his 
accoaot  to  them  was  wholly  and  wilfully  false ;  they  must 

2t* 
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pat  themselves  upon  the  ground  that,  althocigh  he  deceived 
them,  he  is  not  now  attempting  to  deceive  the  coort.  Under 
8Qch  circnmstances,  I  do  not  peroetve  how  a  decision  in  this 
case  can  be  rested,  with  the  necessary  confidence,  on  the  mere 
word  of  this  witness.     It  is  also  in  proof,  that  long  after  the 
pretended  authorization  of  the  witness,  the  executor,  Mr. 
Harrison,  acted  in  a  manner  which  clearly  showed  that  he 
was  in  entire  ignorance  of  the  fact  that  this  mortgage  was 
out  of  his  own  hands,  and  that,  although  the  counsel  of  the 
executor  had  repeated  conversations  with  Mr.  Johnson  aboatr 
this  encumbrance,  the  latter  set  up  no  such  pretext  as  h^ 
afterwards  resorted  to,  but,  in  the  expression  of  the  witness 
evaded  the  subject.     Taking  this  view  of  the  testimony,    - 
have  concluded  that  the  defendants  have,  in  this  particda 
failed  in  their  proof,  and  that  it  must  he  t^ken  as  a  sett) 
fact  in  the  cause,  that  the  mortgage  in  question  passed  fro 
the  possession  of  the  county  clerk  to  that  of  Mr.  Johnson 
wrong,  and  without  the  assent  or  knowledge  of  the  executo^-^ 
of  the  mortgagee. 

Placing  the  case  on  this  basis,  it  follows  as  an  incontesta^ 
ble  conclusion,  that  the  mortgage  must  be  sustained.  On  th    - 
assumption  that  the  executor,  the  legal  owner  of  the  mo'rt:::: 
gage,  did  not  consent  to  its  being  placed  in  the  power  of  th 
mortgagor,  there  remains  no  pretense  to  impute  laches  o 
neglect  to  him,  and  consequently   there  is  no  principle  o^ 
equity  applicable  to  the  juncture,  which  can  lead  to  the  resul  ^ 
that  he  has  lost  any  of  his  rights.     Acquitting  the  executo  x 
of  indiscretion  in  the  affair,  all  we  have  left  is  the  single  fact 
of  a  fraud  committed  by  the  mortgagor  upon  the  defendants. 
None  of  the  consequences  of  that  iraud  Ciin  be  visited  on  the 
executor,  who  is  an  innocent  party.     The  defendants  trusted 
to  the  acts  and  representations  of  the  mortgagor,  and  in  that 
way  were  deceived,  and  they  must  bear  the  loss,  the  familiar 
rule  of  equity  being,  that  as  between  parties  without  fault, 
when  a  fraud  is  committed,  the  burthen  must  fall  upon  him 
who  was  instrumental,  though  innocently  so,  in  the  realizft- 
tiou  of  such  deceit.  Nor  is  it  necessary  here  to  consider  how 
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the  defendants  would  have  been  affected  if  this  mortgage  had 
been  canceled  on  the  record  when  they  made  their  search  for 
'encumbrances,  because  they  are  not  in  a  situation  to  claim 
in  their  favor  that  artificial  efficacy  which  the  statute  gives 
to  such  cancellation.  This  case  does  not  present  the  question 
as  to  the  effect  which  should  be  adjudged  to  follow  a  statu- 
tory extinguishment  of  the  registry  of  a  mortgage,  when  such 
extinguishment  has  been  obtained  by  covin,  and  against  a 
party  who  has  not  forfeited  any  of  his  rights  by  his 
negligence  or  misconduct.  That  proposition  is  in  no  wise 
involved  in  the  present  issue,  and  no  opinion  is  intended  to 
he  intimated  with  regard  to  it.  The  rights  of  the  present 
parties  were  fixed  before  this  mortgage  was  erased  from  the 
record,  and  sucn  rights  cannot  be  affected  by  the  act  of  the 
defendants  subsequent  to  the  transaction,  and  in  which  the 
other  party  did  not,  either  expressly  or  by  indirection,  par- 
ticipate. The  rule — admitting  such  to  be  the  rule  -that  the 
cancellation  of  record  is  conclusive  in  favor  of  subsequent 
bona  fide  purchases  and  mortgagees,  is  one  of  great  harshness 
and  can  be  vindicated  only  on  considerations  of  public  utility 
and  social  policy.  In  cases  in  which  an  instrument  of  this 
nature  is  canceled  by  fraud  and  without  fault  in  the  owner 
of  it,  the  property  of  an  innocent  party  is  obviously  made  a 
sacrifice  for  the  common  good ;  and  I  think,  therefore,  it  is 
clear  that  the  sphere  of  the  operation  of  the  rule  should  not 
be  extended  to  any  case  not  strictly  within  it.  In  the  case 
now  before  the  court,  the  defendants  did  not  part  with  their 
money  on  the  faith  of  the  r^^presentations  of  this  public 
record,  and  the  consequence  is  they  do  not  bring  themselves 
within  the  principle  which  they  invoked. 

Nor  is  the  view  which  I  take  on  the  other  branch  of  the 
case  more  favorable  to  the  contention  of  the  defendants.  It 
does  not  seem  to  me  that  if  the  mortgngee  did  put  the 
mortgage  in  the  hands  of  the  mortgagor,  as  testified  to  by  the 
latter,  that  such  act  contributed,  in  a  legal  sense,  to  the 
production  of  the  fraud  in  question.  A  person  is  legally 
responsible  for  those  consequences  only  which  legitimately 
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result  from  his  acts;  he  cannot  be  called  to  account  for 
the  indiscreet  conduct  of  others,  based  upon  those  acts.  This 
rule  has  been  conspicuously  exemplified  in  that  extended 
series  of  cases  in  which  the  doctrine  has  been  maintained, 
that  a  party  cannot  claim  to  be  a  bona  fide  purchaser  who 
takes  a  title  to  land  without  inquiry  when  the  possession  is  in 
a  third  party,  who,  in  point  of  fact,  has  title,  but  who  haa 
neglected  to  record  his  deed.     See  2  Lead.  Cos.  in  Equity  1, 
Basset  v.  Nosworthy,  and  notes.     In  this  class  of  decisions 
it  is  obvious  that  the  possessor  of  the  land  is  chargeable  with 
an  indiscretion  in  not  recording  his  conveyance;  but  as  such 
neglect,  coupled  with  the  fact  of  his  possession,  is  not  suffi- 
cient, in  the  judgment  of  the  law,  to  mislead  a  person  of 
ordinary  prudence,  he  loses  none  of  his  rights  as  against 
those  who  jump  to  rash  conclusions  from  such  circumstances. 
And,  similarly,  in  this  case,  in  my  estimation,  the  mortgagee 
under  the  above  8U[>posed  condition  of  things,  could  not  be 
charged  with  a  legal  default,  inasmuch  as  the  possession  of 
the  mortgage,  by  the  mortgagor,  is  not  calculated  to  deceive 
a  person  exercising  that  degree  of  care  which  the  law  re- 
quires in  transactions  of  such  a  nature.    •  For  it  is  clear,  I 
think,  that  the  exhibition  of  the  mortgage  did  not  show  that 
the  debt  secured  by  it  was  paid ;  on  the  contrary,  it  evinced 
that  there  was  a  bond  outstanding  which  was  the  legitiniHte 
evidence  of  such  indebtedness.     The  mortgage  is  the  mere 
adjunct  of  the  bond,  which  is  the  obligation  manifesting  the 
debt,  and  which,  wherever  it  may  reside,  draws  its  adjunct 
to  it.     It  is  common  knowledge  that  when  the  bond  is  as- 
signed it  carries,  in  equity,  the  mortgage  security  with  it, 
and  the  consequence  is  that  the  mortgage  is  often  in  one 
hand,  and  the  equitable  right  to  it  in  another.  When,  there- 
fore, the  bond  does  not  accompany  the  mortgage  the  pre- 
sumption of  payment  does  not  arise,  but  the  reverse ;  the 
separation  of  the  papers  denotes  something  very  different 
from  payment.    The  bond  not  being  accounted  for,  the  legal 
intendment,  in  the  absence  of  explanation,  must  be  that  the 
debt  remains,  and,  of  consequence,  if  the  mortgage  be  fairly  in 
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the  possession  of  the  mortgagor,  it  must  be  so  by  virtue  of 
some  special  and  unusual  arrangement.  I  think  in  this  c;\se 
the  defendants  were  clearly  chargeable  with  notice  to  this 
effect,  viz.  that  the  money  secured  by  this  instrument  was 
not  paid,  and  that  if  the  mortgagor  had  any  right  to  the 
mortgage  it  was  in  consequence  of  some  special  agreement. 
What  that  agreement  was,  I  think,  it  was  their  duty  to 
ascertain.  They  took  it,  as  they  themselves  say,  to  have  it 
canceled  at  the  county  office ;  and  yet  they  had  no  right  to 
do  this  unless  the  mortgnge  had  been  "  redeemed,  paid,  or 
discharged,"  for  such,  they  were  aware,  was  the  requirement 
of  the  statute.  The  clerk  is  authorized  to  make  the  cancel- 
lation whenever  the  instrument  is  produced  '*  c^inceled  or  a 
receipt  thereon;"  but  this  is  the  artificial  standard  of  evi- 
dence by  which  the  officer  is  to  regulate  his  conduct.  As 
respects  other  persons,  they  are  bound  to  be  fully  satisfied 
by  some  reasonable  proof,  before  they  can  proi)erly  cause  the 
registry  to  be  vacated,  that  the  encumbrance  has  been  **  re- 
deemed, paid,  or  discharged."  What,  in  the  present  case, 
then,  was  there  to  induce  such  well  founded  belief?  There 
was  no  pretense  of  redemption ;  and  I  have  already  said 
that  the  non-production  of  the  bond,  which  was  referred  to 
in  the  mortgage,  was  presumptive  evidence  that  the  debt 
remained.  A  perusal  of  the  testimony  in  this  case  should, 
as  it  seems  to  me,  satisfy  all  persons  that  it  is  highly  im- 
politic to  permit,  in  affairs  of  this  important  character,  the 
party  to  draw  hasty  conclusions  from  slight  premises.  The 
oounsel  who  acted  for  the  defendants  in  this  transaction  was 
examined  as  a  witness.  After  stating  that  the  mortgage  was 
produced,  he  says  he  asked  the  attorney  of  the  mortgagor  in 
the  presence  of  the  latter,  "  whether  it  was  all  right,  and  if 
we  could  cancel  the  mortgage  of  record ;"  and  he  adds,  by 
way  of  explanation,  **  I  asked  the  question  in  order  to  be 
satisfied  about  the  fairness  of  the  transaction,  not  seeing  any 
receipt  on  the  mortgage ;  if  I  had,  I  should  not  have  asked 
the  question."  The  answer  to  this  inquiry  was,  that  it  was 
all  right,  and  it  was  upon  this  answer  that  the  defendants 
acted*     It  is  manifest,  therefore^  that  the  evidence  prodaced 
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did  not  satisfy  the  gentleman  who  represented  the  defend- 
ants on  the  occasion  in  question,  either  as  to  the  fact  that 
the  debt  had  been  paid,  or  as  to  the  fairness  of  the  affair; 
with  regard  to  those  essential  matters,  he  had  the  mere  word 
of  the  mortgagor,  or  the  opinion  of  his  attorney,  unsupported 
by  any  proof.  I  am  utterly  averse  to  holding  that  this  was 
a  reasonable  ground,  from  which  a  conclusion  could  be  drawn 
that  the  effect  of  this  security  was  spent.  Such  was  not  the 
proper  or  natural  effect  of  the  facts  as  developed,  and  in  a 
question  involving  the  rights  of  an  absent  third  party,  the 
mere  averments  of  the  mortgagor  in  his  own  favor  were  en- 
titled to  no  weight.  It  is  important  that  the  courts  shoald 
exact  from  parties  transacting  this  kind  of  business,  a  rea- 
sonable caution.  Under  our  present  laws  these  securities, 
if  all  legal  guards  are  observed,  can  be  discharged  with  a 
facility  that  is  in  reality  dangerously  lax.  The  least  that 
can,  with  safety,  be  required  is,  that  a  party  who  receives  a 
mortgage  to  have  it  canceled  on  the  record,  shall  have  some 
reasonable  proof  that  it  has  been  legally  discharged.  In  the 
present  case  no  such  proof  existed  ;  the  circumstances  were 
such  as  naturally  to  put  a  prudent  person  on  inquiry,  and 
the  evidence  shows  that  they  produced  that  effect.  Had 
such  inquiry  been  properly  pursued  the  intirmity  in  the 
claim  of  the  mortgagor  could  readily  have  been  discovered, 
and  consequently  the  defendants  are  chargeable  with  the 
knowledge  which  would  have  thus  resulted. 

On  both  the  above  grounds,  the  claim  of  the  defendants,  to 
be  regarded  as  bona  fide  purchasers  as  against  the  complain- 
ant, must  fail.  The  mortgage  in  controversy  must  in  all 
respects  stand,  and,  accordingly,  the  decree  must  be  reversed, 
with  cosLs,  in  the  court  below. 

The  decree  was  reversed  by  the  following  vote: 

For  reversal — Beasley,  C.  J.,  DEf>UE,  Elmer,  Kennedy, 
Ogden,  Olden,  Wales.     7. 

For  affirmance — Bedle,  Clement,  Vredenbubgh,  Wood- 
hull.    4. 
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The  Attorney  General  ex  rel.  Bailey,  appellant,  and 

Moore's  Executors,  respondents. 

1.  The  Coart  of  Chancery  h^  an  extensive  jarisdiction  over  the  sabject 
of  charitable  uses,  to  uphold,  protect  and  enforce  their  execution  ;  but  this 
jarisdiction  is  not  so  universal  as  to  include  the  execution  by  the  court 
of  all  trusts,  or  to  authorize  its  interference  in  all  cases  of  bequests 
to  charitable  uses.  Ite  auth<)rity  can  only  be  invoked  in  exceptional 
cases,  where  no  trustee  is  interposed,  or  where  there  is  no  person  in  esse 
capable  of  taking,  or  where  the  charity  is  Of  an  indefinite  nature,  or  its  exe- 
cution, according  to  the  original  purpose,  is,  Or  has  become  impracticable. 

2.  Where  the  charity  is  definite  in  its  objects,  and  lawful  in  its  creation, 
and  capable  of  being  executed  according  to  the  directions  of  the  donor,  and 
it  is  to  be  executed  and  regulated  by  trustees,  whether  they  are  private 
individuals  or  a  corporiettion,  the  adroiniftration  properly  belongs  to  such 
trustees,  and  the  king,  as  parens  pdtria,  has  do  general  authority  to 
regulate  or  control  the  administration  of  the  fundn.  In  all  such  cases, 
however,  if  there  be  any  abuse  or  misuse  of  the  funds  by  the  trustees,  the 
Court  of  Chancery  will  intet-pose,  at  the  instahce  of  the  Attorney  Qeneral, 
or  the  parties  in  interest,  to  correct  such  abuse.  But  in  such  cases,  the  in- 
terposition of  the  court  is  properly  referable  to  it«  general  jurisdiction  as  a 
court  of  equity  to  prevent  abuse  of  a  trust,  abd  not  to  any  original  right 
to  direct  the  management  of  a  charity  or  the  conduct  of  the  trustees. 

3.  In  construing  an  instrument  by  which  a  tharity  is  created,  the  cases 
in  which  the  religious  faith  of  the  founder  i6  resorted  to  for  the  purpose  of 
ascertaining  his  intent  are,  without  exception,  cases  in  which  the  primary 
object  of  the  foundation  Was  the  propagation  of  religious  doctrines,  or  the 
donor  in  the  instrument  Of  foundation  has  made  some  express  provision 
relative  to  the  religious  instruction  to  be  given.  Where  the  charity  is  elee- 
mosynary, and  no  directions  on  the  subject  of  religious  instruction  are  given, 
the  religious  opinions  of  the  founder  will  be  excluded  from  consideration, 
as  affording  no  indication  ot  an  intentioh  on  Which  the  court  can  act. 

4.  An  eleemosynary  charity  is  esseiltially  unsectanan,  both  in  its  man- 
agement and  in  the  scope  of  its  benevolence,  and  it  can  only  become 
sectarian  in  either  respect,  when  such  restrictions  or  limitations  are  im- 
posed by  the  declared  intent  of  the  donor  in  the  instrument  of  foundation. 

*  5.  N.  M.,  by  his  will,  appointed  R.  and  0.  executors,  and  devised  and 
bequeathed  to  them  all  his  estate,  real  and  personal,  in  trust,  to  pay  cer- 
tain legacies,  and  with  the  balance  of  the  estate  to  establish,  in  the  fifth 
ward,  in  the  city  of  N.,  an  orphan  asylum,  **  to  be  called  St.  James  Roman 
Catholic  Orphan  Asylum,"  and  also  a  hospital  for  sick  and  infirm  persons, 
and  directed  his  executors,  or  the  survivor  of  them,  as  soon  as  might  he 
conveniently  practicable  after  the  institutions  should  be  established,  to 
cauae  them  to  be  incorporated  und^'r  one  incorporation,  and  to  convey  th« 
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property  to  such  corporation  ;  and  that  until  such  incorporation  the  execu- 
tors, or  the  survivor  of  them,  should  have  the  management  of  the  initita- 
tion.  One  of  the  executors  was  a  Protestant  and  the  other  the  pastor  of  the 
St.  James  Roman  Catholic  church,  where  the  testator  was  a  stated  worBhip* 
per.  On  an  information  and  hill,  filed  at  the  instance  of  the  Roman  Catho- 
lic bishop  of  the  diocese  of  Newark,  asking  that  the  court  may  declare  tbtt 
the  intent  of  the  testator  was  to  cause  the  said  asylum  and  hospital  to  be 
managed  as  Roman  Catholic  institutions,  exclusively  by  Roman  Catholic 
trustees,  and  subject  to  the  spiritual  visitation  of  the  clergy  of  thatcharcb, 
and  with  the  use  of  that  form  of  worship,  and  teaching  in  all  matters  of 
religious    instruction    the  doctrines  and    tenets  of  the   Roman  Catholic 
church.     Held — 

First.  That  the  charity  projected  by  the  testator  was  an  eleemoeynarT 
charity,  and  that  the  religious  belief  of  the  founder  was  not  to  be  tflkeD 
into  consideration  by  the  court  in  putting  a  legal  construction  on  his  will. 

Second.  That  the  existence  of  other  institutions  of  a  similar  character, 
managed  and  controlled  by  Roman  Catholics,  of  which  the  testator  bad 
knowledge,  was  not  com[»etent  evidence  to  show  an  intent  to  make  tbese 
instil utious  denominational  in  their  management,  there  being  nothing  on 
the  face  of  the  will  which  showed  a  design  to  assimilate  them  to  any 
other  institutions  established  for  similar  purposes. 

Third.  That  by  the  bequest  the  te^stator  provided  for  an  asylum  and 
hospital  for  the  general  charitable  purposes  which  such  iustitotions  are 
designed  to  promote,  and  that  the  right  to  establish  them  for  the  purposes 
specified,  and  to  determine  the  manner  in  which  they  shall  be  organueu, 
is  vested  in  the  executors,  with  no  other  restriction  than  that  the  insiitu- 
tioiis  when  established  shall  bear  the  proposed  name;  and  that  ihey  af^ 
not  bound  to  })liice  them  under  the  direction  of  the  Konian  Catholic  church, 
or  to  subject  them  to  the  visitation  of  the  bishop  or  clergy  of  that  church 
or  to  cause  its  worship  to  be  adopted,  or  its  tenets  to  be  taught,  exclusively 
or  at  all,  except  as  their  own  jud;^ment  impels  them. 

6.  Where  the  duty  of  a  trustee  is  a  matter  of  doubt,  it  is  his  right  to  a-* 
and  receive  the  aid  and  diieciion  of  a  couii  of  equity  in  the  execution  u* 
liis  trust.  In  such  cases,  il  reasonable  grounds  exist  for  coming  into  couit 
to  obtain  the  construction  ol  the  insirumeul  creating  the  trust,  the  practice 
is  lo  allow  the  costs  and  expanses,  as  it  respects  all  the  [>arties,  and  as  1"^' 
tween  attorney  and  client,  out  ot  the  trust  lunds. 

7.  The  will  should  be  read  in  the  light  ol  the  ciicumstances  surroundng 
the  testator,  putting  ours^elves  in  his  place;  and  his  religion  and  rehgi^^^i* 
surroundings  are  competent,  upon  that  principle,  as  lights  to  help  asceriaio 
the  meaning  and  application  of  the  language  used.     Per  Bedlr,  J. 

8.  Where  the  charity  is  created  to  promote  a  religious  establishment,  of 
religious  education,  and  the  intention  is  not  expres-ned,  or  expressed  m  * 
very  uncertain  way,  the  religious  belief  of  the  founder  is  allowed  to  control, 
on  the  ground  that  it  is  prebuiued  he  intended  some  form  of  religious  doc- 
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trioe  to  be  taught  or  Rupported,  and  that  he  could  not  have  intended  to 
propagate  any  other  form  than  his  own ;  but  that  it  is  not  a  rule  of  construc- 
tion, it  is  a  presumption  of  the  law,  and  although  in  an  eleemosynary 
charity  tiie  religion  of  the  founder  could  not  in  itself  affect  or  control  it, 
yet  his  religion  and  religious  surroundings  may  be  taken  as  lights  upon 
the  construction  of  the  language  of  the  will,  whether  such  language  was 
intended  to  give  a  religious  and  sectarian  character  or  not.    Fsr  Bedle,  J. 

9.  An  orphan  asylum  and  hospital  may  be  a  secular  charity  merely,  or 
it  may  be  a  part  of  a  system  to  propagate  and  exemplify  a  particular 
religious  belief;  and  in  this  case  it  is  a  question  of  intention  in  the  will. 
By  the  language  used,  the  testator  intended  this  charity  to  be  so  estab- 
lished as  that  there  should  foe  a  religious  control  by  the  Roman  Catholics, 
l>Qt  that  no  religious  qualification  is  necessary  in  selecting  the  objects  of 
the  bounty.    Fer  Bedle,  J. 


This  is  an  amicable  suit,  prosecuted  by  the  relator  who  is 
the  bishop  of  the  Roman  Catholic  church  of  the  diocese  of 
Newark,  against  the  defendants,  who  are  the  executors  of 
the  will  of  Nicholas  Moore,  late  of  the  city  of  Newark^ 
deceased.  The  will  of  the  testator  bears  date  on  the  29th 
day  of  March,  1865.  By  it  he  gives,  devises,  and  bequeaths 
to  his  executors,  and  the  survivor  of  them,  all  the  residue  of 
his  estate,  real  and  personal,  with  full  power  to  dispose  of 
his  real  estate  at  public  or  private  sale,  and  to  make  and 
execute  all  necessary  conveyances  for  the  same  when  sold. 
The  gift  was  to  his  executors,  and  the  survivor  of  them,  in 
trust,  for  certain  purposes  therein  enumerated.  And  after 
directing  the  payment  of  certain  specijSc  legacies  thereout, 
the  testator  directed  as  follows :  "  Sixth.  With  the  balance 
of  my  estate  which  may  remain  after  executing  the  foregoing 
trusts,  to  establish,  as  soon  as  may  be  practicable  after  my 
decease,  in  what  is  now  known  as  the  fifth  ward  of  said  city 
of  Newark,  an  orphan  asylum,  to  be  called  St.  James  Roman 
Catholic  Orphan  Asylum,  and  also  a  hospital  for  sick  and 
infirm  persons.  And  my  said  executors,  or  the  survivor  of 
them,  shall,  as  soon  as  may  be  conveniently  practicable  after 
the  institutions  shall  have  been  established,  cause  them  to  be 
incorporated,  one  corporation  for  both  institutions,  and  shall 
convey  to  the  corporation,  when  created,  all  the  property 
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belonging  by  assignment  or  appropriation  of  said  executon, 
or  the  survivor  of  them,  to  the  institutions.  In  the  mean- 
time, and  until  such  incorporation,  my  executors,  or  the  sur- 
vivors of  them,  shall  have  the  management  of  the  instito- 
iions."  The  opinion  of  the  Chancellor  is  reported  in  3  C  £ 
Green,  256. 

Mr.  C.  Parker,  for  appellant. 

Mr.  J.  P.  Bradley,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
Depue,  J. 

The  bequest  being  for  the  establishment  of  an  orphan 
asylum,  and  a  hospital  for  sick  and  infirm  persons,  is  a  be- 
quest to  a  charitable  use,  and  the  object  of  this  suit,  assUted 
in  the  prayer  of  the  bill,  is  to  obtain  from  this  court  a  ooq- 
Btruction  of  the  will,  and  directions  to  the  executors  how 
best  to  carry  out  the  design  of  the  testator  in  regard  to  these 
charities. 

The  right  of  an  executor,  or  trustee,  or  of  any  other  per- 
son interested  in  the  execution  of  a  trust,  to  come  into  the 
Oourt  of  Chancery  to  have  the  trust  established  and  the 
xx)n8truction  of  the  instrument  by  which  it  is  created  au- 
thoritatively settled,  is  a  familiar  doctrine  of  this  court. 
The  Court  of  Chancery  has  also  an  extensive  jurisdiction 
over  the  subject  of  charitable  uses,  to  uphold,  protect,  and 
enforce  their  execution.      But  this  jurisdiction   is  not  w 
Universal  as  to  include  the  execution  by  the  Court  of  ^ 
trusts,  or  to  authorise  its  interference  in  all  Cases  of  bequests 
to  charitable  uses.     Its  authority  c^in  only  be  invoked  in 
exceptional  cases,  where  no  trustee  is  interposed,  or  where 
there  is  no  person  in  esse  capable  of  taking,  or  where  the 
charity  is  of  an  indefinite  nature,  or  its  execution  according 
to  the  original  purpose  is,  or  has  become,  impracticable. 
Where  the  charity  is  definite  in  its  objects,  and  lawful  in  its 
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creation,  and  capable  of  being  executed  according  to  the 
directions  of  the  donor,  and  it  is  to  be  executed  and  regu- 
lated by  trustees,  whether  they  are  private  individuals  or  a 
corporation,  the  administration  properly  belongs   to  such 
trustees,  and  the  king  as  parens  patrice  has   no  general 
authority  to  regulate  or  control  the  administration  of  the 
funds.     In  all  such  cases,  however,  if  there  be  any  abuse  or 
misuse  of  the  funds  by  the  trustees,  the  Court  of  Chancery 
'will  interpose,  at  the  instance  of  the  Attorney  General,  or  the 
parties  in  interest,  to  correct  such  abuse  or  misuse  of  the 
funds.     But  in  such  cases  the  interposition  of  the  court  is 
properly  referable  to  its  general  jurisdiction  as  a  court  of 
equity  to  prevent  abuse  of  a  trust,  and  not  to  any  original 
right  to  direct  the  management  of  a  charity  or  the  conduct 
of  the  trustees.     2  Story's  Eq,,  §  1191.     I  have  been  thus 
particular  in  stating  the  jurisdiction  of  the  Court  of  Chan- 
cery in  matters  ol  this  kind,  because  wo  are  asked  by  the 
prayer  of  the  bill  to  direct  the  executors  how  best  to  carry 
out  the  design  of  the  testator  in  regard  to  his  charity;  and 
much  of  the  argument  which  was  addressed  to  this  court 
bore  upon  the  question  as  to  how  the  charitable  institutions, 
proposed  to  be  founded  by  the  testator,  might  be  most  eflS- 
ciently  managed  to  effectuate  the  benevolent  objects  he  had 
in  view.    Unless,  by  reason  of  the  incomplete  testamentary 
disposition  of  the  testator,  or  the  existence  of  the  defects  in, 
or  difficulties  in  the  execution  of,  the  trusts  above  indicated, 
this  court  is  called  upon  to  frame  a  scheme  for  its  execution 
in  order  to  prevent  a  failure  of  the  trust,  we  have  no  juris- 
diction to  inquire  how  the  testator's  bounty  might  be  most 
judiciously  administered,  or  to  advise  the  executors  how  they 
shall  exercise  that  discretion,  which,  to  a  certain  extent,  must 
be  yeeted  in  every  trustee  in  the  management  and  adminis- 
tration of  a  trust.    The  jurisdiction  of  the  court  extends  no 
farther  than  to  ascertain  the  intent  of  the  testator,  from  the 
laQgoage  he  has  used ;  and  when  such  intent  is  ascertained, 
it  the  truAt  does  not  fall  within  the  class  of  incomplete  trusts, 
tluii  require  the  aid  of  the  Court  of  Chancery  to  sustain  or 
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execute  them,  we  have  no  jurisdiction  to  interpose,  unless  it 
be  to  restrain  the  executors  from  any  proposed  abuse  of  the 
trust  or  misuse  of  the  trust  funds. 

.  In  this  case  the  charity  is  definite  in  its  objects,  and  is 
capable  of  being  executed  according  to  the  directions  of  the 
donor  ;  and  trustees  for  the  establishment  of  the  institutions 
are  appointed,  and  provision  is  made  for  a  corporation  for 
the  complete  management  of  the  trusts.  It  does  not  there- 
fore come  within  the  jurisdiction  of  chancery,  by  reason  of 
any  ineflSciency  of  the  scheme  of  the  donor,  or  practical  diffi- 
culty in  its  execution  according  to  his  directions,  or  for  the 
want  of  competent  trustees  to  carry  it  into  effect. 

It  was  admitted  on   the  argument,  and   is  not  charged 
otherwise  in  the  bill,  that  the  executors  are  properly  proceed- 
ing with  the  administration  of  the  estiite,  and  that  tbey  pro- 
pose and  intend  with  the  residue  of  the  estate,  as  soon  as 
practicable,  to  establish  in  the  fifth  ward  of  the  city  of 
Newark  an  orphan  asylum,  which  they  propose  to  CAJlSt. 
James  Roman  Catholic  Orphan  Asylum,  and  also  a  hospital 
fir  sick  and  infirm  persons;   and  that  they  propose  and 
intend  as  soon  as  sai'd  institutions  shall  have  been  esUiblished, 
to  cause  them  to  Ix)  incorporated  in  one  corporation,  ^^^ 
upon   such  incorporation   to  convey  to  it  the  funds  appro- 
priated to  those  institutions,  taking  upon   themselves  the 
management  of  the   institutions  until  such  corporation  is 
effected.     This  enumeration  of  acts  proposed  and  intended 
to  be  done  by  the  executors,  comprises  all  the  duties  toba 
})erformed  in  the  literal  and  complete  execution  of  the  trusts 
declared  in  the  will.     But  it  is  said  that  the  executors,  while 
they  propose  to  carry  into  effect  all  the  directions  of  the  will 
in  their  literal  terms,  mediuite  a  violation  of  their  duties  as 
trustees,  in  that  they  propose  with  the  trust  funds  to  estab- 
hsh  an  orphan  asylum  and  hospital  purely  charitable  and  of 
a  general  nature,  in  the  management  of  which  protestants 
will  not  be  excluded,  and  in  which  the  tenets  of  the  Roman 
Catholic  church  will  not  be  taught,  or  the  forms  of  worship 
of  said  church  be  adopted,  either  exclusively  or  ia  preference 
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90  those  of  any  other  religious  denominatioD.  And  the  charge 
Q  the  bill  is,  that  the  intent  of  the  testator  was  to  create  the 
(WO  specified  institations  for  general  charity,  and  for  the 
reception  and  benefit  of  persons,  without  regard  to  religious 
relief,  but  to  be  under  the  control  and  management  excln- 
ttvely  of  the  Roman  Catholic  church ;  in  both  of  which,  reli- 
a;ious  services  should  be  had  and  religious  instruction  given, 
iccording  to  the  tenets  and  form  of  worship  of  the  Roman 
Catholic  church ;  and  that,  in  order  to  secure  that  result,  the 
trustees  managing  said  institutions,  when  incorporated, 
should  be  members  of  the  Roman  Catholic  church,  and  the 
institutions  should  each  be  subject  to  the  right  of  visitation 
for  spiritual  purposes,  by  the  bishops  and  clergy  of  said 
church. 

The  intent  to  make  these  institutions  denominational  in 
their  management,  is  sought  to  be  deduced  from  the  fact 
that  ihe  testator  was,  for  a  long  while  prior  to  his  death,  an 
earnest  Roman  Catholic,  and  a  large  contributor  in  the 
building  of  St.  James  Roman  Catholic  church  in  the  fifth 
ward,  in  Newcark,  in  which  he  was  a  stated  worshipper;  and 
that  the  charity  cannot  be  rightly  administered,  as  regards 
the  asylum,  without  sectarian  instruction ;  aiKl  that  the 
hospital,  to  be  properly  carried  on,  requires  the  presence  of 
nurses  and  religious  ministers  who  may  give  consolation  to  tht> 
sick  and  dying.  These  considerations,  it  is  urged,  indicate  that 
the  testator,  when  he  designated  the  name  of  the  institution 
as  St.  Jlamee  Roman  Catholic  Orphan  Asylum,  had  reference 
U>  similar  institutions  which  the  Roman  Catholic  church  ha<i 
under  its  care,  and  manifested  his  intention  that  the  asyhim 
and  hospital  should  be  under  Roman  Catholic  management, 
governed  and  carried  on  as  Roman  Catholics  ordinarily 
govern  and  carry  on  like  institutions. 

It  sufficiently  appears  from  the  preceding  bequests  in  this 
will,  that  the  testator  was  a  Roman  Catholic  in  his  faittu 
Bat  it  will  be  found  that  the  Civses  in  which  a  consideration 
of  the  religious  faith  of  the  founder  of  a  charity  is  resorted 
•lo  for  the  purpose  of  ascertaining  his  intent,  are  without 

2  u* 
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exoeption,  cases  in  which  the  primary  object  of  the  founda- 
tion was  the  propagation  of  religions  doctrines,  or  the  donor 
in  the  instrument  of  foundation  has  made  some  express  pro- 
vision relative  to  the  religious  instructions  to  be  given.  Id 
AUorney^  General  v.  Calvert,  23^Beav.  258,  Sir  John  Romilly 
classifies  charities,  with  a  view  to  this  subject,  into  ecclesias- 
tical, educational,  and  eleemosynary  charities,  and  says  that 
in  ecclesiastical  charities,  the  object  being  to  promote  reli- 
gion, the  opinions  of  the  founder  are  of  paramount  import- 
ance; in  educational  charities,  the  opinions  of  the  founder 
are  only  of  value  when  some  directions  are  given  by  him 
relative  to  the  religious  instruction  to  be  given  to  the  pupils 
to  be  taught,  and  only  for  the  purpose  of  explaining  and 
elucidating  any  obscurity  which  may  be  found  in  such  direc- 
tion ;  in  eleemosynary  charities,  the  religious  opinions  and 
tenets  of  the  founder  are  wholly  to  be  disregarded,  and  are 
to  be  treated  as  forming  no  indication  of  his  intention  on 
which  the  court  can  act.  In  an  earlier  case  before  the  same 
judge,  {Attorney  General  v.  Sherborne  Gravimar  aScW,  18 
Beav,  256,)  there  is  an  illustration  of  an  educational  charity 
where  the  court  acted  upon  an  intent  that  the  charity  should 
be  denominational,  deduced  from  the  instrument  of  founda- 
tion. That  was  a  grammar  school,  esUiblished  by  King 
Edward  VI  for  the  education,  teaching  and  instruction  of 
boys  and  young  men.  By  the  letters  patent,  the  governors 
named  were  created  a  body  corporate,  and  were  empowered 
with  the  advice  of  the  bishop  of  Bristol  lor  the  tinfle  being, 
to  make  fit  and  wholesome  statutes  and  ordinances  in  writ- 
ing, relating  to  the  ordering,  governing,  and  directingj  o' 
the  master,  sub- master,  and  scholars  of  the  school.  The 
regulations  adopted  by  the  corporation,  with  the  approval  oi 
the  bishop,  subjected  the  charity  to  Episcopal  management- 
In  sustaining  the  power  of  the  corporation  to  make  such  regO' 
l.itions,  the  Master  of  the  Rolls  .says:  "Unless  the  clause  in 
the  letters  patent  be  excluded  entirely  from  consideration,  1 
think  it  impossible  to  come  to  any  conclusion  other  than  ibis, 
.that  the  founder  intended  that  the  advancement  of  the  doc- 
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trines  of  the  Church  of  England,  and  the  instraction  and 
education  of  youth  who  belonged  to  that  church,  should  be 
the  primary  object  of  his  foundation,  and  that  he  sought  to 
secure  that  object  by  providing  that  the  rules  for  the  govern- 
ment of  the  institution  should  receive  the  sanction  of  one  of 
the  prelates  of  that  church." 

Shore  v.  Wifoan,  which  involved  the  constriction  of  Lady 

.Hewley's  charities,  does  not  conflict  with  the  principle  above 
stated.  That  charity  was,  first,  for  the  relief  of  "poor  and 
godly  preachers  of  Christ's  holy  gospel,"  and  the  widows  of 
such  persons;  second,  for  educating  young  men  designed  for 
the  ministry  of  Christ's  holy  gospel;  and,  third,  for  the 
maintenance  of  an  almshouse  or  hospital.  By  the  rules 
made  by  her  *'  for  the  better  ordering,  choosing,  and  govern- 
ment of  the  poor  of  the  almshouse,"  which  were  referred  to 
in  the  deed  of  gift,  she  described  the  persons  to  be  admitted, 
as  "  poor  and  piously  disposed  of  the  protestant  religion,  that 
can  repeat  the  Lord's  prayer,  the  creed,  and  ten  command- 
ments, and  Mr.  Edward  Bowles'  catechism."  The  educa- 
tional branch  of  the  charity  was  primarily  designed  for  the 
dissemination  and  propagation  of  religious  doctrines,  and  the 
persons  to  be  benefited  by  the  alms  to  be  dispensed  were  to 

.  be  selected  with  reference  to  their  religious  faith.'    Li  order 

■  to  ascertain  the  persons  who  were  entitled  to  enjoy  the 
benefits  of  the  charity,  the  court  had  recourse  to  the  secta- 
rian associations  and  connections  of  the  founder,  not  thereby 
io  control  the  administration  of  the  charity,  but  for  the 
purpose  of  ascertaining  the  meaning  of  the  ambiguous  words 
used  by  the  donor  in  defining  the  class  of  persons  who  were 
to  be  partakers  of  her  bounty,  on  the  ground  that  the  words 

•  u.sed  by  her  were  so  indefinite  and  uncertain,  that  without 
resorting  to  iheir  signification  as  used  by  the  sect  to  which  she 
l»elonged,and  to  the  doctrines  taught  in  the  catechism  referred 
to,  the  court  could  not  understand  what  was  meant  by  them;  or, 
as  was  said  by  Lord  Chief  Justice  Tindal,  **  for  the  purpose  of 
making  the  written  instrumentspeak  for  itself,  which  otherwise 

'  would  be  either  a  dead  letter,  or  would  use  a  doubtful  tongue, 
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or  convey  a  false  impression  of  the  nteaning  of  the  testator." 
9  Clark  ^  Fin.  355,  567;  11  Sim,  632,  note  to  Attorney  Om- 
red  V.  Shore  ;  Attorney  General  v.  Wileon,  16  Sim.  210  ;  At- 
torney General  v.  Drumjnond,  1  Cbn.  <$•  Lawaonf  210;  S.  C, 
on  Appeal,  2  Eng.  L.  and  JEq,  16-23/  Miller  v.  GaI>U,2 
Denio  521,  540;  Robertson  v.  Bidlions,  1  Kern,  243.  Iia 
later  case  before  Lord  Cran  worth,  the  learned  Chancellor,  in 
commenting  on  Shore  v.  Wilson,  and  Attorney  Generals, 
Drummond,  uses  the  following  language :  "  In  Lady  Hewley'i 
case,  and  in  the  later  case  from  Dublin,  Drummond  v.  At- 
torney General,  parol  evidence  was  received  only  to  enable 
the  court  to  understand  and  construe  the  deed  under  which 
the  trusts  existed.  The  great  question  in  the  former  case 
was  as  to  what  was  the  sense  in  which  the  words ''godlj 
preachers  of  Christ's  holy  gospel "  were  to  be  understood  in 
the  deed  creating  the  trust ;  and  in  the  latter,  the  question 
was  in  like  manner  as  to  the  meaning  of  the  words  ''  Proteet- 
ant  Dissentei*s."  In  both  these  cases,  the  parol  evidence  was 
necessary  in  order  to  enable  the  court  rightly  to  understand 
the  deed.  Certain  words  were  used  which  it  was  necessary 
to  construe,  and  this  could  not  be  done  without  admitting* 
great  deal  of  evidence  as  to  the  state  of  religious  parties  at 
the  time  when  the  deeds  were  framed.  For  such  a  purpose, 
the  evidence  was  most  reasonable.  It  was  like  the  evidence 
alforded  by  a  dictionary  which  enables  us  to  translate  » 
foreign  language,  or  a  book  of  science  which  gives  us  the 
meaning  of  words  of  art."  Attorney  General  v.  Claphoff^i 
31  Eng.  L.  and  Eq.  164. 

The  charity  which  was  before  the  Court  of  Chancery  of 
England,  In  the  matter  of  t/ie  Norwich  Charities,  2  Mylni  4' 
Craig  275,  in  the  character  of  the  bequest  creating  it,  ^ 
similar  to  that  now  under  consideration.  The  bequest  was 
for  establishing  a  hospital  for  keeping,  bringing  up,  and 
teaching  young  and  very  poor  children,  who  were  withont 
friends  to  help  them,  and  for  the  helping  and  curing  of  poor, 
distressed  men,  women,  and  children,  who  should  be  hurt  by 
falls  or  otherwise,  or  should  be  diseased  and  likely  to.  be 
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cared.  The  testator  was  a  member  of  the  church  of  Eng- 
land. The  Lord  Chancellor  held  the  charity  to  be  not  ex- 
clusively a  Church  of  England  charity,  so  as  to  make  it  proper 
to  place  it  under  the  superintendence  of  a  body  of  trustees 
consisting  entirely  of  members  of  that  church.  The  counsel 
who  contended  for  the  denominational  aspect  of  the  charity, 
pursued  the  same  line  of  argument  that  was  adopted  here — 
the  necessity  that  the  children  should  be  instructed  in  re- 
ligion, and  the  presumption  that  the  donor  would  not  be 
inditferent  as  to  what  religious  doctrines  they  should  be 
taught.  Lord  Cottenham,  C,  disclaimed  all  right  to  proceed 
on  such  grounds  in  the  selection  of  trustees  to  manage  the 
charity,  and  said:  **  If  I  should  say  that  the  master  was 
wrong  in  appointing  the  four  trustees,  who  are  not  members 
of  the  church  of  England,  I  could  only  come  to  that  decision 
upon  the  ground  that  I  found  something  in  the  charter,  or  in 
the  constitution  of  the  charity,  which  would  lead  me  to  con- 
clude that  it  w^is  meant  to  be  exclusively  confined  to  the  chil- 
dren of  members  of  the  church  of  England."  Li  the  course  of 
iiis  opinion  the  Chancellor  states  the  rules  by  which  the  Court 
of  Chancery  is  guided  in  the  matter,  as  follows  :  "  The  mas- 
ter in  selecting  new  trustees  has,  with  my  entire  concurrence, 
whenever  the  charity  was  for  church  purposes,  selected  as 
trustees  persons  who  were  members  of  the  church  of  England. 
It  has  been  thought  proper,  that  when  the  object  of  the  trust 
has  been  exclusively  connected  with  one  particular  religious 
party,  the  trustees  who  were  to  have  the  control  over  it, 
should  be  of  the  same  religious  party.  The  question  is,  what 
are  to  be  considered  church  purposes?  When  I  look  to  this 
foundation  I  can  find  nothing  alluding  to  a  church  purpose; 
and  I  cannot  hold,  because  I  may  have  reason  to  suppose 
that  Thomas  Anguish,  (the  donor,)  when  he  made  his  will 
in  the  year  1617,  was  a  member  of  the  Church  of  England, 
that,  therefore,  he  intended  that  the  only  objects  of  his 
charity  should  be  persons  who  belonged  to  the  Church  of 
fingland.  He  could  easily  have  declared  such  an  intention, 
if  he  entertained  it/' 
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It  will  be  perceived  that  in  Attorney  General  v.  Sh^rbom 
Orammar  School,  the  Master  of  the  Rolls  arrived  at  the  odb- 
elusion  that  the  charity  in  question  was  denominational  is 
its  management,  by  force  of  Bxpress  directions  of  the  donor, 
which  indicated  that  the  primary  object  of  the  charity  wi$ 
the  advancement  of  certain   religious  doctrines,  and  the 
education  of  persons  who  possessed   certain   qualification! 
connected  with  the  religious  faith  they  professed.     Another 
observation  sustained  by  the  cases  is,  that  the  courts  in  de- 
claring that  any  eleemosynary  charity  is  denominational  in 
its  management,  in  the  absence  of  express  directions  as  to  the 
management  and  direction  of  the  charity,  are  uniformly  led 
to  that  conclusion  by  the  circumstance  that  the  benefits  are 
to  be  enjoyed  exclusively  by  persons  of  a  particular  religioii 
belief.     An  eleemosynary  charity  is  essentially  unsectarian, 
both  in  its  management  and  in  the  scope  of  its  benevolence, 
and  it  can  only  become  sectarian  in  either  respect,  wbensach 
restrictions  or  limitations  are  imposed  by  the  declared  intent 
of  the  donor  in  the  instrument  of  foundation.    A  corporation 
created   for   the  execution   and   administration  of  suA  • 
charity  is  a  lay  and  not  an  ecclesiasliail  corporation,  ani 
therefore,  not  subject  to  ecclesiastical  visiUUion,  even  though 
composed  of  ecclesiastical  persons,  or  provision  is  made  id 
the  instrument  of  foundation  for  the  maintenance  of  priesU 
within  the  hospital  to  celebrate  divine  service  to  the  poor, 
2  Co.  LU.  342,  a;  1  Black,  Com.  471,  and  note.    "  It  is  the 
object  for  which  the  house  was  established  that  makes  it  a 
spiritual  or  a  lay  foundation.     If  a  hospital  be  established 
for  the  relief  of  the  poor,  and  if  there  be  no  cure  of  souls 
attached  to  it,  it  is  a  lay  foundation,  though  the  founder  has 
annexed,  as  a  qualification  of  the  office,  that  no  person  shall 
be  master  or  warden  of  it  except  a  clerk  in  holy  orders." 
Attorney  General  v.  The  Master  and  Brethren  of  the  Hospital 
of  St.  Cross,  21  JEng.  L.  and  Eq.  397,  per  Sir  J.  Romilly, 
M.  K 

The  charity  in  this  case  comes  within  the  legal  designatioD 
oi  an  eleemosynary  charity.     The  propagation  of  religii 
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doctrines  was  not  the  primary  object  of  the  foundation.  The 
parpose  the  testator  had  in  view,  was  the  establishment  of 
an  asylum  and  hospital  for  the  benevolent  purposes  for  which 
charitable  institutions  of  that  description  are  usually  estab- 
lished. The  principles  upon  which  the  cases  cited  above 
were  decided,  exclude  from  our  consideration  any  reference 
to  the  religious  faith  of  the  testator  in  putting  a  legal  con- 
siruction  on  his  will. 

On  the  argument,  some  stress  was  put  on  the  fact  that  the 
Roman  Catholic  church  has  many  orphan  asylums  and  hos- 
pitals under  its  care,  with  orders  of  men  and  women  specially 
trained  for  this  department  of  christian  kbor,  one  of  which 
— the  Sl  Mary's  Orphan  Asylum — is  located  in  Newark; 
and  it  is  charged  in  the  bill,  that  the  testator,  when  he 
directed  the  establishment  of  an  asylum,  to  be  called  St. 
James  Roman  Catholic  Orphan  Asylum,  had  reference  to 
like  asylums  governed  and  carried  on  under  the  control  aud 
management  of  Roman  Catholics,  with  whose  existence  and 
character  he  was  familiar.  There  is  nothing  on  the  face  of 
the  will  that  evinces  any  design  to  assimilate  the  asylum  the 
teetator  projected,  to  other  institutions  established  for  like 
purposes.  While  it  is  allowable  to  construe  a  will  by  the 
four  corners  of  the  instrument,  yet  it  is  not  permitted  to  the 
court  to  travel  outside  of  it  to  annex  provisions  or  introduce 
qualifications,  or  for  any  other  purpose,  except  it  be  to 
aaeertain  the  meaning  of  the  language  of  the  testator,  where 
he  has  expressed  himself  in  ambiguous  terms.  See  Colpoys 
▼.  Colpoys^  Jacob  451,  per  Sir  Thomas  Plumer,  M.  R.;  Short 
V,  Wilson,  11  Simons  631,  per  Tindal,  C.  J.;  Mann  v.  Exrs 
f^Mann,  1  Johns.  C.  B.  234;  S.  C.  14  Johns.  R  1.  There 
IS  no  ambiguity  or  uncertainty  in  the  language  in  which 
this  bequest  is  framed  that  requires  the  aid  of  averment; 
and  we  must  be  governed  in  ascertaining  the  intent  by  the 
words  by  which  this  charity  is  created. 

It  is  not  claimed  by  the  relator  that  the  charity  w;vs 
intended  to  be  for  the  benefit  exclusively  of  persons  of  the 
religions  faith  of  the  testator.    The  right  of  management  and 
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control  cannot,  therefore,  be  claimed  to  be  in  persons  of 
Roman  Catholic  connection,  because  of  tho   charity  being 
exclusively  for  the  purposes  of  that  church.     It  is  admitted 
in  the  bill,  that  both  the  proposed  institutions  were  intended 
to  b^  for  general  charity,  and  for  the  reception  and  benefit 
of  persons,  without  regard  to  religious  belief.     If  they  are 
to  be  subjected  to  the  control  exclusively  of  the  Eoraan 
Catholic  church,  they  must,  therefore,  have  become  so  by 
force  of  some  express  directions  in  the  will  of  the  testator, 
touching  their  government  and  management. 

Treating  the  orphan  asylum  as  the  main  and  controlling 
purpose  of  the  charity,  and  viewing  that  as  an  educational 
charity,  has  the  testator  given  any  directions  as  to  the 
religious  instruction  to  be  taught  to  those  who  shall  be  ad- 
mitted to  the  asylum,  or  as  to  the  management  of  either 
institution,  with  a  view  to  the  propagation  or  inculcation  of 
any  particular  religious  doctrines  ?  The  affirmative  of  this 
proposition  depends  solely  upon  the  name  which  he  direct* 
to  be  given  to  the  asylum,  which  is  the  name  of  the  church 
at  which  he  worshipped,  and  whose  pastor  he  selected  as  one 
of  his  executors.  On  this  branch  of  the  case,  two  cases 
{Miller  v.  Gable,  2  Denio  492,  and  The  People  v.  Steele,  2 
Barb.  li.  398)  were  cited  and  much  relied  on.  In  both  of  these 
cases  the  charities  were  churches,  established  as  religious 
societies.  There  was  no  dispute  that  the  primary  and  sole 
object  of  their  establishment  was  the  dissemination  of 
religious  doctrines;  and  the  remark  of  the  court,  that  in  a 
grant  to  a  religious  corporation  its  distinctive  denominational 
name,  as  descriptive  of  its  ecclesiastical  connection,  was  in- 
dicative of  the  particular  religious  tenets  designed  to  be 
propagated,  is  applicable  only  to  societies  established  for 
religious  purposes. 

The  charity  now  under  consideration  is  not  an  ecclesiasti- 
cal charity,  and  the  point  of  this  case  is  not  the  inquiry 
whether  the  testator  designed  to  make  these  institutions 
Protestant  or  Roman  Catholic  in  their  management  and 
control,  but  whether  he  intended  to  subject  them  absolutely 
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to  any  denominatioDal  management,  or  designed  that  the 
entire  administration  of  the  charity,  including  its  spiritual 
and  educational  as  well  as  its  purely  eleemosynary  duties, 
should  be  vested  in  the  corporation  to  be  organized  under 
the  direction  of  his  executors  in  their  discretion,  without 
prescribing  the  religious  faith  of  the  persons  under  whose 
care  the  institutions  should  be  placed,  and  by  whom  they 
should  be  managed. 

It  is  obvious  that  if  this  charity  is  not  an  ecclesiastical 
charity,  the  name  given  to  the  institutions  does  not  afford  an 
indication  of  an  intent  to  subject  them  to  denominational 
control.  They  may  bear  the  proposed  name,  and  still 
retain  their  character  as  purely  an  eleemosynary  charity. 
Especially  is  this  the  case  when  the  testator  has  designated 
the  instruments  by  which  the  charity  is  to  be  administered, 
without  any  qualifications  as  to  the  manner  of  administra- 
tion. And  if  it  be  conceded  that  the  nam«  proposed  does 
afford  some  indication  of  an  intent  to  make  the  institutions 
denominational,  it  is  exceedingly  slight,  and  is  overcome 
by  the  unmistakable  evidence  in  the  language  of  the  bequest, 
of  the  trust  and  confidence  reposed  by  the  testator  in  his 
trustees.  He  selects  a^  trustees  two  persons,  one  of  whom  is 
a  protestant,  and  the  other  a  priest  of  his  own  persuasion. 
He  describes  one  as  mayor  of  the  city  of  Newark,  and  the 
other  as  pastor  of  St.  James  Roman  Catholic  Church,  in 
Newark,  and  bequeaths  and  devises  to  them  the  estate  out 
of  which  the  fund  for  the  charity  is  to  be  raised,  absolutely 
and  with  full  power  of  disposition.  He  directs  that  they 
shall  establish  these  institutions,  and  when  established,  that 
they  shall  cause  them  to  be  incorporated,  and  that  they  shall 
hive  the  management  of  them  until  incorporated;  and  ho 
vests  in  the  survivor  the  power  to  execute  these  trusts  in  case 
of  the  death  of  one.  The  testator  has  contented  himself  with 
declaring  the  objects  of  the  charity,  leaving  the  trustees  to 
regulate  its  details  and  provide  for  its  management  in  their 
discretion,  with  no  other  restriction  on  the  exercise  of  that 
discretion  than  that  the  institution  he  provides  for  shall  be 
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called  St.  James  Roman  Catholic  Orphan  Asylum.     If  an  act 
of  incorporation  is  procured,  expressed  in  the  same  language 
as  is  used  by  the  testator  in  this  bequest,  in  which  the  trus- 
tees named  by  him  are  named  as  corporators  and  managers, 
it  would  be  impossible,  by  any  known  canons  of  construction, 
to  so  construe  it  as  to  make  the  institutions,  when  incorpo- 
rated, denominational  in  their  management,  or  subject  to 
ecclesiastical  visitation.   The  scheme  set  forth  in  the  proposed 
act  of  the  legislature,  annexed  to  the  bill  of  complaint,  and 
which  is  necessary  to  give  this  charity  a  denominational 
caat,  illustrates   the   diflFerence   between   the  words  of  the 
bequest  and  the  appropriate  language  to  give  expression  to 
an  intent  to  make  an  eleemosynary  charity  denominational 
in  its  management,  and  subject  it  to  ecclesiastical  visitation. 

The  only  jurisdiction  of  the  Court  of  Chancery  over  this 
charity  is  to  decree  the  legal  construction  of  the  bequest, and 
to  restrain  the  trustees  from  diverting  the  trust  funds  fron 
the  declared  purposes  of  the  trust.     Beyond  that,  we  have 
no  jurisdiction  to  direct  or  advise  the  trustees  as  to  the  man- 
ner in  which  they  shall  exercise  their  office  ^s  trustees,  or 
regulate  the  internal  management  of  the  charity.     The  con- 
siderations urged  here,  connected  with  the  religious  faith  of 
the  testator  and  the  name  of  the  institutions  his  benevolence 
projected,  may  properly  be  addressed   to  the  executoi*8  to 
influence  them   in  the  conduct  of  these  institutions  while 
un«ler  their  control,  and  in  the  constitution  of  the  corpora- 
tion by  which  the  charity  is  finally  to  be  administered;  but 
they  do  not  furnish  the  elements  upon  which  this  court  caa 
act  in  construing  the  will  of  the  testator,  to  declare  thath^ 
has  given  such  directions  on  that  subject  that  a  departure 
from  them  will  be  a  diversion  of  the  trust  funds  from  the 
declared  objects  of  the  trust,  such  as  would  require  the  inter- 
position of  this  court  to  restrain  the  executors,  or  to  punish 
them  for  a  violation  of  their  duty  as  trustees. 

The  conclusion  is,  that  the  testator  has  provided  for  an 
asylum  and  hospital  for  the  general  charitable  purposes  which 
such  institutions  are  designed  to  promote,  and  that  the  right 
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to  establish  those  institutions  for  the  purposes  specified,  ar.d 
to  determine  the  manner  in  which  they  shall  be  organized, 
is  vested  in  the  executors,  with  no  other  restriction  than  that 
the  institutions,  when  established,  shall  bear  the  name  men- 
tioned in  the  will ;  and  that  they  are  not  bound  to  place 
them  under  the  direction  of  the  Roman  Catholic  church,  or 
to  subject  them  to  the  visitation  of  the  bishop  or  clergy  of 
that  church,  or  to  cause  its  worship  to  be  adopted,  or  its 
tenets  to  be  taught  exclusively,  or  at  all,  except  as  their  own 
judgment  impels  them. 

The  decree  of  the  Chancellor  appealed  from,  dismissed  the 
bill  with  costs.     The  bill  was  filed  at  the  instance  of  the 
executors,  with  the  view  of  having  the  construction  of  the 
will  settled  by  a  decree  of  the  court  for  their  guidance, 
before  the  erection  of  suitable  buildings  for  the  purposes  of 
the  charity  was  commenced.     Where  the  duty  of  a  trustee 
is  a  matter  of  doubt,  it  is  his  undoubted  right  to  ask  and 
receive  the  aid  and  direction  of  a  court  of  equity  in  the 
execution  of  his  trust.     Kearney  v.  Macomb^  1  C.  E,  Green 
189.     In  such  cases,  if  reasonable  grounds  exist  for  coming 
into  the  court  to  obtain  the  construction  of  the  instrument 
creating  the  trust,  the  practice  is  to  allow  the  costs  and 
expenses,  as  it  respects  all   the  parties,   and   as   between 
attorney  and  client,  out  of  the  trust  funds.     1  Redfield  on 
Wills  493  ;  3  DanielTs  Ck,  Pr.  1554.    This  case  comes  within 
the  application  of  this  principle.     The  costs,  and  a  reason- 
able counsel  fee  on  both  sides,  both  in  this  court  and  in  the 
Court  of  Chancery,  should  be  allowed  out  of  the  trust  estate; 
the  amount  of  counsel  fees  to  be  settled  bv  the  Chancellor. 
In  this  respect  the  decree  of  the  Chancellor  is  modified ;  in 
all  other  respecta,  it  is  affirmed. 

Bedle,  J.,  dissenting. 

A  bill  was  filed  in  the  Court  of  Chancerv,  in  the  name  of 
the  Attorney  General,  upon  the  relation  of  the  Roman  Catho- 
lic bishop  of  the  diocese  of  Newark,  for  an  authoritative 
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construction  of  a  charitable  trust  in  the  will  of  Nicholas 
Moore,  deceased,  late  of  the  city  of  Newark.     The  testator 
died  July  1st,  1865,  having  made  his  will  March  29th,  1865. 
By  it,  after  providing  for  the  payment  of  his  debts,  he  gives 
$700  to  his  executors,  out  of  which  they  are  ta  pay  his 
funeral  expenses,  and  the  balance  to  pay  to  the  pastor  of  St. 
James  Roman  Catholic  church  in  Newark,  to  be  disposed  of 
by  him  at  his  discretion,  for  the  benefit  of  his  soul  and 
the  soul  of  his  deceased  wife.     He  then  gives  and  devises  to 
his  executors,  and   the  survivor  of  them,  all  the  residue  of 
his  estate,  real  and  personal,  in  trust,  first,   to  pay  three 
several  legacies  of  small  amounts,  and  then,  in  the  fourth 
place,  to  pay  and  appropriate  $1000  for  the  building  of  an 
altar  in  St.  James  Koman  Catholic  church  aforesaid,  aud  the 
sum  of  $600  for  the  construction  of  two  side  windows  in  said 
church,  one  to  contain  his  name,  and  the  other  that  of  his 
deceased  wife;  also,  in  the  fifth  place,  to  pay  to  St.  Mary's 
Orphan  Asylum,  then  or  lately  located  iu  Newark,  (which 
by  the  answer  appears  to  be  a  Roman  Catholic  institution,) 
the  sum  of  $400,  and  then,  as  follows :     "  Sixth.  With  the 
balance  of  my  estate  which  may  remain  after  executing  th^^ 
ibregoing  trusts,  to  establish,  as  soon  as  may  be  practicable 
after  my  decease,  in  what  is  now  known  as  the  fifth  ward 
of  said  city  of  Newark,  an  orphan  asylum,  to  be  called  St. 
James  Roman  Catholic  Orphan  Asylum,  and  also  hospital 
for  sick  and  infirm  persons;  and  my  said  executors,  or  the 
Furvivor  of  them,  shall,  as  soon  as  may  be  conveniently 
practicable  after  the  institutions  shall  have  been  established, 
cause  them  to  be  incorporated,  one  corporation  for  both  in- 
stitutions, and  shall  coavey  to  the  corporation,  when  created, 
all  the  property  belonging  by  assignment  or  appropriation 
of  said  executors,  or  the  survivor  of  them,  to  the  institutions. 
In  the  meantime  and  until  such  incorporation,  my  executors, 
or  the  survivor  of  them,  shall  have  the  management  of  the 
institutions.     Lastly.  I  hereby  constitute  and  appoint  Theo- 
dore Runyon,  now   mayor  of  said   city  of  Newark,  and 
Reverend  John  M.  Gervais,  now  pastor  of  St.  James  Roman 
Catholic  church  in  Newark  aloresaid,  executors,  <bc." 
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The  amount  of  the  residue  is  uot  certain.    The  relator 
lieges  that  it  will  be  about  $40,000,  and  the  executors  say 
hat  they  are  now  unable  to  state  what  the  amount  will  be. 
?he  relator  claims  that  the  testator  intended  the  two  institu- 
ions  to  be  of  a  denominational,  religious  character,  that  is, 
loman  Catholic.   The  executors  claim  that  they  are  entirely 
ecular  charities,  and  to  be  managed  without  reference  to 
jiy  particular  denominational  regulation.      No  question  is 
r  can  fairly  be  raised  as  to  the  duty  of  the  Court  of  Chan- 
ery  to  see  that  trusts  for  the  establishment  of  charities,  such 
s  are  indicated  in  this  will,  are  faithfully  carried  out.     The 
ntention  of  the  founder  must  be  observed.     If  it  appears 
rom  the  will  that  he  intended  these  institutions  to  be  under 
loman  Catholic  religious  regulation  or  management,  this 
ourt  has  no  option  but  to  compel  the  executors  to  carry  out 
hat  intention.    What,  then,  did  the  testator  intend  conceru- 
ng  that?     This,  now.  is  simply  a  question  of  religious  man- 
igement,  and  not  as  to  the  extent  of  the  charities,  so  far  as 
hose  who  are  to  be  benefited  by  them  are  concerned.     That 
vill  be  hereafter  considered.  These  charities,  in  their  nature, 
ire  eleemosynary,  and  need  not  be  under  denominational 
•ontrol.     Religious  instruction  and  consolation,  however,  are 
itting  and  proper  in  their  management,  and  were  the  will 
jntirely  silent  on  this  subject,  it  would  not  be  presumed  that 
-eligious  education  was  intended  to  be  excluded  from  the 
Lsylum,  or  religious  privileges  and  comforts  from  the  hos- 
)ital.     No  such  presumption  as  that  is  to  be  overcome  in 
ooking  for  the  intention  of  the  testator  in  his  will.     The 
)nly  presumption  that  would  arise,  in  the  absence  of  any 
expression  to  the  contrary,  would  be  that  he  either  intended 
ais  charities  to  be  free  from  exclusive  sectarian  regulations, 
)r  that  he  was  willing  that  those  to  whom  the  management 
ivas  entrusted  should  exercise  iheir  discretion  about  ii.    Aiid 
this  is  not  a  violent,  stubborn  presumption,  for  such  char^tit^s 
are  often  under  denominational  control.     They  may  be  tu- 
Lirely  secular,  or  they  may  be  a  part  of  the  system  recog- 
nized and  fostered  by  a  particular  denomination  to  propagate 
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its  faith  and  practically  exemplify  it.     The  bill  states  ''that 
the  Roman  Catholic  diurch  has  many  orphan  asylums  and 
hospitals  under  its  care,  with  orders  of  men  and  women 
especially  trained  for  this  department  of  christian  labor;" 
and  that  is  distinctly  admitted  in  the  answer.     The  inqairj, 
then,  fairly  arises,  did  the  testator,  when  he  directed  his 
executors  to  establish  an  orphan  asylum  and  hospital  for 
sick  and  infirm  persons,  mean  such  as  are  purely  secalar, 
and  which  might  only  be  presumed  to  be  so,  or  did  he  mean 
such  as  are  analogous  to  those  recognized  and  maintained 
under  the  patronage  of  the  Roman  Catholic  church  ?     This 
question,  it  is  true,  must  be  settled  by  the  will  itself,  yet  in 
reading  it  we  ought  to  put  ourselves  in  the  place  of  the 
testator,  with  the  light  of  the  circumstances  that  surrounded 
him,  and  then  see  how  the  language  of  the  will  aflFects  its 
subject  matter.     1  Jarman  on  Wills  349,  note,  ch,  14. 

That  he  was  a  Roman  Catholic  is  admitted.     His  other 
bequests,  excepting  three  inconsiderable  legacies,  show  bis 
attachment  to  that  church.      That  church  recognizefl  the 
maintenance  of  orphan  asylums  and  hospitals,  as  ^  part  of 
its  christian  labor.     These  facts,  although  of  the  religion  and 
religious  surroundings  of  the  testator,  are  competent,  under 
the  well  known  principle  of  construction  already  staled,  as 
lights  to  help  ascertain  the  meaning  and  application  of  the 
language  used.      Religious  opinions   of  the  founder  of  a 
charity  are  sometimes  admitted  to  control  the  objects  of  it, 
or  the   administration  of  the  trust,    where  the  charity  is 
created  to  promote  a  religious  establishment    or   religious 
education,  and  when  the  intention  as  to  the  religion  to  be 
promoted  is  not  expressed,  or  expressed  in  a  very  uncertain 
way.     In  such   cases  the  object  being  to  promote  religion, 
and  it  so  appearing  in  the  instrument  of  foundation,  it  has 
been   presumed   that  the  founder  intended  some  particular 
form  of  religious  doctrine  to  be   taught  or  supported,  and 
that  he  could  not  have  intended  to  propagate  any  other  form 
than  his  own.     Hence,  his  own  has  been  considered  to  coa- 
trol.     This  seems  to  be  the  principle  announced  by  Sir  John 
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Romilly  in  The  Attorney  General  v.  Calvert^  2S  Beav.  258, 
md  without  controverting  it,  it  ia  only  necessary  to  say  that 
t  has  no  application  to  the  rule  of  construction  now  invoked. 
Concisely  stated,  it  is  as  follows  r  the  object  being  to  promote 
religion,  some  form  was  presumed  to  be  intended,  and  hence 
liis  own  was  that  form,  unless  expressed  otherwise.  That  is 
not  a  doctrine  of  construction,  but  of  legal  presumption. 
The  rule  of  construction  referred  to,  is  stated  by  Lord  Chan- 
cellor Cottenham,  in  the  case  of  The  Attorney  General  v. 
Shore,  in  the  House  of  Lo-rds  (11  Sim,  639),  upon  the 
admissibility  of  extrinsic  evidence  to  ascertain  the  intention 
of  Lady  Hewley  in  her  charities  "to  godly  preachers  of 
Christ's  holy  gospel,'*  &c.  After  the  delivery  of  the  opinions 
of  the  learned  judges,  to  whom  the  several  questions  in  the 
cause  had  been  referred,  the  Lord  Chancellor,  in  moving  the 
judgment  of  the  house,  uses  this  language  :  **  Your  lordships 
will  have  observed  that  in  the  discussion  in  the  Court  of 
Chancery,  a  very  large  range  of  evidence  was  admitted  with 
\  view  of  coming  to  a  decision  as  to  what  Wiis  the  intention 
af  Lady  Hewley,  which  could,  after  all,  only  be  judged  of  by 
the  language  and  views  used  in  the  deeds.  In  what  respect 
and  for  what  purposes  this  evidence  was  properly  received, 
was  the  subject  of  one  of  the  questions  put  to  the  learned 
judges,  and  ha&  been  the  subject  of  some  difference  in  their 
opinions.  It  does  not  appear  to  me  necessary  to  consider 
minutely  these  differences,  because  I  conceive  that  keeping 
strictly  within  those  rulea  which  all  the  opinions  recognize, 
there  is  sufficient,  upon  the  view  taken  by  the  great  majority, 
to  support  the  conclusion  to  which  they  have  come  upon  the 
main  point  in  the  case.  It  was  very  clearly  and  shortly 
laid  down  by  Mr.  Baron  Gurney,  *  that  that  part  of  the 
evidence  which  goes  to  show  the  existence  of  a  religious 
party,  by  which  the  phraseology  found  in  the  deeds  was 
used,  and  in  the  manner  in  which  it  was  used,  and  that  Lady 
Hewley  was  a  member  of  that  party,  is  admissible;'  that 
being  in  effect  no  more  than  receiving  evidence  of  the  cir- 
cumstances by  which  the  author  of  the  instrument  was 


624        COURT  OF  ERRORS  AND  APPEALS. 

Attorney  General  v.  Moore's  Executors. 

surrounded  at  the  time."     The  principle  is  here  laid  down 
that  the  intention  must  be  judged  of  from  the  instrument, 
and  in  the  light  of  the  circumstances  surrounding  at  the 
time.     Let  us,  then,  take  this  familiar  principle,  with  the 
circumstances   surrounding    the    testator,   and   proceed  to 
ascertain  from  the  will  the  character  of  the  charities  in- 
tended.     The  asylum  and  hospital  are  mentioned  as  two 
institutions,  yet  he  directs  that  they  shall  be  incorporated  as 
one — "  one  incorporation  for  both  institutions."     From  this, 
it  is  evident  he  intended  both  to  be  under  one  management, 
and  the  reasonable  construction  of  the  clause,  "  an  orphan 
asylum,  to  be  called  St.  James  Roman  Catholic  Orphan 
Asylum,  and  also  hospital  for  sick  and  infirm  persons,"  taken 
in  connection   therewith,  is,  that  the  asylum  and  hospital 
should  be  called  St.  James  Roman  Catholic  Orphan  Asylum 
and  Hospital  for  sick  and  infirm  persons. 

Now,  does  this  name  mean  anything,  or  is  it  delusive  and 
senseless  ?     Does  it  mean  a  secular  charity  purely,  or  such  a 
charity  as  is  well  recognized  by  the  Roman  Catholic  church, 
with  which,  as  it  appears,  he  was  familiar?  St.  Mary's  Orphan 
Asylum  was  an  orphan  asylum  merely.     That  was  Roman 
Catholic,  and  he  gave  to  it.     This  charity  is  for  orphans,  and 
sick  and  infirm  persons  besides.     Does  he  mean  to  have  this 
charity  just  what  he  calls  it,  or  something  else  ?     Names,  lik^ 
titles  to  acts  of  the  legislature,  may  denote  character  ana 
quality,  or  they  may  indicate  but  little.    Whether  either,  de- 
pends much  upon  the  name  itself,  and,  in  this  case,  upon  how 
it  is  used.     It  is  no  uncommon  thing  to  name  institution?, 
whether  educational,  religious,  political,  or  charitable,  from 
individuals  concerned  in  or  connected  with  the  general  object 
of  the  institution.     From  that  no  particular  quality  Ciin  be 
drawn.     Churches  are  often  named  after  saints,  and  no  de- 
nominational character  mav  be  deduced  from  it;  but  when  in 
addition  to  that,  a  peculiar  denominational  name  is  added,  as 
tor  instance,  the  St.  James  Roman  Catholic  church,  no  one 
could  hesitate  to  believe  that  it  meant  what  it  said,  that  it 
Ahowed  as  plainly  as  words  could  make  it;  that  the  church 
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that  bore  that  name  was  a  Roman  Catholic  church  ;  and  so 
of  all  other  churches  of  any  sect  or  creed.  The  name, 
whether  Baptist,  Episcopalian,  Methodist,  Presbyterian,  or 
whatever  religious  sect  it  may  be,  is  always  considered  as 
showing  the  denominational  character  of  the  church,  and  no 
one  could  reasonably  think  otherwise.  Denominational 
names,  so  far  as  common  observation  goes,  are  only  used  to 
denote  character  or  some  quality  when  applied  to  church 
organizations,  and  to  the  common  understanding  the  same 
rule  would  naturally  apply  to  any  organization  that  may  be 
managed  under  some  religious  discipline,  whether  it  be  an 
orphan  asylum,  a  hospital,  or  a  school.  The  compound 
adjective,  Roman  Catholic,  prefixed  to  either,  would,  accord- 
ing to  natural  and  plain  construction  and  understanding, 
give  that  peculiar  quality  to  it.  Those  words  would  designate 
the  kind  of  an  institution  it  should  be,  just  so  far  only  as 
they  would  qualify  the  substantive.  In  the  absence  of  words 
of  quality,  I  concede  that  this  charity  would  not  be  under 
denominational  control  as  to  religion,  but  when  such  words 
are  given  by  which  it  shall  be  called  as  long  as  the  institu- 
tion shall  survive,  I  cannot  hesitate  to  believe  that  the 
founder  intended  that  the  object  of  his  bounty  should  be  just 
what  he  called  it.  It  was  suggested  that  the  testator  may 
have  intended  in  the  name  he  gave,  to  show  bis  attachment 
and  respect  for  the  St.  James  Roman  Catholic  church,  of 
which  he  was  a  member.  Had  he  simply  called  his  charity 
St.  James  Orphan  Asylum  and  Hospital,  there  might  have 
been  some  plausibility  in  the  suggestion,"  but  when  he  goes 
further  and  adds  the  name  of  a  religious  denomination,  I 
cannot  believe  that  simply  to  commemorate  that  church,  he 
meant  to  have,  for  all  time,  the  strange  inconsistency  of  a 
denominational  name  to  a  charity  only  secular,  particularly 
when  no  such  intention  is  found  in  the  will.  What  right 
have  we  to  say  that  he  did  not  intend  that  institution  to  be 
what  he  called  it  ?  Why  should  we  not  rather  say  that  he 
meant  what  he  called  it,  when  a  name  so  significant  and 
characteristic  is  given  ?    If  we  do  not,  then  we  surmise  and 
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wonder  why  he  should  have  fixed  a  designation  so  anomaloos. 
Every  effort  to  account  for  it  like  the  one  stated,  takes  ns 
away  from  the  terms  of  the  will,  and  gives  no  solution  that 
can  satisfy  or  explain.  This  designation  by  name  overcomes 
all  presumption  that  the  charity  was  only  secular,  by  reason 
of  any  general  words  employed.  It  is  not  the  policy  of  the 
law  to  raise  violent  presumptions  to  disconnect  charities  from 
religious  denominations.  Their  management  is  often  better 
and  more  earnest  under  the  regulation  of  a  particular  faith, 
than  under  the  common  humanity  of  even  enlightened 
society ;  still  the  presumption  of  the  law  should  not  be  dis- 
turbed, except  when  a  sufficiently  distinct  intention  to  the 
contrary  is  manifested.  The  intention  of  the  founder  ia 
clear  in  this  case,  unless  something  is  found  in  his  will  to 
indicate  that  he  did  not  mean  his  institutions  to  be  what  he 
called  them.     Is  there  anything  of  that  character  ? 

The  next  direction  is  to  incorporate  them  as  one.    This  is 
proper  and  convenient  for  the  management  and  perpetuity 
of  the  trust.     A  reference  to  the  legislation  of  this  stat^ 
shows  that  St.  Mary's  Orphans  Asylum,  referred  to  in  the 
testator's  will,  was  incorporated  March  10th,  1*853,  (Lo^ 
1853,  2^'  405) ;  and  that,  from  the  answer,  is  wholly  under 
denominational  management.    Whether  under  Roman  Catho- 
lic regulations  or  not,  these  institutions  ought  to  be  incor- 
porated.    But  the  chief  reliance  against  any  secular  charac- 
ter, is  in  the  fact  that  the  testator  directs  that  in  the  mean 
time,  and  until  such  incorporation,  his  executors,  or  the  sur- 
vivor, shall  have  the  management  of  the  institutions;  and 
also  in  the  fact  that  whilst  one  of  the  executors  is  a  Roman 
Catholic,  the  other  is  a  Protestant.     The  order  of  the  execu- 
tors' duties  concerning  this  trust,  as  stated  in  the  will,  is  as 
follows :    First,   to  establish  the   institutions.     That  would 
comprehend  their  erection,  and  perhaps  organization.     Sec- 
ondly, after  their  establishment,  as   soon  as   conveniently 
practicable,  to  cause  them  to  be  incorporated.     Thirdly,  to 
convey  the  property  to  the  corporation.     Now  it  might  be, 
that    between    the   establishment  and   incorporation    ther« 


JUNE  TERM,  1868.  527 


Attorney  General  v.  Moore's  Executors. 


would  be  some  unavoidable  delay  ;  and  to  meet  that  contin- 
gency, the  right  to  manage  was  given  to  the  executors,  or 
their  survivor.  Even  with  an  intention  that  the  institutions 
should  be  Roman  Catholic,  it  is  not  strange  that  the  testator 
should  associate  with  the  other  executor,  who  is  a  clergyman, 
a  lawyer  occupying  official  position,  for  the  settlement  of  his 
estate,  and  to  hold,  invest,  and  control  the  residue,  in  trust 
to  be  appropriated  for  the  purposes  intended.  Such  duties 
require  skill,  integrity,  and  good  judgment;  and  besides,  legal 
knowledge,  if  not  indispensable,  was  desirable,  and  likely  to 
be  sought  for.  That  executor  is  not  selected  in  the  will 
because  he  is  a  protestant,  or  even  as  mayor.  Reference  to 
his  office  is  only  made  as  deacriptio  persoruB,  He  is  selected 
as  an  individual.  What  knowledge,  if  any,  the  testator  had 
of  his  faith,  at  the  time  of  the  making  of  the  will,  does  not 
appear,  and  nothing  is  shown,  otherwise  than  that  he  was 
appointed  as  a  competent,  trustworthy,  legal  business  man, 
who  could  be  relied  upon  to  carry  out  all  the  trusts  of  the 
will,  in  connection  with  the  testator's  pastor.  It  is  fairer  to 
argue  that  because  he  appointed  a  Roman  Catholic  priest 
one  executor,  that  he  expected  he  would  more  immediately 
control  the  religious  features  of  his  bequests,  leaving  the 
otheij  executor  to  attend  to  the  strictly  business  parts  of  his 
trusts,  than  from  the  fact  of  the  protestantism  of  the  latter 
to  infer  that  the  testator  did  not  mean  the  name  of  his 
charity  to  indicate  the  truth.  To  establish  and  organize 
those  institutions,  if  to  be  under  Roman  Catholic  control,  to 
incorporate  them,  and  when  incorporated  to  convey  to  the 
corporation,  are  not  more  inconsistent  for  a  protestant,  than 
to  pay  out  money  for  the  soul  of  the  testator  and  his  wife, 
or  for  the  erection  of  an  altar  and  memorial  windows  in  a 
Roman  Catholic  church,  or  for  the  benefit  of  another  Roman 
Catholic  Orphan  Asylum.  If  the  testator  had  confidence 
that  he  would  do  the  one,  he  naturally  could  expect  that  he 
would  do  the  other.  It  is  very  apparent  that  any  manage- 
ment the  executors  or  the  survivor  might  have  to  exercise, 
would  only  be  temporary  between  the  establishment  and  the 
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incorporation,  and  it  would  depend  very  moch  upon  the 
executors  themselves  whether  they  or  either  of  them  would 
have  to  take  the  management  at  all.  With  proper  action 
on  their  part,  any  such  necessity  could  hardly  be  expected; 
and  I  see  no  reason  why  the  testator  could  not  have  relied 
upon  the  lay  executor  to  do  whatever  that  necessity  required 
of  him,  even  if  those  in  Roman  Catholic  orders  or  faith  should 
control  the  religious  management.  We  must  be  better  satis- 
fied; than  from  the  disclosures  of  this  case,  that  the  testator 
had  reason  to  believe  his  lay  executor  could  not,  in  con- 
sciencCj  carry  out  one  object  of  his  trust  as  well  as  another, 
before  we  allow  the  simple  fact  that  he  was  a  proteataot, 
with  no  evidence  that  the  testator  knew  he  had  any  protest- 
ant  sectarian  faith,  to  be  used  to  overcome  what  I  conceive 
to  be  a  designation  of  what  these  institutions  should  be. 

The  idea  that  he  intended  a  sectarian  charity,  at  least  iu 
management,  is  also  encouraged  from  the  fact  that  he  made 
no  provision  for  its  permanent  support  It  seems  to  be 
conceded,  from  the  scope  of  the  pleadings^  that  the  estate  is 
barely  sufficieift  to  establish  the  institutions  with  any  reason- 
able capacity.  He  was  familiar  with  the  care  exercised  in 
his  own  denomination  over  this  class  of  charities.  He  knew  • 
of  their  men  and  women  qualified  for  that  departraeiit  of 
labor.  And  it  is  more  reasonable  to  believe  that  in  the  absence 
of  any  provision  for  their  support,  he  trusted  to  that  liberal- 
ity and  care  which  were  his  immediate  surroundings,  rather 
than  to  promiscuous  aid. 

The  view  already  taken  is  entirely  inconsistent  with  the 
idea  that  he  intended  to  leave  all  questions  of  religious  man- 
agement to  his  executors,  from  the  general  nature  of  their 
powers.  But  a  word  more  as  to  that.  The  powers  given 
certainly  imply  a  large  discretion,  but  they  are  eniirtly 
consistent  with  complete  subordination  to  the  quality  or 
kind  of  charity  that  the  name  denotes.  There  is  no  clause 
necessarily  implying  an  unlimited  discretion  in  the  execu- 
tors, and  I  see  nothing  to  encourage  the  belief  that  he  intende<l 
them  or  the  corporation   to  exercise  their  own  discretion 


JUNE  TERM,  1868.  629 

Attorney  Qeneral  v.  Moore's  Execators. 

• 

hether  the  institutions  should  have  any  religious  regulation 
•  not,  or  what  it  should  be.  When  the  will  shows  that  he 
mtemplated  a  particular  kind  of  charity,  all  expressions 
•Deeming  its  establishment,  although  general  when  de- 
ched,  must  be  construed  in  reference  to  that.  The  will 
iars,  to  my  mind,  such  convincing  evidence  of  the  kind  of 
larities  the  testator  contemplated,  that  I  shall  vote  to  de- 
sire that  he  intended  his  executors  to  establish  those  insti^ 
tions  in  such  a  way  as  that  they  shall  be  under  Roman 
itholic  religious  control. 

Who  can  participate  in  the  benefit  of  these  charities  re- 
ains  to  be  briefly  referred  to.  No  provision  being  made  to 
ipport  them,  the  extent  of  their  usefulness  will  depend  upon 
le  aid  that  the  benevolent  may  extend  to  them,  and  there- 
re  those  in  the  management  ought  to  have  a  large  discre- 
on  on  this  question.  It  does  not  follow  that  Roman  Catholics 
one  are  to  participate  in  the  benefit^  because  there  is  a 
Oman  Catholic  control  in  matters  of  religion;  and  without 
^tempting  now  to  abridge  the  discretion  of  the  executors,  it 

only  necessary  to  say  that  there  is  no  intention  disclosed 
,  the  will  that  Roman  Catholic  orphans,  or  the  sick  and 
ifirm  of  that  denomination,  should  alone  be  the  recipients 
'  the  bounty.  In  the  case  of  The  Attorney  General  v.  The 
herborne  Grammar  Sckool^  18  Beav,  256,  (18  Jur.  636,)  the 
[aster  of  the  Rolls  makes  the  distinction  between  establish- 
ig  a  school  for  the  education  of  youth  of  all  denominations 
lerely,  and  "  regulating  a  school  the  primary  object  of  which 
as  to  afford  instruction  and  education  to  members  of  the 
jtablished  church,  in  such  a  manner  as  to  enable  families  of 
issenters  to  participate  in  their  advantages ;"  and  he  further 
lys,  that  '*  it  does  not  follow  because  this  is  a  Church  of  Eng- 
.nd  school,  that  dissenters  are  to  be  excluded  from  all  benefit 
f  the  instruction  there  given."  I  am  willing  also  to  adopt 
le  suggestion  of  the  same  learned  Master  of  the  Rolls,  in 
le  case  of  the  Attorney  General  v.  Calvert ,  (23  Beav.)  already 
jferred  to,  that  "  in  eleemosynary  charities,  the  presump- 
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tion  is  that  he  incladed  all."     Some  of  the  charities  in  this 
case  were  subject  to  certain  conditions  not  religious,  others 
had  duties  of  a  religious  nature  connected  with  them,  yet 
being  all  eleemosynary  as  to  the  benefit,  the  selection  of  the 
beneficiaries  was  held  not  to  depend  upon  their  opinions  or 
denomination.     They  were  of  course  subject  however  to  the 
conditions  and  duties  which  the  trusts  required  in  the  enjoy- 
ment of  the  benefit;  and  it  was  upon  the  question  whether 
any  religious  qualification  was  required  to  enable  persons  to 
participate  in  the  charities  then  under  consideration,  that  the 
expression  is  found  in  the  opinion  of  Sir  John  Romilly,  that 
**  in  eleemosynary  charities  the  religious  opinions  and  tenets 
of  the  founder  are  wholly  to  be  disregarded,  and  are  to  bo 
treated  afi  forming  no  indication  of  his  intention  on  which 
this  court  can  act."     This  remaric  is  calculated  to  be  misun^ 
derstood.     It  means  only  that  the  scope  of  the  bounty  it^ 
eleemosynary  charities  is  not  to  be  limited  by  the  religiou^^ 
tenets  of  the  founder.     They  form  no  indication  that  he  in- 
tended  to  exclude  any  who  were  not  qualified  with  his  creed. 
It  is  not  claimed  by  the  relator  that  the  objects  of  these 
charities  should  be  selected  with  any  reference  to  the  Roman 
Catholic  faith.     The  bill  states  the  contrary^   and  such,  I 
think,  is  the  fair  construction  of  the  will.     The  court  ought 
not  to  interfere  in  this  respect  with  the  discretion  of  whoever 
for  the  time  being  are  the  legal  managers  of  the  institutions, 
unless  there  should  be  such  abuse  as  to  seriously  atfect  the 
fair  operation  of  the  trust. 

The  result  to  which  I  have  come  is^  that  the  decree  dis- 
missing the  bill  should  be  reversed,  and  a  decree  be  made 
declaring  that  the  executors  shall  establish  the  institutions, 
so  that  there  shall  be  a  religious  control  by  the  Roman  Catho- 
lics>  the  whole  mode  and  all  the  details  in  the  performance 
of  that  duty  to  be  left  to  the  discretion  of  the  executors  or 
the  survivor,  and  also  that  in  selecting  the  persons  to  be 
benefited  by  the  charities,  no  religious  qualification  is  neces* 
sary. 
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The  decree  waa  affirmed  by  the  following  vote : 

For  affirmance — Beasley,  C.  J.,  Depue,  Elmer,  Oqden, 
Olden,  Vredenbuegh,  Woodhull.    7. 

For  reversal — Bedle,  Dalrimple,  Clement,  Kennedy, 
Vail,  Wales.    6. 


De  Groot  and  wife,  appellants,  and  McCotter,  respondent. 

Bill  to  foreclose  mortgage  to  seoare  bond  conditioned  for  payment  of 
principal  in  five  years  from  date,  with  interest  payable  quarterly,  and  con- 
taining an  agreement,  that  should  default  be  made  in  the  payment  of  the 
laid  interest,  or  of  any  part  thereof,  on  any  day  whereoa  the  same  is  made 
payable,  and  should  the  same  remain  unpaid  and  in  arrear  for  the  space  of 
thirty  days,  then  and  from  thenceforth,  the  principal  sum,  with  all  arrear- 
ages of  interest,  should,  at  the  option  of  the  obligee,  his  executors,  admin- 
istrators, or  assigns,  become  and  be  due  and  payable  immediately  thereafter, 
although  the  period  limited  for  the  payment  thereof  might  not  thea  have 
expired.     Seld — 

1.  That  though  time  is  of  the  essence  of  the  contract,  equity  will  not  en- 
force a  forfeiture  of  the  credit  if  the  omission  to  pay  interest  within  the  time 
B(»ecified  has  been  occasioned  by  the  acts  or  declarations  of  the  complainant. 

2.  If  the  omission  to  pay  interest  within  the  time  limited  has  hap- 
pened by  the  negligence  of  the  defendant,  the  forfeiture  has  been  incurred 
and  the  contract  will  be  enforced. 

3.  The  court  will  not  enforce  a  forfeiture  of  credit  if  the  complainant 
is  himself  in  fault,  or  has  misled  the  defendant. 


The  opinion  of  the  Chancellor  is  reported  ante^p.  72. 

Mr,  Magie,  for  appellants. 

Mr,  Flemming,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J. 

The  bill  in  this  case  was  filed  to  foreclose  a  mortgage 
given  to  secure  a  bond,  in  the  penal  sum  of  f  1000,  dated  on 
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the  Ist  day  of  November,  1864,  conditioned  for  the  payment 
of  $500  on  the  Ist  day  of  November,  1869,  with  interest 
from  date,  at  the  rate  of  seven  per  centum  per  annum,  to  be 
paid  quarterly.     The  condition  of  the  bond  contains  an  ex- 
press agreement,  that  should  default  be  made  in  the  payment 
of  the  said  interest,  or  of  any  part  thereof,  on  any  day 
Y^hereon  the  same  is  made  payable,  and  should  the  same  re- 
main unpaid  and  in  arrear  for  the  space  of  thirty  days,  then 
and  from  thenceforth,  that  is,  after  the  lapse  of  the  said 
thirty  days,  the  principal  sum  of  $500,  with  all  arrearages  of 
interest,  should,  at  the  option  of  the  obligee,  his  executors, 
administrators,  or  assigns,  become  and  be  due  and  payabler 
immediately  thereafter,  although  the  period  limited  for  the 
.payment  thereof  might  not  then  have  expired. 

The  facts  material  to  a  correct  decision  of  the  case,  as  I  gather 
them  from  the  pleadings  and  proofs  before  us,  are  in  substance 
as  follows  :  the  quarterly  payments  of  interest  upon  the  bond 
in  question,  were  regularly  and  punctually  made  until  the  Ist 
day  of  May,  1866,  when  an  alleged  default  was  made  in  the 
payment  of  the  interest  which  then  fell  due,  and  the  same 
remained  unpaid  for  more  than  thirty  days;  thereupon  the 
complainant  claimed  that  by  reason  of  such  default  the 
whole  principal  had  become  due,  and  accordingly,  on  or 
about  the  2d  of  June,  then  next  following,  demanded  pay- 
ment thereof,  with  all  arrears  of  interest.  The  demand  was 
not  complied  with,  nor  has  the  quarterly  interest,  which  fell 
due  on  the  1st  of  August,  1866,  been  paid.  On  the  22d  day 
of  November,  1866,  the  bill  to  foreclose  was  filed,  wherein 
it  is  claimed  that  the  credit  given  by  the  bond  had  been 
forfeited,  by  reason  of  the  non-payment  of  the  May  and 
August  interest.  The  defendant  is  a  resident  of  New  York, 
and  the  complainant  of  Jersey  City,  in  this  state.  On  the 
17th  day  ot  April,  1865,  the  original  mortgagee  assigned 
the  mortgage  and  bond  to  the  complainant.  Some  time 
prior  to  the  1st  day  of  May,  in  the  year  last  mentioned,  the 
defendant  had  become  the  purchaser  of  the  equity  of  re- 
demption in  the  mortgaged  premises,  and  had  assumed  the 
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payment  of  the  mortgage  debt.  The  first  payment  of  interest 
made  by  defendant  to  complainant  was  on  or  about  the  1st 
day  of  May,  1865,  at  defendant's  place  of  business,  in  New 
York.  The  parties  then  and  there  agreed  by  parol,  that  the 
quarterly  payments  of  interest  should  thereafter  be  made 
there,  and  the  complainant  promised  to  call  at  that  place 
and  receive  the  interest  which  would  from  time  to  time  fall 
due,  declining  to  give  the  street  and  number  of  his  residence 
in  Jersey  City.  According  to  that  arrangement,  the  interest 
payments  were  duly  made  until  the  1st  day  of  May,  1866. 
On  or  about  the  2d  of  June  then  next,  when  complainant  de- 
manded payment  of  the  principal,  as  well  as  interest  of  his 
bond,  he  was  tendered  the  interest,  but  refused  to  accept  it, 
saying  that  he  wanted  the  principal  as  well  as  the  interest. 
The  reason  of  default,  so  to  call  it,  in  the  payments  of  in- 
terest was  because  the  complainant  failed  to  call  at  the  place 
appointed,  and  there  receive  the  quarterly  payments  as  they 
respectively  fell  due.  The  defendant  defends  this  suit  upon 
the  ground  that  he  is  not,  under  the  circumstances,  in  de- 
fault, and  has  not  incurred  a  forfeiture  of  the  day  of  payment, 
which  will  in  equity  be  enforced.  If  the  non-payment  of 
the  interest  falling  due  in  May  or  August,  happened  by  the 
negligence  of  the  defendant,  the  forfeiture  has  been  incurred, 
and  the  contract  will  be  enforced,  as  well  in  equity  as  at 
law.  Such  was  the  ruling  of  Chancellor  Williamson  in  the 
case  of  Baldwin  v.  Van  Vorat,  2  Stockt,  577.  In  the  decision 
of  that  case,  as  well  as  the  reasoning  by  which  it  is  supported, 
I  entirely  concur.  On  the  other  hand,  if  the  default  or 
omission  to  pay  the  interest  within  thirty  days  after  it  be- 
came due,  was  the  result  of  honest  mistake  or  misapprehen- 
sion, into  which  the  defendant  was  led  by  the  acts  or 
declarations  of  the  complainant,  a  court  of  equity  will  not, 
under  such  circumstances,  hold  the  failure  to  pay,  a  forfeiture 
of  the  credit.  If  the  complainant  fiiiled  to  call  at  the  time 
and  place  appointed  for  payment  of  his  interest,  and  by 
reason  of  such  failure  the  defendant  was  not  able  to  make 
payment  within  the  precise  time  fixed,  equity  will  not  cou- 
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sider  the  defendant  as  in  default.    He  has  an  ezcose  for  non- 
payment, which  will,  in  a  court  of  equity,  be  regarded  as 
valid,  though  by  the  condition  of  the  bond  time  is  of  the 
essence  of  the  contract.     In  the  case  before  us,  a  court  of 
equity  will,  contrary  to  the  general  rule,  enforce  a  forfeiture 
if  incurred,  yet  there  must  have  been  a  "  default,"  according 
to  the  meaning  of  that  term  as  used  in  the  condition  of  the 
bond.     If  the  complainant  has  given  further  day  of  payment, 
or  in  any  other  way  waived  the  payment,  according  to  the 
letter  of  the  bond,  the  default  contemplated  and  provided 
against  has  not  happened.  In  the  case  of  Albert  v.  Grosvenor 
Investment  Co,,  3  Law  Hep,  (Court  of  Queens  Bench)  123, 
it  was  held  at  law,  that  there  had  been  no  default  in  pay- 
ment of  a  mortgage,  similar  to  that  now  in  question,  where 
an  extension  of  time  of  payment  had  been  given  by  parol. 
The  Chief  Justice  in  his  opinion  in  that  case  says:  "I see 
nothing  which  goes  to  show  that,  if  by  the  consent  of  the 
l)er8on  who  is  to  receive  payment  the  time  of  payment  is 
extended,  the  omission  to  pay  within  the  time  specified  must 
be  a  *  default'  within  the  meaning  of  the  word  in  the  bill  of 
sale;  and  it  would  be  monstrous  to  hold  that  it  was  a  de- 
fault, for  the  mortgagee  might  always  lead  the  mortgagor 
into  a  snare  by  consenting  that  the  time  for  payment  should 
be  extended,  and  then  coming  down  upon  him  by  insisting 
that  there  had  been  a  default." 

It  is  not  now  necessary  to  determine  whether  the  agreement 
by  parol  can  be  admitted  to  change  the  legal  effect  and  opera- 
tion of  the  writing  under  seal.  The  question  here  is,  whether 
the  default  has  happened,  if  the  omission  to  pay  was  caused  by 
the  defendant's  reliance  in  good  faith  on  the  parol  agreement. 
I  cannot  see  how  the  complainant  can  conscientiously  insist  on 
a  forfeiture,  when  all  the  defendant  did,  or  rather  omitted  to 
do,  was  in  pursuance  of  a  previous  agreement  between  him  and 
the  complainant.  The  case  of  j\^r/e8  v.  Clark,  7  Paige  179,  is 
directly  in  point.  In  that  case,  shortly  before  the  interest 
became  due,  an  assignee  of  the  mortgage,  who  had  assigned 
the  same  and  guaranteed  the  payment,  informed  the  mort- 
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gagor  of  the  assignment,  but  gave  him  no  information  as  to 
the  residence  of  the  assignee.  The  mortgagor,  after  several 
ineffectual  attempts  to  find  the  last  assignee,  tendered  the 
interest  to  the  first  assignee,  who  refused  to  receive  it,  on 
the  ground  of  the  last  assignment.  A  short  time  thereafter, 
while  the  mortgagor  was  endeavoring  to  find  the  residence 
of  the  last  assignee,  proceedings  in  foreclosure  were  com- 
menced, and  it  was  claimed  that  the  day  given  for  the  pay- 
ment of  the  principal  sum  had  been  forfeited.  The  court 
held,  that  to  take  advantage  of  the  non-payment  of  the  interest 
and  enforce  the  forfeiture,  would  be  inequitable  and  uncon- 
scientious. The  defendant  in  the  case  before  us,  did  not 
forfeit  his  credit  by  his  failure  to  pay  the  quarter's  interest 
due  on  the  1st  of  May.  It  is  claimed,  however,  that  the 
non-payment  of  the  August  interest  worked  a  forfeiture  and 
was  a  default,  according  to  the  proper  meaning  of  that  word 
as  used  by  the  parties.  It  is  said,  that  when  the  complain- 
ant in  June  insisted  that  the  principal  had  become  due  by 
reason  of  the  non-payment  of  the  preceding  quarter's  in- 
terest, he  thereby  gave  the  defendant  fair  notice  that  neither 
interest  nor  principal  would  thereafter  be  called  for  at  de- 
fendant's place  of  business,  according  to  the  previous  arrange- 
ment, and  hence,  it  is  argued,  that  the  defendant  from 
thenceforth  had  no  right  to  rely  upon  the  parol  agreement, 
but  was  bound  to  tender  the  interest  to  the  complainant 
in  person,  which  he  did  not  do.  It  appears  to  me 
that  what  passed  between  the  parties  in  June,  was  cal- 
culated to  mislead  the  defendant  and  throw  him  off  his 
guard.  The  complainant  did  not  say  or  intimate  that 
he  should  thereafter  require  the  fulfillment  of  the  condition 
of  the  bond  according  to  it«  letter.  He  declined  to  accept 
the  May  interest,  which  was  then  tendered,  because  not 
accompanied  with  an  ofier  of  the  principal.  He  insisted  on 
his  right  to  both  principal  and  interest,  and  the  fair  infer- 
ence from  what  he  said  was,  that  it  would  be  useless  to  offer 
to  pay  interest  at  any  time  or  place,  unless  the  principal,  as 
well  a&  interest,  was  tendered.     He  said,  in  effect,  that  he 
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would  receive  no  more  quarterly  paymenta  of  iqierest, 
that  he  need  not  be  expected  to  call  for  any  more,  not 
because  be  recalled  his  parol  agreement  so  to  do,  but  on  the 
ground  that,  from  what  had  already  taken  place,  he  was 
entitled  to  the  penalty,  and  that  he  would  accept  that  and 
nothing  else.     He  has  always  since  insisted  that  such  is  bis 
right,  and  never  intimated  to  the  defendant  that  interest 
payments  would  be  received  at  any  time  or  place.    Under 
these  circumstances,  I  do  not  think  the  defendant  was  bound 
to  seek  the  complainant  and  tender  him  the  August  interest 
on  the  precise  day  when  it  fell  due,  or  within  thirty  days 
thereafter,  in  order  to  save  a  default.     In  the  first  place,  the 
complainant  had  advised  the  defendant  that  such  payment  of 
interest  would  not  be  accepted  if  tendered ;  and  in  the  next 
place,  if  the  complainant  was  willing  to  waive  the  allied 
default  and  receive   the  August  interest,  he  should  have 
called  for  it  according  to  agreement,  or  at  least  have  given 
the  defendant  fair  notice  that  payment,  according  to  the 
letter  of  the  bond,  would  be  required.     In  this  connection,  it 
must  not  be  forgotten  that  the  defendant  testifies  that  in  the 
latter  part  of  July  he  tendered  complainant  the  May  as  well 
as  August  interest,  and  the  complainant  refused  to  receive 
either,  on  the  ground   that  he  was  entitled  to  principal  a3 
well  as  interest.     Though  the  complainant  denies  this,  yet 
he  does  not  say  that  he  ever,  after  the  conversation  in  June, 
shifted  his  ground  or  resolve.l  in  his  own  mind  not  to  insist 
on  a  forfeiture,  or  intimated  to  the  defendant  that  interest 
would  be  received  without  the  principal.     I  think  it  there- 
fore fair  to  say  that  the  complainant,  by  his  own  conduct, 
j)revented   a   strict   tender.      Acconling   to    the    principles 
already  adverted  to,  the  non-payment  of  the  .August  interest 
was  not  a  default  of  which  the  complainant  can  take  advan- 
tage in  a  court  of  e(juity.     lie  is  here  asking  the  enforce- 
ment of  a  forfeiture  acconling  to  the  letter  of  the  bon<l.    We 
cannot  grant  his  prayer,  because  it  does  not  appear  that  he 
is  without  fault.     It  is  not  necessary  to  consider  whether,  as 
insisted  by  defendant,  the  complainant  acted  in  bad  faith^  or 
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from  a  mere  mistaken  notion  of  his  legal  rights.     In  either 
event,  the  result  was  the  same — to  mislead  the  defendant. 

The  conclusion  to  which  I  have  come  is,  that  the  decree 
of  the  Chancellor  should  be  reversed,  and  that  the  proceed- 
ings of  the  complainant  must  be  stayed,  upon  the  pay- 
ment of  the  moneys  now  due,  according  to  the  agreement, 
without  costs.  An  order  must  therefore  be  entered,  that 
upon  payment  to  the  complainant,  or  his  solicitor,  within  ten 
days,  of  the  amount  now  due  as  aforesaid,  to  bo  ascertained 
if  necessary  under  the  direction  of  the  Chancellor,  all  pro- 
ceedings upon  the  bond  and  mortgage  mentioned  in  the 
complainant's  bill,  be  stayed,  until  default  shall  be  made 
according  to  the  condition  of  the  bond  and  mortgage,  and 
without  reference  to  default  in  the  payment  of  interest 
moneys  heretofore  due.  The  ten  days  within  which  the  said 
moneys  are  to  be  paid  as  aforesaid,  to  be  computed  from  the 
time  when  the  parties  shall  agree  upon,  or  the  court  shall 
ascertain  the  amount  thereof. 

The  decree  was  reversed  by  the  following  vote : 

For  reversal — Beasley,  C.  J.,  Dalrimple,  Depue,  El- 
mer, Kennedy,  Ogden,  Olden,  Woodhull.    8. 

For  affirraance — Bedle,  Clement,  Vail,  Vredenburgh, 
Wales.    5. 
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Brewer,  appellant,  and  Marshall  and  Cheeseman, 

respondents. 

1.  A  covenant  made  by  a  vendor  of  real  estate,  that  neither  he  nor  his 
aseignB  will  sell  any  marl  from  oif  the  premises  adjoining  the  tract  con- 
veyed, will  not  be  enforced  in  equity  against  the  alienee  of  the  land 
intended  to  be  burthened  by  such  covenant. 
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2.  Such  a  covenant  shoold  not  be  sustained,  on  the  ground  that  the  prio- 
ciple  on  which  alone  it  could  rest  would  sanction  the  annexation  to  the 
land  of  any  stipulation  which  human  caprice  might  contrive. 

3.  Such  covenant  is  also  illegal  and  void  as  being  in  general  restraint  of 
trade. 

4.  Equity  will  enforce  covenants  connected  with  land  in  the  hands  of 
alienees,  in  some  cases  in  which  there  is  no  legal  remedy  against  soeh 
alienees  ;  but  such  cases  should  not  be  unnecessarily  jnultiplied. 


The  injunction  in  this  case  restrains  the  defendant,  Mar- 
shall, from  selling  or  removing  from  the  form  conveyed  to 
him  by  the  defendant,  Cheeseman,  known  as  the  Swopefarm, 
any  marl,  and  from^^igging  any  marl  on  it  except  for  the  use 
of  the  farm.  The  defendants  have  filed  their  answer,  and 
move  to  dissolve  the  injunction. 

The  defendant,  Cheeseman,  was,  in  1841,  seized  of  a  farm 
in  the  county  of  Gloucester,  known  as  the  Swope  farm,  on 
which  there  were  valuable  beds  of  marl.  On  the  23d  of  Feb- 
ruary, in  that  year,  he  conveyed  to  James  W.  Lamb  two 
tracts  of  that  farm,  one  a  tract  of  forty -eight  acres,  lying  east 
of  the  Cross  Keys  road,  which  divided  the  form,  and  another 
of  twelve  and  a  half  acres,  lying  west  of  the  road,  on  Great 
Timber  creek,  and  which,  in  the  deed,  is  described  as  "twelve 
acres  and  a  half  of  marl  land."  The  deed  grants  a  right  of 
way  over  a  strip  twenty  feet  in  width  from  the  road  to  the 
creek  along  the  marl  lot,  and  contains,  in  the  description  of 
the  premises  after  the  description  of  the  way,  these  words: 

/   **Also  the  said  George  Cheeseman,  his  heirs  or  assigns,  are 
not  to  sell  any  marl,  by  the  rood  or  quantity,  from  ofiF  bi^ 

\   premises  adjoining  the  above  property." 

On  the  14th  of  December,  in  the  same  year.  Lamb  conveyed 
back  to  Cheeseman  the  forty-eight  acre  lot.  On  the  3d  of 
January,  1842,  Cl^iieseman  conveyed  to  Lamb  another  part 
of  the  SwQpe  farm,  in  two  lots.  One  was  a  lot  of  seven  acres 
adjoinijcig  the  creek,  and  north  of  afid  adjoining  the  twelve  anu 
a  half  acre  lot; 'the  other  was  a  strip  of  one  acre,  leading 
from  the  seven  acre  lot  eastwardly  to  the  road,  and  including 
the  land  over  which  the  right  of  way  had  before  been  granted. 
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On  the  same  day  Cheeseman  executed  to  Lamb  a  bond  in  the 
penalty  of  $5000,  secured  by  a  mortgage  on  part  of  the  Swope 
farm  not  conveyed.  The  conditions  of  the  bond  and  mortgage 
(which  were  both  in  the  same  words),  contained  this  recital : 
that  Cheeseman,  in  consideration  of  $1650,  had,  by  deed  of 
the  same  date,  conveyed  to  Lamb  a  lot  of  seven  acres,  part 
of  the  Swope  farm  ;  that  the  principal  value  of  said  lot 
consisted  in  the  valuable  beds  of  marl  upon  it ;  that  there 
were  divers  like  beds  of  marl  upon  the  residue  of  the  Swope 
farm  ;  that  said  sum  was  paid  not  only  as  the  consideration 
lor  said  lot,  but  upon  the  express  agreement  between  the 
parties  that  neither  Cheeseman,  his  heirs  or  assigns,  nor  any 
other  person  holding  said  farm,  should,  within  thirty  years 
from  the  date,  dig,  sell,  remove,  or  suflfer  to  be  dug,  sold,  or 
removed  from  off  the  said  farm,  any  part  or  parcel  of  the 
marl  thereon,  except  for  the  use  of  the  farm,  "  so  that  the  said 
marl,  or  any  part  thereof,  should  not  be  sold  or  otherwise 
brought  into  competition  with  the  marl  of  the  said  James  W. 
Lamb;"  and  upcm  the  further  agroenieut  that  for  any  viola- 
tion of  said  coveii\nt  by  the  said  Cheeseman,  his  heirs,  execu- 
tors,  administrators^  or  assigns,  or  other  persons  holding 
said  farm  umler  hinr  or  them,  said  Cheeseman,  his  heirs, 
executors,  or  administrators,  should  pay  to  said  Lamb,  his 
heirs,  execut<frs,  administrators,  or  assigns,  the  sum  of  $50<J. 
The  conditiofi"*iNj«^  that  if  they  did  not  so  dig  or  sell,  and  if 
they  paid  up  such  i)enalties,  the  obligation  and  mortgage 
should  be  void. 

On  the  6th  of  September,  1842,  Lamb  conveyed  back  to 
Cheeseman  the  seven  acre  lot,  except  a  trianjjfular  part  con- 
taining about  one-tenth  ot  an  acre,  retained  to  give  access 
from  the  one  cacre  strip  (used  as  a  way)  to  the  twelve  and  a 
half  acre  lot,  this  being  the  means  of  communication  fi'om 
that  lot  to  the  Cross  Keys  road.  Lamb  conveyed  the  twelve 
and  a  half  acre  lot,  the  one  acre  used  for  a  way,  and  the 
tenth  of  an  acre  reserved  from  the  seven  acf^4ot-,-to1he  com- 
plainant Brewer,  by  two  deeds,  one  dated  March  3d,  1847, 
the  other  dated  January  3d,  1848 ;  the  last  deed  conveyed 
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the  one  acre  used  as  a  road,  and  the  tenth  of  an  acre  re- 
served from  the  seven  acre  lot.  And  on  the  same  day  Lamb 
assigned  to  Brewer  the  bond  and  mortgage  given  to  him  by 
Cheeseman.  Cheeseman,  by  four  deeds  made  at  different 
times,  conveyed  to  the  defendant,  Marshall,  the  rest  of 
the  Swope  farm  not  conveyed  to  Brewer. 

Both  the  defendants  have  at  different  times  dug,  removed, 
and  sold  from  the  seven  acre  tract  and  other  parts  of  the 
Swope  farm,  marl  by  the  ton  and  measured  quantity,  since 
1842 ;  and  the  defendant,  Marshall,  was  continuing  to  do  so 
until  the  injunction. 

These  facts  appear  by  the  bill  and  are  admitted  by  the 
answer. 

The  opinion  of  the  Chancellor  is  reported,  in  3  C,  K  Grmf 
338. 

Jfr.  Browning^  for  appellant. 

Mr,  /.  Wilaorif  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  facts  out  of  which  this  controversy  has  arisen,  so 
fully  appear  in  the  statement  which  prefaces  this  opinion, 
tliat  I  do  not  deem  it  necessary  to  repeat  them  in  extenao. 
It  will  answer  every  present  purpose  to  say,  that  one  Greorge 
Cheeseman  was  originally  the  owner  in  fee  of  the  several 
tracts  of  land  now  respectively  owned  by  the  appellant,  Mr. 
Brewer,  and  by  the  renpondent,  Mr.  Marshall ;  that  on  the 
23d  day  of  February,  1841,  he  conveyed  lo  the  grantor  of 
the  appellant,  the  lands  now  held  by  the  latter,  and  also,  by 
the  same  instrument,  another  tract  of  twenty-eight  acres, 
and  that  in  this  deed  there  was  a  covenant  in  the  following 
words,  viz.  "  Also,  the  said  George  Oheeseman,  his  heirs  or 
assigns,  are  not  to.-afiU  any  marl,  by  the  rood  or  quantity, 
from  off"  his  premises  adjoining  the  above  property."  The 
tract  described  in  this  covenant  as  that  to  which  the  re- 
striction was  to  apply,  is  now  owned  by  the  respondent^  Mr. 
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Marshall,  who,  notwithstanding  the  covenant  just  quoted, 
has  exercised,  and  still  claims,  the  right  to  sell  marl  there- 
from. Before  proceeding  to  test  the  strength  of  this  position, 
it  should  be  premised,  that  this  respondent  is  not  in  a  situa- 
tion to  deny  that,  at  the  time  he  acquired  his  rights,  he  had 
notice  of  this  covenant.  The  law  conclusively  charges  him 
with  such  information,  because  the  deed  which  contains  this 
restrictive  agreement,  constitutes  one  of  the  muniments  of 
his  own  title.  The  covenant  is  contained  in  the  conveyance 
of  the  forty-eight  tract  to  the  grantor  of  the  appellant,  and 
that  tract  was  re-conveyed,  by  such  grantor,  to  Cheeseman^ 
the  original  owner,  who  then  conveyed  it  to  the  respondent, 
thus  incorporating  in  the  chain  of  the  title  of  the  latter  the 
covenant  in  question.  In  this  position  of  things  the  respond- 
ent is  chargeable,  by  incontestable  legal  presumption,  with 
full  knowledge  of  the  existence  of  the  stipulation  in  question, 
for  the  rule  upon  that  subject  is  settled  by  a  long  series  of 
decisions,  as  will  appear  from  the  cases  collected  in  the 
voluminous  notes  to  the  case  of  Le  If  eve  v.  Le  Neve,  2  Lead. 
Cos,  in  Eq,  182.  It  is  to  be  assumed,  therefore,  as  an  in- 
controvertible fact,  th.it  when  the  respondent  took  his  con- 
veyance he  was  aware  that  his  grantor  had  covenanted,  both 
for  himself  and  his  assigns,  that  no  marl  should  be  sold  from 
ofiF  the  premises  so  conveyed.  This  presumption  obviously 
makes  the  attitude  of  the  respondent  an  unfair  one.  He 
knew  that  Mr.  Cheeseman's  vendee,  who  is  now  represented 
by  the  appellant,  had  paid  his  money  in  purchase  of  this 
stipulation  and  in  reliance  on  its  honest  performance,  and 
consequently  that  it  was  the  duty  of  Mr.  Cheeseman,  in  the 
fair  discharge  of  his  obligation,  not  to  sell  this  land  free  as 
to  its  uses.  But  the  respondent  stands  upon  his  strict  legal 
rights,  and  insists  that  the  covenant  in  question  is  not  either 
of  a  character  to  run  with  the  titlg,  nor  to  create  an  ease- 
ment in  the  land,  and  that,  consequently,  he  takes  such  land, 
as  the  assignee  of  the  covenantor,  unbound  by  such  obliga- 
tion. 

I  think  the  Chancellor,  in  the  opinion  which  he  has  sent 

Vol.  IV.  2  z 
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up  in  this  case,  has  clearly  shown,  that  these  premises,  on 
,  which  the  defence  has  been  rested,  are  well  founded,  for  I 
I  quite  agree  that  the  covenant  under  consideration  neither 
I  runs  with  the  land,  nor  is  it,  in  effect,  the  grant  of  an  ease- 
iment.     But  the  diflSculty  with  me  has  been,  whether,  grant- 
ing these  premises,  the  conclusion  follows  that  the  complainant 
is  not.  entitled  to  relief  in  this  court.     The  point  is  this  : 
there  is  a  class  of  cases  in  which  equity  will  charge  the  con- 
science of  an  alienee  of  land  with  an  agreement  relating  to 
such  land,  where  clearly  the  agreement  neither  creates  an 
easement  nor  runs  with  the  title.     This  rule  has  been  too 
frequently  acted  upon  and  is  too  deeply  seated  in  our  legal 
.system,  to  be  passed  by  unnoticed  or  to  be  rejected  as  un- 
sound.    I  regard  it  as  a  part  of  the  law.     Thus,  if  title  deeds 
be  deposited  as  a  security  for  money,  and  a  creditor,  know- 
ing these  facte,  takes  a  subsequent  mortgage  on  the  same 
property,  he  will  be  postponed  to  the  equitable  mortgage  of 
the  prior  creditor,  and  a  trust  will  be  raised  in  him  to  the 
amount  of  such  equitable  encumbrance.     Birch  v.  EUatMSj 
2  Arutt  427.     So  if  lands  artf  held-in  -trust,  or  the  owner  . 
of  lands  is  under  a  contract  to  sell  or  lease  them,  and 
a  suVisequent  purchaser  has  notice  of  such  facts,  he  will,  in 
equity,  stand  in  the  place  of  his  grantor  and  be  chargeable 
with  the  same  duties  and  contt-acts.     **  In  such  cases,"  «»ays 
Judge  Story,   "he  will  not  be  permitted  to  protect  himselt 
Mgainst  such  claims,  but  his  own  title  will  be  postponed  and 
made  subservient  to  theirs.     It  Would  be  gross  injustice  to 
allow  him  to  defeat  the  just  rights  of  others  by  his  own 
iniquitous  bargain.     He  becomes,  by  such  condwctf  partieeps 
f't-iviinis  with  the  fraudulent  grantor;'!     1  Story  8  Eq,  Jur.^ 
S  395.     It  will  be  observed  that  it  is  a  feature  common  to 
all  these  instances,  that  the  party  in  fault  acquires  the  legal 
title  in  an  unrestricted  form,  but  in  disregard  of  the  known 
equitable  rights  of  others,  and  that   these  same  elements 
exist  in  the  case  now  before  this  court.     But  there  is  also 
another  clearly  defined  line  of  cases  illustrative  of  the  same 
rule.     I  mean  that  class  of  decisions  which  hold  that  an 
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agreement  between  the  owners  of  several  parcels  of  lands, 
that  the  buildings  to  be  erected  thereon  shall  not  be  applied 
to  certain  specified  uses,  is  obligatory.  Such  stipulations  have 
l>een  repeatedly  held  to  be  obligatory,  not  only  upon  such 
owners,  but  upon  their  alienees  taking  with  notice.  Whatmayi 
V.  Oibaon^  9  Sim,  196,  was  of  this  description.  In  that  case  the 
owner  of  a  piece  of  ground,  which  was  laid  out  in  building  lots, 
having  sold  some  of  them,  he  and  the  purchasers  executed  a 
deed,  whereby  it  wa6  agreed  that  it  should  be  a  condition  of 
th^  sale  of  all  the  lots,  that  the  several  proprietors  should 
observe  all  the  stipulations  of  the  deed,  among  which  was 
one  prohibiting  the  use  of  any  building  as  a  tavern.  This 
restriction  was  declared  to  be  binding,  in  equity,  on  a  pur- 
chaser with  notice,  although  he  had  not  executed  the  deed, 
l»ut  claimed  derivatively  through  a  purchaser  who  had.  This 
decision.  Sir  Edward  Sugden  observes,  is  fully  warranted  by 
the  older  cases.  Vea.  (}  Pur,,  2  VoL^  p.  185.  And  the  same 
principle  will  be  found  exemplified  in  the  following  series  of 
adjudications,  which  extend  down  almost  to  the  present 
moment:  Talk  v.  Moxhay,  2  Phiii.  774;  Coles  v.  Sims^  6 
De  GeXf  M,  ^  G,  I ;  Mann  v.  Stephens,  15  Sim.  376  ;  West- 
ern V.  MacDermotj  Law  Pep.  1  Eq,  499;  S.  G,  Law 
Pep.  2  Ch.  App.  72;  Bristow  v.  Wood,  1  CoU,  480; 
Brouwer  v.  Jones,  23  Barb,  153 ;  Cohvian  v.  Coleman,  7 
Harris  100. 

^    It  will  be  found  upon  examination,  that  these  decisions 
proceed   upon  the  principle  of  preventing  a  party  havin 
knowledge  of  the  just  rights  of  another,  from  defeating  sucl 
right8,;and  not  upon  the  idea  that  the  engagements  eniorcec 
create  eafcments  or  are  of  a  nature  to  run  with  the  land.    Ii 
»me  of  the  instances  the  language  of  the  court  is  very  clear 
^n  this  point.      Thus  in  Wilson  v.  Hart,  Law  Pep,  1  Ch, 

^  App,  463,  which  was  a  suit  to  compel  the  observance  of  a 
covenant  not  to  use  any  building  erected  on  a  building  plot 
a«  a  beer  shop,  the  defendant,  who  w^s  the  assignee  of  the 
covenantor,  was  enjoined,  although  Sir  G.  J.  Turner,  L.  J., 
iu  delivering  the  judgment,  declared  that,  in  his  opinion,  the 
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coveuant  did  not  run  with  the  land;  that  it  did  not  purport 
to  bind  aesigns;  and  that  it  seemed  to  be  a  covenant  directed 
not  against  the  use  of  the  land,  but  against  the  porsooal  Q8e 
and  enjoyment  of  the  building  to  be  erected  upon  the  land. 
Nor  is   this  doctrine   without  illustration    in  our  own 
courts.  It  was  enforced  in  the  case  of  Van  Doren  v.  Bobinson 
1  C,  E,  Green  256.      This  was  a  suit  founded  on  a  covenant 
in  a  conveyance,  whereby  the  grantee  agreed  to  re-coovey  to 
the  grantor  whenever  he,  the  grantee,  should  quit  the  actual 
possession  of  the  premises.      The  grantee  conveyed  to  a 
stranger,  who  took  the  title  with  constructive  notice  of  the 
covenant.      Chancellor  Green   maintained   that  this  was  a 
mere  personal  covenant;  that  it  neither  ran  with  the  lands 
nor  bound  the  alienee  at  law,  but  that  it  would  be  enforced 
against  such  alienee  in  equity,  when  he  was  chargeable  with 
notice  of  the  original  contract.      And  in  Holsman  v.  Boivr^ 
Spiring  Bleach.  Co.,  1  McCarter  347,  the  same  accurate  jurist 
maintained  the  right  of  equity   to  exert  its  authority,  in 
proper  cases,  to  prevent  injustice  without  any  dependency  on 
the  merely  legal  rights  of  the  parties.     And  I  think  it  is 
also  manifest  from  the  case  of  Bogers  v.  Danforth,  1  Stockt 
294,  that  Chancellor  Williamson  was  of  the  same  mind  on 
this  subject,  for  he  remarked,  with  reference  to  a  covenant 
touching  lands,  that  he  does  not  think  that  it  follows  that 
l)ecause  a  suit  at  law   cannot  be  maintained,  a  Court  of 
(Uiancery  may  not  protect  the  rights  of  the  parties  under  it- 
From  this  review  of  the  authorities,  I  am  entirely  satisfied 
that  a  court  of  equity  will  sometimes  impose  the  burthen  of 
a  covenant  relating  to  lands  on  the  alienee  of  such  lauds,  on 
a  principle  altogether  aside  from  the  existence  of  an  ease- 
ment or  the  capacity  of  such  covenant  to  adhere  to  the  title. 
So  far  I  think  the  law  is  not  in  doubt,  and  the  only  question 
in  this  case,  which  I  have  regarded  as  possessed  of  any  mate- 
rial difficulty,  is  whether  the  covenant  now  in  controversy  i* 
embraced  within  the  proper  limits  of  this  branch  of  equitable 
V  jurisdictionr^v^The  inquiry"  is,  have  courts  of  equity  ever 
gone  the  len^h  of  enforcing  contracts  similar  to  the  one  now 
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before  us?    My  couclusion  is,  that  this  question  should  be 

answered  in  the  negative,  and  for  the  reasons  following,  viz* 

First,  because  the  enforcement  of  this  covenant  between  the 

parties  to  this  suit  would  establish  a  principle  which  jnusti 

inevitably  overturn,  by  the  application  of  equitable  princi-i  | 

pies,  the  entire  doctrine  which  prevails  in  courts  of  law,  that? 

covenants,  as  a  general  thing,  will  not  run  as  a  burthen  upon 

land.     That  this  would  be  the  result,  I  think  will  become  at 

once  apparent  to  any  person  who  will  carefully  compare  the 

present  covenant  with  those  which  have  been  decided  to  be 

incapable  of  enforcement  as  not  running  with  the  title.     It 

Las  been  remarked,  and  I  think  upon  solid  grounds,  that 

with  regard  to  mere  legal  remedies,  there  appears  to  be  no 

authority  for  saying  that  the  burthen  of  a  covenant  will  run 

with  land  in  any  case  except  that  of  landlord  and  tenant. 

^'^^tes  to  Spencer* 8  Case,  1  Smith's  L-  C.  138.  This  is  the  ad- 
muled  rule  at  law  ;  but  if  this  complainant  is  to  be  relieved, 
then  in  equity  we  have  the  opposite  rule,  that  all  covenants 
touching  land,  which  are  known  to  the  purchaser  at  the  time 
of  the  transfer  to  him,  become  attached  to  the  laud,  and  will 
descend  with  the  title,  under  similar  conditions,  to  the  re- 
motest alienee.  The  extent  of  such  a  doctrine  is  this :  that 
the  owner  of  land  may  impress  upon  it  any  of  his  notions, 
and  equity,  will  see  that  the  land  shall  retain  such  impress  in 

•.  the  hands  of  every  subsequent  holder.  Let  us  test  the 
principle  by  example,  r A  is  the  owner  of  land,  and  he 
covenants  with  B  that  neither  he.  A,  nor  his  assigns,  will 
ever  raise  any  grain  on  such  land,  or  will  ever  permit 
a  dwelling-house  to  be  put  thereon.  It  is  clear  that,  at 
law,  such  covenants  as  these  will  not  become  parcel  of  the 
land  fio  as  to  fetter  it  in  its  devolutions.  The  remedy  lor 
their  breach,  if  intrinsically  legal,  is  by  suit  against  the 
original  covenantor.  But  if  an  agreement  that  marl  shall 
not  be  sold  from  a  certain  tract  of  land  will  pass  as  a  burthen 
upon  Buch  land  in  equity,  it  will  be  difficult  to  hold  that  in 
the  examples  just  put  the  same  re^lt  is  not  to  obtain.  Thus  j 
inddenta  can  be  annexed  to  land,  as  multiform  and  as  innu-  '. 

2z* 
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merable  as  human  caprice.    The  incoDvenieDce  of  giving 
such  a  latitude  to  the  power  of  the  owner  of  lands,  is  forcibly 
put  by  Lord  Brougham  in  the  case  of  KeppdL  v.  Bailey,  2 
^Myli^  ff  K.  517.     '*  Every  close,  every  messuage,"  such  is 
his  language,  "  might  thus  be  held  in  a  different  fashion,  and 
it  would  be  hardly  possible  to  know  what  rights  the  acquisi- 
tion of  any  parcel  conferred,  or  what  obligations  it  imposed. 
The  right  of  way  or  of  common  is  of  a  public  as  well  as  of  a 
simple  nature,  and  no  one  who  sees  the  premises  can  be 
ignorant  of  what  all  the  vicinage  knows.     But  if  one  man 
ifiay  bilrtThis  messuage  and  land  to  take  lime  from  a  particu- 
lar kiln,  another  may  bind  his  to  take  coals  from  a  certain 
j>it,  while  a  third  may  load  his  with  obligations  to  employ 
one   blacksmith's  forge,  or  the  members  of  one  corporate 
body,  in  various  operations  on  the  premises,  besides  many 
other  restraints,  as  infinite  in  variety  as  the  imagination  can 
conceive."  )  These  are  the  evils  which  I  think  will  unavoid- 
ably result  from  adopting  any  principle  which  will  sustain 
the  bill  in  this  case.     If  we  enforce  the  covenant  now  under 
^consideration,  I  do  not  know  on  what  theory  we  could  refuse 
to  execute  any  covenant  which  has  for  its  purpase  any  con- 
ceivable restriction  placed  upon- the  free  enjoyment  of  lands. 
I  cannot  think  it  proper  to  go  this  length.    No  case  has  as  yet 
been  so  extreme  as  this;  and  I  can  perceive  no  good  reason, 
but  much  inconvenience,  in  enlarging  the  sphere  of  this  rule  in 
equity.     In  my  judgment,  the  decisions  in  this  branch  should' 
be  followed,  but  not  transcended.    It  this,  then,  were  the  only 
objection  to  the  case  of  the  complainant,  I  .-hould  be  oj)posed 
Ao  granting  him  the  relief  for  which  he  asks,      "f- 
.   V         But,  in  the  .second  jdace,  it  seemy  to  nie  that  this  covenant, 
jr  ■      on  which  thi«  suit  rests,  is  illegal  in  itself,  and  absolutely 
I    I    .void.     The  .substance  of  this  ebVenant  is,  that  neither  the 
former  owner  ot  these  [jremises,  nor  his  assign.s,  shall  sell  by 
the  quaiitity  any  marl  taken  from  these  lands.     This  is  not 
a  restriction  on  the  use  of  the  land,  for  the  marl  can  be  dug 
up  and  used  upon  the  land;  but  the  restriction  is  on  the  sale 
ol  the  marl  after  it  shall  have  been  dug  up.     Marl  of  course 
I  ' '  is  an  article  of  merchandise,  and  the  covenant  restrains  traflSc 
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— ^n  that  article.  It  prohibits  the  sale  of  it  at  any  time,  in  any 
market,  either  by  the  owner  of  the  lands  or  by  his  assigns. 
Now  it  seems  to  me  that  this  is  a  plain  contract  '*  against 
trade  and  traffic,  and  bargaining  and  contracting  between 
man  an(ynan/'  That  it  is  the  rule  that  all  general  restraintsM 
of  trade  are  illegal,  has  never  been  doubted  since  the  fambusf  ) 
opinion  of  Lord  Macclesfield,  in  Mitchel  v.  Reynolds,  reported 
in  1  P.  Wins.  181.  And  the  development  of  this  rule,  and 
its  application  under  a  variety  of  conditions,  can  be  traced  in 
the  series  of  decisions  which  have  been  carefully  collected  i 
and  intelligently  commented  on  in  the  notes  to  the  case  ]^^^^^'^Sr\ 
cited  in  1  Smith's  L.  C.  182.  The  reason  upon  which  this 
rule  is  founded,  is  thus  expressed  by  Mr.  Justice  Best,  in 
Ilome)'  V.  Ashfordf  3  Bing.  326 :  *'  The  law  will  not  permit 
any  one  to  restrain  a  person  from  doing  what  his  own  inter- 
est and  the  public  welfare  require  that  he  should  do.  Any 
deed,  therefore,  by  which  a  person  binds  himself  not  to  employ 
his  talents,  his  industry,  or  his  capital,  in  any  useful  under- 
taking in  the  kingdom,  would  be  void."  And  so  far  has 
this  principle  been  cjxrried,  that  even  in  cases  in  which  the 
restraint  sought  to  be  imposed  is  only  partial,  it  has  been 
repeatedly  held  that  such  agreement  will  be  void,  unless  it 
be  reasonable,  and  that  no  such  agreement  can  be  reasonable 
in  which  the  restraint  imposed  on  the  one  party  is  larger 
than  is  necessary  for  the  protection  of  the  other.  Hoimer  v. 
GraveSf  7  Bing.  743.  Tested  by  these  principles,  the  cove- 
nant in  question  appears  to  be  destitute  of  all  the  essentials 
of  a  legal  agreement.  The  restraint  it  imposes  is  general,/!  >. 
l^th  as  to  time,  place,  and  persons.     It  transcends,  by  farilr^^ 

A  the  limits  of  utility  to  the  covenantee.  I  cannot  say  thau  " 
this  covenant  is  legal,  any  more  than  I  can  say  that  a  cove- 
nant on  the  part  of  a  farmer  not  to  sell,  nor  permit  any  of  the 
future  owners  of  his  farm  to  sell,  any  grain  to  be  grown  on 
Ills  farm,  would  be  legal.  I  think  all  such  engagements  are 
nugatory  as  opposed  to  the  valuable  rule  of  law  just  referred 
to,  and  which  is  designed,  and  is  so  well  adapted,  to  promote 
commerce  by  preventing  the  imposition  of  all  unnecessary 
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rnmels,  either  on  labor  or  on  property.  In  this  view,  I 
1  prepared  to  say  that  the  complainant's  case  has  no  legal 
undation. 

In  conclusion,  I  may  say  that  I  have  not  overlooked  the 

laim  of  the  appellant  to  restrict  the  use  of  the  lands  of  the      ^ 

respondent  by  force  of  the  covenant  contained  in  the  bond      j 

and  mortgage  of  the  date  of  the  23d  January,  1842.     This    ^ 

covenant  would  be  quite  as  objectionable  as  the  one  already  ^^ 

considered,  with  regard  to  imposing  incidents  on  real  prop 

erty  so  as  to  pass  with  the  same  from  hand  to  hand.     It  it 
liable  therefore  to  the  first  objection  above  stated  by  me,  an< 
which  I  think  decisive  of  this  controversy.     Nor,  in  m; 
opinion,  can  it  be  said  to  be  beyond  the  scope  of  the  second— 
objection.     It  is  to  the  eflfect  that  the  marl  from  the  lands  ol 
the  covenantor  shall  not  be  sold  so  as  to  be  brought  into  com- 
petition with  the  marl  of  the  covenantee.     It  is  obvious  that 
under  so  broad  a  covenant  as  this,  the  covenantee  could  driv^ 
the  covenantor  from  every  accessible  market  in  the  country- 
I  do  not  find  any  case  which  sanctions  so  broad  a  restriction. 
r>ut  it  is  not  neoesf?ary  to  pursue  this  inquiry,  for  as  this  case 
is  now  presented  the  complainant  is  not  in  a  position  to  ask 
the  aid  of  this  court  wiih  regard  to  this  covenant  embodied 
ill  the  bond  and  mortgage.     It  will  be  observed   that  this 
agreement  prohibits  the  selling  of  marl  taken  from  the  lands 
a<ljoiiiing  the  seven  acre  tract,  so  as  to  bring  such  marl  in 
competition  with  that  to  be  derived  from  such  tract.     The 
appelant  is  now  the  owner  of  but  a  small  part  of  tliis  sever 
acre  tract,  and  from  which   portion  he  has  never  taken  an 
marl.     If  it  be  true  then  that  the  respoiuient  has  taken  ♦ 
intends  to  take  marl  from   his   property  which   adjoins  t 
st'ven  acre  tract,  such  acts  cannot  be  even  technical  breac' 
ot  the  covenant  now  in  question,  for  as  the  appellant  has 
worked  that   portion   of  the   sc^ven    acre    tract    which 
ivmains  to  him,  it  is  ohvions  that  the  piohibited  compet 
has  not  occurred.      In  this  respect,  the  appellant  haf 
suffered,   nor  is  he  threatened    with    substantial   loss, 
consequently,  on  this  iieud  luis  no  standing   in   a  co 
equity. 
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On  these  grounds,  I  think  the  decree  of  the  Chancellor 
should  be  affirmed,  with  costs. 

The  decree  was  affirmed  by  the  following  vote  : 

For  affirmance — Beasley,  C.  J.,  Bedle,  Dalrimple,  Db- 
PUE,  Vail,  Vredenburgh,  Wales,  Woodhull.    8. 

For  reversal — Clement,  Kennedy,  Ogden,  Olden.    4. 


Cutler,  appellant,  and  Tuttle,  respondent. 

1.  Where  the  defendant  neglects  to  make  the  objection  by  plea,  answer, 
or  demurrer,  of  the  want  of  parties  who  are  only  necesftary  to  protect  him 
from  further  litigation,  the  court  in  its  discretion  may  refuse  to  sustain  the 
objection  at  the  hearing,  or  to  require  the  complainant  to  add  new  parties 
in  that  stage  of  the  suit.  The  bill  cannot  be  amended  by  adding  such 
parties  in  this  court,  and  the  record  will  not  be  remitted  for  that  object 
when  no  purpose  of  substantial  justice  will  be  thereby  answered. 

2.  It  is  a  settled  principle  that  where  one  person  purchases  property  for 
a  stranger,  and  the  purchase  money  is  paid  by  the  stranger,  or  out  of  his 
funds,  although  the  title  is  taken  in  the  name  of  the  person  making  the 
purchase,  a  trust  results,  and  the  land  is  held  in  trust  for  the  person  whose 
money  is  paid.     This  trust  arises  without  any  declaration  in  writing. 

3.  Such  rule  also  prevails  where  the  consideration  proceeds  from  two  or 
more  persons  jointly  ;  and  a  resulting  trust  will  arise  in  proportion  to  the 
Amount  of  the  consideration  which  they  have  respectively  contributed. 

4.  When  the  trasi  is  sought  to  be  raised  as  a  resulting  trust  from  the 
payment  of  the  pardiase  money,  the  proof  must  be  very  clear  of  the  pay- 
ment of  the  purchase  money  by  the  person  in  whose  favor  a  trust  by  im- 
plication of  law  is  sought  to  be  raised.  The  fact  must  be  distinctly 
entablished  by  satisfactory  evidence. 

5.  A  resulting  trust  will  not  be  held  to  arise  upon  payments  made  in 
common  by  one  asserting  his  claim,  and  the  grantee  in  the  deed,  where  the 
coDsideration  is  set  forth  in  the  deed  as  moving  solely  from  the  latter, 
anlest  satisfactory  evidence  is  offered  exhibiting  the  portion  which  was 
really  the  property  of  each,  and  establi.shing  the  fact  that  the  payment  was 
made  for  some  specific  part  or  distinct  interest  in  the  estate. 

6.  Where  there  is  a  resulting  trust,  it  must  arise  at  the  time  of  the  execu- 
tion of  the  deed  ;  it  cannot  be  raised  from  subsequent  matter  arising  exp^st 

Jacto, 
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7.  A  conveyance  designed  in  fraud  of  creditors,  will  not  be  declared  i 
resulting  trust  in  favor  of  a  party  thereby  seeking  to  be  benefited. 


This  cause  was  argued  in  the  Court  of  Chancery  upon  the 
pleadings  and  proofs.  The  Chancellor  delivered  the  following 
opinion :  * 

The  complainant  charges  that  the  defendant  attended,  as 
her  attorney  and  agent,  a  partition  sale  of  lands,  of  which 
she  was  a  tenant  in  common,  and  purchased  three  lots  for 
her  ;  that  be  purchased  the  three  lots  for  her  at  the  sale  for 
$2491,  and  took  a  deed  in  his  own  name,  but  paid  for  them 
l»y  giving  to  the  commissioners,  receipts  and  discharges  for 
the  sums  due  to  her  for  her  own  share  and  that  of  her  sister, 
Jane  C.  Anderson,  whose  share  she  had  purchased  pending 
the  partition  proceedings.  The  amount  due  for  these  two 
shares  out  of  the  net  proceeds  of  sale  was  $2305.82;  the 
residue,  $185.18,  was  advanced  by  the  defendant  as  a  loan 
to  her.  She  alleges,  that  the  property,  being  bought  for  her, 
and  paid  for  by  her  money,  is  held  in  trust  for  her,  and 
})rays  that  the  defendant  may  be  required  to  convey  it 
to  her. 

The  defendant,  in  his  answer,  denies  that  he  attended  the 
sale  as  her  agent  or  attorney,  or  that  she  requested  him  to 
purchase  for  her.  He  admits,  that  at  the  sale  her  brother, 
Daniel  L.  Tuttle,  requested  him  to  purchase  these  lots  for 
him  and  the  complainant  jointly,  and  that  he  purchased  them 
in  compliance  with  that  request  for  the  benefit  of  both ;  he 
admits,  that  the  property  was  paid  for  by  the  receipts  of  the 
complainant  and  Jane  C.  Anderson  for  the  amount  stated  in 
the  bill,  and  that  he  advanced  the  residue  as  a  loan.     He 

*The  opinion  of  the  Chancellor  in  this  cause  was  mistlaid  soon  after 
its  delivery,  (in  February  Term,  1868),  and  only  came  into  thehanls 
oi"  the  Rt'porter  just  as  the  opinion  of  the  Court  of  Appeals  was  about 
to  be  sent  to  press.  It  is  accordingly  published  here,  in  order  to  » 
clear  and  int<illigible  report  of  the  ca^se. 
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states,  that  the  lands  conve5'ed  to  the  complainant  by  her 
sister,  were  conveyed  to  and  held  by  her  in  trust  for  her 
brother  Daniel,  and  that  the  receipt  for  that  share,  which  was 
given  to  the  commissioners,  was  payment  of  so  miich,  or  one 
half  the  consideration,  by  the  money  of  Daniel ;  and  he  sets 
up,  that  Daniel  claims  and  insists  that  he  is  entitled  to  have 
one  half  conveyed  to  him;  and  offers  to  convey  to  the  com- 
plainant and  Daniel  L.  Tuttle  as  tenants  ib  common,  upon 
being  repaid  the  sum  paid  by  hira,  with  interest,  and  some 
other  moneys  due  from  them  to  hita. 

If  the  defendant  purchased  these  lots  at  the  request  of  the 
complainant,  and  paid  foi*  them  with  her  money,  he  holds  in 
trust  for  her ;  if  he  purchased  foir  her  and  het-  brother,  and 
paid  with  moneys  belonging  to  both,  he  holds  in  trust  for 
both ;  and  if  he  purchased  at  Daniel's  request  for  both,  and 
paid  for  them  with  complainant's  money,  he  holds  in  trust 
lor  her. 

The  statute  of  frauds  raakSs  Void  any  express  trust  not 
declared  by  writing,  but  permit*  all  trusts  arising  by  impli- 
cation of  law,  or  resultinjj  trusts.  No  parol  agreement  of 
the  defendant  to  buy  or  hold  in  trust  foV  either,  would  create 
a  trust.  But  if  the  property  was  paid  for  with  the  money  of 
either,  a  trust  would  arise  by  operation  of  law.  The  real 
question  in  this  case  is,  whether  the  share  of  Jane  C.  Ander- 
son belonged  to  the  complainant  in  her  own  right,  or  she 
held  it  in  trust  for  her  brother  Daniel.  The  contest  is  not 
between  the  complainant  and  the  defendant,  who  claims  no 
interest  in  the  property  beyond  his  lien  for  advances,  but 
with  the  utmost  propriety  of  conduct  in  his  situation,  puts 
his  defence  on  the  ground  that  Daniel  claims  one  half  the 
property  as  purchased  with  money  that  belonged  to  him,  a 
fact  which  the  defendant  understood  at  the  time  of  the  pur- 
chase bv  him,  and  still  believes  to  be  true. 

Daniel  L.  Tuttle  ought  to  have  been  a  party  to  this  suit, 
but  the  objection  was  not  made  by  demurrer,  or  in  the 
answer,  nor  yet  at  the  opening  of  the  argument,  and  then,  at 
the  latest,  the  objection  must  be  made  if  raised  by  the  de- 
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fendant.  The  court  may,  if  convinced  that  the  rights  of  the 
parties  cannot  be  settled  without  that  course,  order  the  cause 
to  stand  over  that  other  parties  may  be  brought  in.  In  the 
view  I  take  of  this  case,  the  rights  of  the  parties  as  between 
themselves,  can  be  settled  in  the  case  as  it  is.  If  that  view 
is  wrong,  and  Daniel,  not  being  a  party  to  the  suit,  and  not 
bound  by  it,  brings  suit  against  either  and  recovers,  the  con- 
sequence is  due  to  the  omission  of  such  party  to  have  him 
made  a  party  to  this  suit. 

John  C.  Anderson,  and  Jane  his  wife,  on  the  16th  of 
February,  1863,  pending  the  proceedings  in  partition,  con- 
veyed one  third,  the  share  of  Jane  C.  Anderson  in  the  whole 
of  the  property  of  which  partition  was  sought,  being  seven 
or  eight  lots,  to  the  complainant.  The  price  mentioned  in 
the  deeds  was  $1440.  Daniel  L.  Tuttle  claims  that  this  price 
was  paid  by  him.  If  it  was,  then  complainant  held  in  trust 
for  him.  But  for  this  purpose  it  is  necessary  that  the  pay- 
ment by  him  should  have  been  made  at  the  time  of  the  convey- 
ance, or  that  he  should  have  become  bound,  or  secured  to  the 
grantor  the  purchase  money.  Any  payments  afterwards 
made  of  or  upon  it,  or  any  expenses  on  the  property  after- 
wards, cannot  create  a  resulting  trust. 

The  evidence  to  prove  the  payment  of  the  consideration 
by  Daniel,  is  that  of  John  C.  Anderson  and  his  wife  Jane. 
They  should  know.  Each  of  them  appears  to  swear  to  it, 
but  in  such  manner  as  to  show  that  they  have  no  recollection 
of  where,  when,  or  how  it  Wfis  paid,  or  in  fact  if  any  was 
paid  at  all  on  these  lots  by  Daniel,  at  the  time  of  the  con- 
veyance. On  the  contrary,  it  satisfactorily  appears  from  tiie 
evidence,  that  at  the  time  of  the  conveyance  of  this  share  by 
Jane  C.  Anderson  to  the  complainant,  she  gave  to  Mrs. 
Anderson  and  her  husband  her  bond  for  $1200,  secured  by  a 
mortgage  upon  her  own  third  of  the  property  conveyed,  and 
of  the  third  conveyed  by  Mrs.  Anderson,  and  also  gave  her 
note  for  $220,  which  was  afterwards  paid.  The  raortgago, 
too,  was  afterwards  assigned  by  the  Andersons  to  a  Mr. 
Harrison,  and  was  satisfied  and  canceled.     By  whom  the 
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note  and  mortgage  were  paid  does  not  clearly  appear,  and  is 
of  no  consequence  here.  If  they  had  been  paid  by  Daniel  it 
would  not  support  a  resulting  trust.  It  then  satisfactorily 
appears  that  the  whole  consideration  of  this  conveyance,  ex- 
cept $20,  was  secured  by  the  personal  obligations  of  the 
complainant,  and  not  paid  or  secured  by  Daniel  L.  Tuttle. 
And  if  $20  of  the  consideration  had  been  shown  to  have  been 
paid  by  him,  it  would  not  suffice  to  raise  a  trust  for  him. 
The  evidence  of  both  the  Andersons  is  given  with  great 
inaccuracy  and  confusion.  They  are  evidently  anxious  to 
recollect  and  disclose  everything  which  tbey  suppose  will 
aid  Daniel,  and  mix  up  what  they  believe  and  have  heard 
with  regard  to  the  matter  with  what  they  know,  and  depose 
to  the  whole  in  one  mass.  And  the  defendant  has  failed  to 
make  them  distinguish  what  they  know,  from  what  they 
merely  believe.  The  result  is  that  no  reliance  can  be  placed 
on  any  part  of  their  testimony  to  show  that  the  consideration 
or  any  part  of  it  was  paid  by  Daniel  at  the  delivery  of  the 
deeds. 

I  am  of  opinion  that  the  complainant  is  entitled  to  have 
these  lots  conveyed  to  her,  upon  paying  to  the  defendant  th^ 
amount  advanced  by  him  at  the  purchase  as  a  loan,  with  the 
interest  thereon  from  that  time. 

From  a  decree  made  id  accordance  with  the  foregoing 
opinion,  the  defendant  a'ppealed. 

Mr.  C,  Farker,  for  appellant. 

Mr.  Vanatta,  for  respondent. 

The  opinion  of  the  court  was  delivered  hf 

Depue,  J. 

The  respondent  (the  complainant  below)  filed  her  bill  in 
the  Court  of  Chancery,  to  obtain  a  conveyance  to  her  by  the 
defendant  of  three  several  lots  of  land^  situate  in  the  county 
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of  Morrid,  for  which  the  defendant  obtained  the  legal  title  by 
a  purchase  at  a  sale,  made  by  commissioners  appointed  to 
make  partition  of  certain  lands  which  had  descended  to  the 
complainant,  and  l)ahiel  L.  Tuttle,  and  Jane  C.  Anderson,  as 
heirs-at-law  of  Hannah  T?uttle,  deceased. 

The  facts  of  the  case  are  briefly  these :  At  the  death  of 
the  said  Hannah  Tattle,  certain  lands  and  real  estate,  whereof 
she  died  seized,  descended  to  het*  children  and  heirs-at-law, 
Daniel  L.  Tattle,  Jane  C.  Anderson,  wife  of  John  C.  Ander- 
son, and  the  complainant,  who  was  then  the  wife  of  Adolphus 
Stewart.  Aftet*  the  death  of  Mrs.  Tattle,  the  estate  of  Daniel 
L.  Tattle,  in  the  lands  whereof  his  mother  died  seized,  was 
sold  ander  an  execution  on  a  judgment  against  him,  and  was 
purchased  at  sheriff's  sale  by  one  John  S.  Smith,  who.,  sub- 
sequently, made  application  to  a  justice  of  the  Supreme 
Court  for  the  appointment  of  commissionei's  to  make  parti- 
tion ;  and  such  proceedings  were  thereupon  had,  that  the 
commissioners  were  directed  to  make  sale  of  a  portion  of 
said  lands. 

At  the  sale,  the  three  lots  in  question  in  this  suit  were 
struck  off  and  sold  to  Cutler,  the  appellant. 

The  bill  charges  that  the  defendant^  prior  to  the  comraenctj- 
ment  of  the  proceedings  for  partition,  had  been  the  legal 
adviser  of  the  complainant  •  and  that  he  acted  as  her  attorney 
in  the  said  proceedings  for  partition;  and  that  she  coiiiideJ 
her  interests  in  the  same  to  his  care  and  management;  and 
that  the  purchase  of  the  three  lots  of  land  in  question  at  the 
commissioner's  sale,  was  made  by  the  detendant  for  the  com- 
plainant's use  and  benefit;  and  that  the  consideration  money 
paid  by  him  to  the  commissioners  for  the  conveyance,  was 
paid  with  the  moneys  that  belonged  to  the  complainant, 
the  deeds  being  made  to  the  defendant,  because  the  com- 
plainant was  then  a  married  woman,  upon  the  understanding 
that  he  should  hold  the  same  as  trustee  for  the  complainant, 
uijtil  she  should  be  divorced  from  her  husband,  and  that  he 
should  then  convey  to  her  in  fee  simple. 

The  defendant,  in  his  answer,  does  not  claim  to  hold  the 
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premises  for  his  own  benefit.  He  admits  that  he  purchased 
and  took  a  conveyance  in  his  own  name,  not  with  a  view  of 
becoming'himself  the  ultimate  owner  in  his  own  right.  His 
insistment  is,  that  he  attended  the  sale  with  no  intention  of 
buying  the  property,  and  that  while  there  Daniel  L.  Tuttle 
applied  to  him  to  purchase  the  said  three  lots,  being  the 
homestead  of  his  mother,  for  a  home  for  himself  and  his 
sister,  the  complainant;  and  that  he  induced  the  defendant 
to  purchase  the  same  upon  the  understanding  that  the  defend- 
ant was  to  be  reimbursed  what  he  should  expend  in  purchas- 
ing the  same,  and  for  the  amounts  that  were  due  to  him  for 
services  and  money  expended  in  the  different  suits  and  con- 
troversies, in  which  he  had  been  engaged  as  proctor,  solicitor, 
and  attorney  for  the  heirs-at-law.  And  he  proffers  himself 
ready  and  willing  to  convey  the  premises  to  the  complainant 
and  Daniel  L.  Tuttle,  whenever  he  can  do  it  with  safety  to 
himself,  and  without  involving  himself  in  further  litigation, 
upon  receiving  the  amount  due  to  him  from  the  complainant 
and  Daniel  L.  Tuttle. 

Aside  from  the  question  of  proper  parties  to  this  suit,  the 
only  question  discussed  by  counsel  was,  whether  the  defend- 
ant holds  the  title  in  trust  for  the  complainant  and  Daniel  L. 
Tuttle  jointly,  or  for  the  complainant  alone. 

The  defence  is  in  the  nature  of  an  interpleader,  and  in- 
volves a  question  between  persons,  one  of  whom  is  not  a 
party  to  this  suit.  That  question  is  distinctly  presented  in 
the  defendant's  answer,  and  is  the  sole  point  to  which  the 
testinionv  in  the  aiuse  was  directed.  It  is  also  referred  to 
in  the  complainant's  bill  as  the  (Question  upon  the  determina- 
tion of  which  her  right  to  relief  would  probably  depend.  In 
the  decision  of  the  question  upon  which  this  suit  must  hinge, 
Daniel  L.  Tuttle's  rights  are  involved,  and  must  be  passe<l 
upon  by  the  court.  His  interests,  to  a  certain  extent,  are 
also  liable  to  be  affected  by  the  decree  made  in  this  suit. 
A  decree  of  this  court,  directing  a  conveyance  by  his  trustee 
of  the  entire  estate  to  his  alleged  co-ceittui  que  truatj  leaving 
him  only  his  remedy  iti  personam  against  the  trustee,  or  by 
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foIlowiDg  the  trust  estate  in  the  bands  of  the  complaiDant, 
where  it  may  be  subjected  to  the  equities  of  boria  fide  pur- 
chasers or  encumbrancers  from  her,  may  seriously  emjbarrass 
him  in  the  prosecution  of  his  rights  in  the  premises.  That, 
upon  the  case  as  here  disclosed,  he  has  no  rights,  is  not  an 
answer  to  the  objection.  The  objection  is,  in  limine^  that  he 
is  not  here  as  a  party  having  an  opportunity  to  present  his 
claim,  and  adduce  his  evidence  in  support  of  it.  The  reason 
of  the  rule  requiring  all  persons  interested  in  the  subject  of 
the  controversy  to  be  made  parties  to  the  suit,  grows  out  of 
the  constitution  of  a  court  of  equity,  which  aims  not  so  much 
to  decide  the  issues  between  the  litigating  parties,  as  to 
embrace  the  whole  subject  and  determine  upon  the  rights  of 
all  parties  interested,  to  make  the  determination  complete 
and  quiet  all  questions,  so  that  the  performance  of  the  decree 
may  be  perfectly  safe  to  those  who  are  compelled  to  obey  it, 
and  also  that  future  litigation  may  bo  prevented.  Calvert  on 
Dirties  5  ;  Story's  Eq,  Pleadings,  §  72,  76  ;  OoUdwdl  v  %- 
gart,  4  Fet.  190. 

It  is  not,  however,  an  insuperable  obstacle  in  the  way  of 
]>roceeding  to  a  final  decree,  that  all  persons  who  should  be 
parties  to  enable  the  court  to  adjust  and  determine  all  con- 
flicting interests  in  the  subject  matter,  have  not  been  made 
parties  to  the  suit.  Where  the  defendant  neglects  to  make 
the  objection  by  plea,  answer,  or  demurrer,  of  the  want  of 
])artie3  who  are  only  necessary  to  protect  him  from  further 
litigation,  the  court,  in  its  discretion,  may  refuse  to  susUiin 
the  objection  at  the  hearing,  or  to  require  the  complainant 
to  add  new  parties  in  that  stage  of  the  suit.  Dia^  v.  Bou- 
chaudy  10  Faige  447. 

But  the  rule  requiring  the  presence  before  the  court  of  all 
[•arties  interested,  being  essential  to  enable  the  court  to  make 
that  complete  and  final  disposition  of  the  subject  matter  of 
the  controversy,  at  which  courts  of  equity  always  aim,  will 
not  be  overlooked,  if  the  objection  is  taken  at  any  stage  of 
the  cause,  unless  for  cogent  reasons.  Such  reasons  exist  in 
this  case.     The  objection  to  the  non-joinder  of  Daniel  L- 
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Tuttle  was  not  taken  in  the  Court  of  Chancery  until  the 
argument  of  the  cause  on  final  hearing  was  being  progressed 
with.  The  defendant,  by  raising  the  objection  by  plea  or 
answer,  could  have  compelled  the  complainant  to  bring  Daniel 
L.  Tuttle  in  as  a  party.  He  was  at  liberty,  instead  of  adopt- 
ing that  precaution  against  being  harrassed  by  future  litiga- 
tion at  the  suit  of  Daniel  h-  Tuttle,  to  take  upon  himself  the 
burthen  of  defeating  the  complainant's  suit,  by  setting  up 
and  establishing  the  rights  of  Daniel  L.  Tuttle  in  the  premises. 
He  chose  to  hazard  his  rights  upon  the  issue  of  success,  fully 
maintaining  the  rights  of  the  absent  p  irty,  instead  of  adopting 
such  means  as  were  at  hand  to  afford  him  the  most  adequate 
protection  in  this  suit,  whatever  its  issue  might  be.  Upon 
these  circumstances  alone,  we  might  hesitate  to  refuse  to  give 
effect  to  the  rule  as  to  the  presence  of  all  parties  interested, 
before  the  court  proceeds  tp  the  determination  of  the  cause. 
A  regard  for  the  rights  of  the  absent  party  is  embraced 
within  the  reasons  of  the  rule.  An  examination  of  the  testi- 
mony in  the  cause,  removes  all  hesitation  on  th^t  ground. 
Daniel  L.  Tuttle  attended  the  eicamination  of  the  witnesses 
before  the  master;  he  was  represented  there  by  counsel 
selected  by  himself  to  look  after  and  protect  his  own  interests ; 
he  selected  the  witnesses  be  desired  to  have  called,  and  sub- 
))oenaed  them,  and  paid  their  fees  for  attendance,  and  their 
examination  was  conducted  bv  his  own  counsel ;  be  had  as 
ample  an  opportunity  for  putting  his  case  before  the  court  as 
he  would  have  had  if  he  had  been  made  a  party,  except  that 
lie  has  not  had  the  benefit  of  an  answer.  That  he  who,  of  all 
others,  could  have  spoken  to  the  merits  of  the  case,  did  not 
offer  himself  as  a  witness,  indicates  that  he  did  not  have 
within  his  own  knowledge,  any  facts  that  would  support  the 
claim  which  is  interposed  in  bis  behalf.  As  will  be  seen 
presently  upon  the  evidence,  his  claim  is  without  foundation. 
It  is  true  that  he  will  not  be  concluded  by  the  decree  in  this 
cause,  and  that  his  right  to  relief,  against  the  complainant  or 
the  defendant,  will  not  be  affected  by  our  decision.  The 
complainant,  if  she  desired  to  conclude  hin)>  might  have 
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made  him  a  party  to  the  salt.  The  defendant,  if  he  desired 
to  be  protected  from  future  litigation,  might  have  compelled 
his  appearance  in  this  suit.  He  had  the  means  within  his 
control  to  make  himself  a  party  and  participate  in  this  litiga- 
tion. The  amendment  cannot  be  made  in  this  court.  Under 
these  circumstances,  with  the  case  fully  before  us,  to  reverse 
and  remit  the  record  to  the  Court  of  Chancery,  for  the  pur- 
pose of  giving  either  of  these  parties  a  protection,  that  at  a 
proper  stage  of  the  cause  either  might  have  had,  against  a 
future  litigation  which,  in  all  probability,  will  never  arise, 
will  not  answer  any  purpose  of  substantial  justice. 

Passing  from  the  question  of  proper  parties  to  the  con- 
sideration of  the  merits  of  the  case,  it  is  a  settled  principle, 
that  where  one  person  purchases  property  for  a  stranger, 
and  the  purchase  money  is  paid  by  the  stranger,  or  out  of 
his  funds,  although  the  title  is  .taken  in  the  name  of  the 
person  making  the  purchase,  a  trust  results,  and  the  land  is 
held  in  trust  for  the  party  whose  money  is  paid.  This  trust 
arises  without  any  declaration  in  writing,  for  it  is  expressly 
excepted  by  the  statute  of  frauds  from  the  operation  of  that 
statute,  and  the  facts,  necessary  to  constitute  such  trust, 
may  be  proved  by  parol  evidence.  Johnson  v.  Dougherty,  3 
C.  E.  Green  406.  A  similar  rule  prevails  in  cases  where 
the  consideration  proceeds  from  two  or  more  persons  jointly. 
A  resulting  trust  will  arise  in  proportion  to  the  amount  of 
the  consideration  which  they  may  have  respectively  con- 
tributed.    Hill  on  Tnistees  92. 

The  right  of  the  complainant  to  the  relief  she  obtained  in 
the  Court  of  Chancery,  will  depend  upon  whether  the  con- 
sideration money  of  the  conveyance  to  the  defendant,  by  the 
commissioners,  was  her  money,  or  in  part  the  money  of 
Daniel  L.  Tattle.  The  sale  was  made  on  the  20th  of  March. 
1863.  Pending  the  proceedings  for  partition,  and  before 
the  day  of  sale,  Mrs.  Anderson,  by  two  deeds  of  conveyance, 
which  bear  date  in  the  month  of  February,  1863,  granted 
and  conveyed  all  her  right,  title,  and  interest  in  the  several 
lots  whereof  partition  was  applied  for,  together  with  four 
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Other  lots,  to  the  complainant,  for  an  aggregate  consideration 
of  $1440,  expressed  in  the  said  deeds.  This  conveyance 
having  been  made  pending  the  proceedings  for  a  partition, 
those  proceedings  were  conducted  to  their  termination  in  the 
name  of  Mrs.  Anderson,  as  a  co-tenant  in  common,  holding 
an  equal  one-third  interest  in  the  premises;  and,  in  the 
decree  of  distribution,  the  one-third  part  of  the  net  proceeds 
of  the  sale,  amounting  to  the  sum  of  $1152.91,  was  directed 
to  be  paid  to  her,  and  the  like  share  to  the  complainant,  as 
representing  their  respective  interests,  as  original  co-tenants 
in  common  of  the  premises. 

The  aggregate  amounts  of  the  sums  for  which  the  three 
lots  in  question  were  sold  to  the  defendant  at  the  commis- 
sioners' sale,  was  $2491.  It  was  paid  by  him,  by  the  delivery 
to  the  commissioners  of  the  recei[)ts  and  releases  to  them  of 
the  complainant  and  of  Mrs.  Anderson  for  their  respective 
distributive  shares  of  the  proceeds  of  the  sales,  amounting 
together  to  the  sum  of  $2305.82;  and  the  balance  of  $185.18, 
was  paid  by  the  defendant  out  of  his  own  funds.  For  so 
much  of  the  sum  advanced  by  the  defendant  as  remains  un- 
paid, he  has  a  lien  upon  the  premises,  and  cannot  be  made  to 
convey  them  until  he  is  satisfied  and  paid  the  amount  still 
due  to  him  with  interest  thereon.  To  the  extent  of  the 
amount  represented  by  the  complainant's  own  receipts  to  the 
commissioners,  the  defendant  admits  he  holds  the  lands  in 
trust  for  her  benefit.  By  the  production  of  the  deeds  of 
conveyance  from  Mrs.  Anderson  to  her — the  execution  and 
validity  of  which  are  not  disputed — the  complainant  estab- 
lishes her  right  to  the  share  of  Mrs.  Anderson  in  the  proceeds 
of  the  sales,  suflScient  to  raise  a  resulting  trust  for  her  benefit, 
to  the  extent  of  so  much  of  the  consideration  as  is  represented 
by  that  receipt.  ^The  defendant  insists  that  these  deeds, 
though  absolute  on  their  faces,  were  in  reality  made  to  the 
complainant  for  the  benefit  of  Daniel  L.  Tuttle.  No  declara^ 
tion  of  trust  in  favor  of  her  brother  was  made  in  writing.  If 
he  is  entitled  to  claim  the  benefit  of  the  conveyances,  he 
must  have  acquired  that  right  by  reason  of  his  having  paid 
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the  consideratioQ  upoD  which  they  were  made.  The  pay- 
ment must  have  been  made  as  the  consideration  of  the  par- 
chase,  and  not  by  way  of  a  loan,  and  must  have  been  made 
at  the  time  of  the  making  of  the  deeds;  and  the  burthen  of 
establishing  that  by  proof  is  on  the  defendant.  The  evidence 
bearing  on  this  point,  fails  entirely  to  come  up  to  the  standard 
required  by  the  law.  Independent  of  the  statute  of  frauds, 
parol  evidence  to  raise  an  express  trust  against  the  terms  of 
a  written  instrument,  is  received  with  great  caution,  and 
must  be  clear  to  warrant  a  court  in  establishing  a  trust. 
Sayre  v.  Fredericks ^  1  C,  E.  Green  205.  In  cases  within  the 
statute  of  frauds,  when  the  trust  is  sought  to  be  raised  as  a 
resulting  trust  from  the  payment  of  the  purchase  money,  the 
proof  must  be  very  clear  of  the  payment  of  the  purchase 
money  by  the  person  in  whose  favor  a  trust  by  implication 
of  law  is  sought  to  be  raised.  The  fact  must  be  distinctly 
estJiblished,  by  satisfactory  evidence.  GcLscoigne  v.  Thwing, 
1  Vem.  366;  WiUis  v.  WiUis,  2  Atk.  71 ;  Groves  v.  Groves, 
o  Y.  (Sf  J.  170;  McUin  v.  Malin,  1  Wend.  625.  On  the  day 
tlie  deeds  bear  date,  a  bond  and  mortgage  for  the  sum  of 
$1200,  and  a  note  for  $220,  were  made  by  the  complainant, 
and  delivered  to  Mrs.  Anderson.  The  mortgage  was  upoa 
other  lands  of  the  complainant,  in  addition  to  those  con- 
veyed to  her  by  Mrs.  Anderson,  and  though  executed  by  the 
complainant  when  under  the  disability  of  coverture,  was 
nevertheless  good  as  a  charge  upon  her  separate  estate. 
Wilson  V.  Brown,  2  Beas.  277 ;  Han^ison  v.  Stewart,  3  C.  E. 
Green  A51,  The  mortgage  and  note  were  both  in  fact  paiJ 
and  satisfied ;  the  competent  evidence  of  which  is  the  can- 
cellation of  record  of  the  mortgage,  the  certificate  whereof  is 
endorsed  on  the  mortgage,  an<l  the  receipt  of  Mr.  and  Mr^. 
Anderson,  acknowledging  the  payment^of  the  note.  The 
amount  of  the  two  is  only  $20  short  of  the  consideration  of 
the  deeds.  It  is  admitted  by  Mr.  and  Mrs.  Anderson — the 
witnesses  on  whom  the  defendant  relies — that  the  mortgage 
and  note  were  given  in  connection  with  the  purchase  of  Mrs. 
Anderson's  interest  in  the  land.     Taken  in  connection  with 
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the  acknowledgment  of  the  payment  of  the  consideration  by 
the  complainant  contained  in  the  deeds,  the  giving  of  the 
note  and  mortgage  is  plenary  evidence  that  the  whole  of  the 
consideration  of  the  conveyance  made  by  Mrs.  A*nderson  to 
the  complainant,  excepting  $20,  was  paid  with  the  obliga- 
tions of  the  complainant  herself.  The  force  of  that  evidence 
is  not  overcome  by  the  testimony  of  Mr.  and  Mrs.  Anderson. 
Their  statements  are  so  vague  and  uncertain,  as  not  to  aflford 
that  degree  of  proof  which  is  required  to  establish  a  result- 
ing trust,  contrary  to  the  terms  of  a  written  instrument. 
They  speak  of  the  consideration,  being  the  sum  of  $2000;  in 
that,  however,  was  included  the  price  of  the  school-house  lot 
which  they  conveyed  directly  to  Daniel,  which  was  some 
$500  or  $600.  They  both  speak  with  great  indefiniteness  as 
to  the  amount  of  money  which  was  paid  when  the  deeds 
were  made.  Mrs.  Anderson  does  not  name  any  sum.  Her 
husband,  in  his  examination  in  chief,  in  answer  to  the  ques- 
tion as  to  how  much  money  was  paid  at  the  time  the  deeds 
were  given,  says  it  had  gone  out  of  his  mind  how  much 
money  was  paid,  but  that  there  was  enough  money  paid  to 
make  up  the  amount  with  the  mortgage,  but  he  could  not  tell 
what  the  amount  was;  on  his  cross-examination,  he  says  his 
impression  is  that  it  wa«  $1100.  The  production  of  the 
mortgage  and  note  shows  that  the  an^ount  then  paid  was  not 
above  the  sum  of  $580 — a  small  sum  above  the  purchase 
money  of  the  school-house  lot,  which  was  conveyed  directly 
to  Daniel. 

There  is  no  doubt  that  payment  of  part  of  the  purchase 
money  will  create  a  resulting  trust  to  the  extent  of  that 
payment,  but  the  amounts  paid  by  the  diflFerent  parties  must 
be  shown  with  certainty,  and  a  resulting  trust  will  not  be 
held  to  arise  ujion  payments  made  in  common,  by  one  assert- 
ing his  claim,  and  the  grantee  in  the  deed,  when  the  con- 
sideration is  set  forth  in  the  deed  as  moving  solely  from  the 
latter,  unless  satisfactory  evidence  is  oflFered,  exhibiting  the 
portion  which  was  really  the  property  of  each,  and  establish- 
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ing  the  fact  that  the  payment  was  made  for  some  specific 
part  or  distinct  interest  in  the  estate.  Baker  v.  Vining,  30 
Maine  121;  Sayre  v.  Townsendj  16  Wend.  647;  McGowan 
V.  McOovjitn,  14  Gray  119;  1  Leading  Cases  in  Eq.  276. 

In  this  case,  the  testimony  relied  on  is  unsatisfactory  as 
to  the  question,  whether  any,  and  if  so,  what  portion  of  the 
consideration  money  of  the  conveyance  by  Mrs.  Anderson, 
was  the  property  of  Daniel  L.  Tuttle;  and  is  too  unreliable 
to  justify  the  court  in  divesting  a  title,  evidenced  by  a  deed 
of  conveyance,  in  favor  of  a  person  whose  claim  is  rested  on 
the  uncertain  foundation  of  parol  proof. 

The  evidence  touching  the  payment  by  Daniel  L.  Tuttle, 
of  the  mortgage  and  note  given  by  the  complainant,  is  equally 
uncertain  and  unreliable.  It  is  not  necessary  to  consider 
that  question.  Where  there  is  a  resulting  trust,  it  must 
arise  at  the  time  of  the  execution  of  the  deed;  it  cannot  be 
raised  from  subsequent  matter  arising  ex  post  facto.  Hill  on 
Trustees,  97;  Rogers  v.  Murray ^  3  Paige  390;  Botsford  v. 
Burr^  2  Johns.  Ch.  B.  405;  Steere  v.  Steere,  5  Johns.  Ch.  B.  1. 
x^  The  reasons  assigned,  on  behalf  of  Daniel  L.  Tuttle,  for 
putting  the  title  in  the  complainant  instead  of  taking  the 
title  in  his  own  name  is,  that  he  was  then  embarrassed  in 
his  circumstances  and  harassed  by  his  creditors.  If  the 
motives  which  induced  the  conveyance  to  Mrs.  Stewart  wai 
to  cover  up  his  property  from  creditors,  to  hinder  and  defeat 
them  in  their  demands,  that  object  would  deprive  him  of  all 
right  to  have  tiie  conveyance  declared  a  resulting  trust  for 
his  benefit.  No  principle  of  law  is  better  settled  in  this 
state  than  that  a  conveyance,  designed  in  fraud  of  creditors, 
is  good  inter  paries.  In  this  court,  in  Baldwin  v.  Campfidd, 
4  Halst.  C.  B.  891,  it  was  held,  that  the  implication  of  law, 
that  the  grantee  takes  a  conveyance  in  trust  for  a  person 
who  furnishes  the  purchase  money,  may  be  rebutted  by  proof 
that  the  title  was  put  in  the  grantee  for  the  purpose  of  pro- 
tecting the  property  from  creditors  of  him  who  furnished  the 
purchase  money. 
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The  decree  of  the  Chancellor  is  affirmed,  with  costs. 

For  affirmance — Beasley,  C.  J.,  Bedle,  Depue,  Elmer, 
Clement,  Kennedy,  Ogden,  Olden,  Vail,  Vredenburgh, 
Wales,  Woodhull — 12. 

For  reversal — Dalrimple, 


Hoy,  appellant,  and  Bramhall  and  others,  respondents. 

1.  A  mortgage  which  is  satisfied  by  the  payment  to  the  mortgagee  of 
the  money  it  was  made  to  secure,  may  be  kept  alive  by  the  mortgagor,  to 
secnre  an  indebtedness  to  a  third  person,  where  the  rights  of  creditors  or 
tliird  persons  have  not  intervened. 

2.  Where  a  mortgagor,  indebted  alsd  to  a  third  person,  procures  the 
assignment  of  the  mortgage  to  such  third  person,  who  pays  the  mortgagee, 
a8  the  consideration  of  the  assignment,  a  portion  of  the  mortgage  debt — 
the  mortgagor  giving  the  mortgagee  his  note  for  the  balance — under  an 
arrangement  that  the  assignee  nhall  hold  the  mortgage  for  the  amount  paid 
by  him  for  the  assignment,  and  for  the  residue  of  tl^  principal  sum  named  " 
therein,  as  security  for  the  other  indebtedness  of  the  mortgagor  to  him,  the 
mortgage  will  be  good  ic  the  hands  of  the  assignee  as  against  the  mort- 
gagor for  the  full  amount  of  the  principal  sum  named  Vherein,  the  delivery 
by  the  mortgagor  of  the  mortgage  so  assigned  giving  it  a  new  vitality  as 

to  him,  the  effect  of  which  he  is  estopped  in  equity  from  qpntrovertiug ; 
but  as  against  encumbrancers  or  grantees  of  partis  of  the  mortgaged  prem- 
ises, intermediate  the  making  of  the  mortgage  and  its  aHsignment,  the 
assignee  can  hold  it  only  for  the  amount  he  paid  to  the  mortgagee  for  the 
as.«ignm6nt. 

3.  If  by  the  terms  of  the  sale  of  part  of  the  mortgaged  premises  by  the 
mortgagor,  the  mortgage  is  to  remain  a  common  charge  upon  the  whole, 
and  to  be  paid  by  the  mortgagor  and  the  purchaser,  without  any  specitic 
agreement  as  to  the  proportion  which  each  one  is  to  pay,  they  must  con- 
tribute according  to  the  relative  value  of  each  one's  part.  ^ 

4.  Where  a  mortgagor  sells  a  portion  of  the  mortgaged  premises,  and  in  Vr 
the  de«d  of  conveyance  expres«es  that  the  same  is  *' subject  to  the  payment 
by  the  said  grantee  of  all  existing  liens  upon  said  premises,"  the  effect  of 
this  charge  is  to  make  the  part  so  conveyed  the  principal  debtor  for  a 
proportionate  part  of  the  mortgage  debt,  and  the  mortgagor  a  surety  only. 

5.  Where  a  prior  mortgagee,  with  notice  of  several  successive  alienations 
of  parts  of  the  mortgaged  premises,  releases  that  part  which  in  equity  is 
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primarily  liable  for  the  payment  of  his  mortgage  debt,  be  will  not  be  per- 
mitted to  charge  other  portions  with  the  payment  of  his  mortgage,  without 
deducting  from  the  amount  due  the  value  of  the  part  released. 

6»  The  notice  of  such  subsequent  alienation  or  encumbrance  may  be 
actual  or  constructive,  but  the  recording  of  a  second  deed  or  mortgage  will 
not  operate  as  constructive  notice  to  a  prior  mortgagee. 

7.  The  general  doctrine  is,  that  whatever  puts  a  party  upon  inquiry, 
amounts  in  judgment  of  law  to  notice  ;  provided,  the  inquiry  became  & 
duty  as  in  the  case  of  purchasers  and  creditors,  and  would  lead  to  the 
knowledge  of  the  requisite  fact  by  the  exercise  of  ordinary  diligence  and 
understanding. 

S.  B.  being  indebted  to  a  bank  in  a  sum  exceeding  $10,000,  in  1861, 
executed  to  the  bank  a  bond  and  mortgage  for  that  sum,  as  collateral  for 
his  then  indebtedness,  and  for  any  future  indebtedness  that  might  occur. 
In  1866,  B.  sold  portions  of  the  mortgaged  premises  to  K.,  and  in  his  deeds 
of  conveyance  it  was  expressed,  that  the  same  were  made  subject  to  the 
payment  by  the  grantee  of  off  exitting  iiens  on  taid  premises.  In  1866,  the 
bank,  at  the  request  of  B.,  assigned  the  bond  and  mortgage  to  H.  At  the 
time  of  the  assignment  B.'s  indebtedness  to  the  bank  was  $10,000,  of  which 
(ynOO  was  paid  by  H.,  and  for  the  balance  of  $2500  B.  gave  his  note  to  the 
bank,  which  be  subsequently  paid.  B.  then  owed  II.  $90,000,  and  the 
mortgage  was  assigned  to  H.  to  indemnify  him  for  the  $7500  he  paid' the 
bank,  and  for  the  balance  as  collateral  to  secure  in  part  the  indebtedness 
of  B.  to  him.  B.  subsequently  sold  other  parts  of  the  premises  embrsced 
in  the  mortgage,  and  procured  from  H.  a  release  to  the  purchasers,  of  tlie 
lien  of  the  mortgage,  and  U.  received  the  proceeds  of  such  sale  and  applied 
them  on  the  unsecured  indebtedness  of  B.  to  him.  In  the  instruments  of 
release  it  was  expressed,  that  tl^  residue  of  the  mortgaged  premises  was 
retained  for  the  payment  of  the  mortgage  indebtedness.  B.,  at  the  time  of 
executing  this  release,  had  notice  of  the  sale  to  K.     Held — 

First.  That  as  against  B.,  the  mortgagor,  the  mortgage  was  good  in  the 
hands  of  H.  for  the  full  sum  of  $10,000,  and  that  H.  was  not  required  to 
deduct  from  the  principal  sum  therein  mentioned,  the  sum  received  by  him 
of  the  proceeds  of  the  sale  of  the  part  of  the  premi.ses  released. 

Second.  That  as  against  K.,  or  his  grantee,  W.,  the  mortgage  could  only 
be  held  for  |7500,  the  amount  paid  by  H.  to  the  bank  when  he  took  the 
assignment  of  the  mortgage,  deducting  a  proportionate  part  of  the  value  of 
tlie  portions  of  the  mortgaged  premises  released,  but  ^hat  in  taking  the 
account  W.  must,  under  the  charge  in  the  deeds  to  K.,  account  for  his  pn- 
portion  ate  part  of  the  $2500  paid  by  B.  to  the  bank  at  the  time  of  the 
assignment  of  the  mortgage,  to  be  calculated  on  the  basis  of  the  relative 
value  of  the  part  of  the  mortgaged  premises  conveyed  to  him,  to  the  value 
of  the  whole  mortgaged  premises  at  the  date  of  the  conveyance  by  B. 
to  K. 
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The  defeDdant,  Bramball,  in  1861,  was  the  owner  of  a 
tract  of  land  in  Hudson,  which  had  been  laid  off  in  town  lots, 
marked  on  a  plot  called  map  of  Sherwood,  Hudson  county. 
New  Jersey.  Being  indebted  to  the  Mechanics  and  Traders 
Bank  of  Jersey  City,  for  discounts  at  the  bank,  he  executed 
and  delivered  to  the  bank,  on  the  16th  of  May,  1861,  a  bond 
and  mortgage  for  the  sum  of  $10,000,  as  collateral  security 
for  his  then  indebtedness,  and  also  for  any  further  indebted- 
ness that  might  occur.  On  the  19th  of  February,  1866,  the 
bank,  at  the  request  of  Bramhall,  assigned  the  bond  and 
mortgage  to  James  Hoy,  the  complainant,  and  received  from 
hin  the  sum  of  $7500,  as  the  consideration  of  the  assign- 
ment, which  they  applied  on  the  then  indebtedness  of  Bramhall 
to  the  bank.  The  mortgage  in  question  covered  nineteen  of 
the  lots  marked  out  on  said  map.  On  the  30th  and  31st  of 
May,  1865,  after  the  execution  and  delivery  of  the  complain- 
ant's mortgage,  but  before  its  assignment  to  the  complainant, 
Bramhall,  by  three  several  deeds  of  conveyance,  conveyed  to 
one  Henry  M.  Kinne  seventeen  of  the  lots  marked  on  said 
plan.  Among  these  seventeen  lots  conveyed  to  Kinne,  were 
eight  lots  which  were  included  in  the  complainant's  mort- 
gage. The  relative  position  of  the  mortgaged  premises,  and 
the  premises  included  in  the  deed  is  this,  eight  of  the  lots 
are  common  to  both,  eleven  of  them  are  in  the  mortgage  and 
not  in  the  deed,  and  nine  are  in  the  deed  and  not  in  the 
mortgage. 

At  the  time  of  the  delivery  of  the  mortgage  to  the  bank, 
Bramhall's  indebtedness  to  them  was  $36,406.17.  At  the 
time  of  the  assignment  to  the  complainant,  his  indebtedness 
was  $10,000,  which  was  reduced,  by  the  credit  of  the  $7600 
paid  by  the  complainant,  to  $3500,  which  sum  of  $2600 
Bramhall  himself  subsequently  paid  to  the  bank.  When  the 
mortgage  was  assigned  to  the  complainant,  Bramhall  was 
indebted  to  him  in  the  sum  of  $90,000,  which  still  remains 
unpaid,  except  as  to  the  sum  of  $1550,  realized  from  the  sale 
of  a  portion  of  the  mortgaged  premises. 

The  conveyances  to  Kinne  were  in  four  deeds  of  absolute 

Vofc.  IV.  3b  . 
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conveyance  in  fee  simple ;  but  it  is  admitted  that  they  too 
were,  in  fact,  only  mortgages  to  secure  the  payment  of 
$25,000,  which  Bramhall  owed  to  him,  and  for  which  he 
held  his  notes.     On  the  3d  day  of  January,  1866,  Einne,  by 
a  deed  of  conveyance,  conveyed  to  the  defendant,  Worthing- 
ton,  the  premises  described  in  the  several  deeds  made  by 
Bramhall  to  him.     The  deeds  to  Einne  were  recorded  in  the 
proper  office,  on  the  21st  of  October,  1865,  which  was  prior 
to  the  assignment  of  the  mortgage  to  the  complainant.    Sub- 
sequently to  the  assignment,  Bramhall  sold  five  of  the  lois 
embraced  in  the  complainant's  mortgage,  and  the  complain- 
ant released  those  lots  from  the  lien  of  his  mortgage,  and 
received   the  whole  consideration   realized   from  the  sale, 
about  $1550. 

,  The  opinion  of  the  Chancellor  is  reported  ante,  p.  74. 

Mr.  Hansom,  for  appellant. 

Mr.  I.  W.  Scudder,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
Depue,  J. 

The  rights  of  the  complainant  must  be  considered  in  a 
two-fold  aspect:  first,  as  against  Bramhall,  the  original 
mortgagor;  and,  secondly,  as  those  rights  are  affected  by 
the  equities  of  the  defendant,  Worthington. 

First,  As  regards  the  rights  of  the  complainant  against 
Bramhall.  The  assignment  by  the  bank  to  the  complainant 
of  the  bond  and  mortgage,  is  absolute,  and  assigns,  transfei's, 
and  sets  over  to  him  the  mortgaged  premises,  and  the  bond 
and  all  moneys  due  and  to  become  due  thereon. 

The  assignment  was  made  at  the  instance  of  Bramhall, 
who  informed  the  complainant  at  the  time  of  the  assignment, 
that  the  mortgage  was  a  good  and  valid  mortgage  for  the 
sum  of  $10,000,  and  interest.     The  complainant  claims  to 
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hold  the  mortgage  for  the  principal  sum  named  therein,  with 
interest,  to  secure  the  $7500  paid  by  him  as  the  considera- 
tion of  the  assignment,  and  the  balance  above  that  sum  as 
collateral    security   for   Bramhall's    indebtedness    to    him, 
under  an  arrangement  to  that  eflfect  made  between  him  and 
Bramhali,  at  the  time  of  the  assignment,  as  an  inducement 
to  obtain  his  aid  in  discharging  the  indebtedness  to  the  bank. 
I  am   satisfied   from  the   evidence  and  the  circumstances 
attending  the  transaction,  that  such  an  arrangement  was 
made.     There  is  nothing  illegal  in  the  use  of  an  outstanding 
mortgage  by  the  mortgagor,  lor  the  purpose  of  obtaining  the 
money  on  it  of  a  third  person,  to  discharge  the  original  in- 
debtedness it  was  made  to  secure  either  in  whole  or  in  part, 
or  as  collateral  to  secure  an  existing  indebtedness  to  such 
third  person.      Such  transactions  are  matters  of  frequent 
occurrence.     Where  a  mortgagor  applied  to  a  third  person 
lor  an  advance  of  money  to  enable  him  to  take  up  his  mort- 
gage, promising  to  give  him  the  same  security  for  such 
money  as  the  mortgagee  then  held,  and  upon  receiving  the 
money  paid  it  to  the  mortgagee  and  took  an  assignment  of 
the  mortgage  from  him  to  such  third  person,  it  was  held, 
that  the  mortgage  waa  not  discharged,  and  that  the  assignee 
was  entitled,  as  against  a  mortgagee  intermediate  to  the 
making  of  the  mortgage  and  its  assignment,  to  hold  the  same 
as  security  for  the  money  thus  advanced.      White  v.  Knajpp, 
8  Paige  173;  Graves  v.  Mumford,  26  Barb.   95.      This 
principle  is  equally  applicable  against  a  mortgagor  who  uses 
the  mortgage  as  security  for  an  indebtedness  distinct  from 
that  which  it  was  originally  made  to  secure,  whatever  the 
effect  may  be  as  concerns  third  persons  who  have  acquired  in- 
terests in  the  mortgaged  premises  intermediate  the  making 
of  the  mortgage  and  its  subsequent  use,  to  secure  a  different 
indebtedness.     Although  a  mortgage  may  have  been  paid, 
yet  on  a  valuable  consideration  it  may  be  kept  alive  for 
other  purposes,  when  the  rights  of  creditors  and  third  persons 
have  not  intervened.     Parser  v.  Anderson,  4  Awards  C\ 
JS.  17  ;  James  v.  Morey,  2  Cow.  247.    The  assignment  wiil 


568        COURT  OF  ERRORS  AND  APPEALS. 

Hoy  V.  Bramhall. 

carry  the  title  to  the  mortgage.  The  delivery  of  the  mort- 
gage so  assigned  by  the  mortgagor,  gives  it  a  new  vitality, 
and  in  equity  he  will  be  estopped  from  denying  that  it  is 
entitled  to  the  effect  his  own  act  was  intended  to  give  to  it. 

After  the  assignment  to  the  complainant  the  defendant, 
Bramhall,  sold  and  conveyed  five  of  the  lots  embraced  in  the 
complainant's  mortgage,  for  the  consideration  of  $1700.  The 
amount  received  from  this  sale,  after  deducting  expenses,  was 
$1550,  which  was  paid  to  the  complainant,  and  the  com- 
plainant executed  a  release  to  Bramhall  of  the  premises  so 
sold,  from  the  lien  of  the  mortgage,  and  applied  the  proceeds 
realized  to  the  payment  of  the  indebtedness  of  Bramhall  to 
hira.  The  bill  charges  that  the  instrument  of  release  con- 
tained the  following  clause :  "  retaining  the  remainder  of  the 
said  mortgaged  premises  for  the  payment  of  the  mortgage 
indebtedness."  There  was  no  appropriation  of  the  amount 
received  to  reduce  the  amount  for  which  the  mortgage  should 
stand  as  collateral;  and  an  indebtedness  remaining  above  the 
amount  of  the  mortgage,  the  complainant,  as  between  him- 
self and  Bramhall,  was  still  entitled  to  retain  the  mortgage 
as  collateral  to  secure  such  indebtedness  to  the  full  amount 
of  the  sum  specified  in  the  mortgage. 

Second,  It  is  conceded  that,  if  the  attitude  of  the  defend- 
ant, Worthington,  with  reference  to  the  complainant's  mort- 
gage, was  simply  that  of  a  subsequent  encumbrancer  or 
grantee  of  part  of  the  mortgaged  premises,  the  complainant's 
mortgage  being  held  by  the  bank,  when  he  acquired  his 
rights,  as  collateral  for  Bramhall's  indebtedness  to  the  bank, 
the  complainant  could  not  hold  it  under  his  assignment  for  a 
sum  greater  than  the  amount  he  actually  advanced  towards 
satisfying  that  indebtedness ;  the  balance  duo  to  the  bank  on 
tin  mortgage  being  paid  by  the  mortgagor.  Ydverton^, 
Shelden,  2  Sandf.  C.  JR.  481 ;  Marvin  v.  Vedder,  5  Cow,  671  ; 
De  La  Vergm  v.  Evertson,  1  Paige  181;  Truseott  v.  King, 
2  Seld.  147 ;  Mead  v.  York,  Ibid,  449  ;  Large  v.  Van  Doren, 
1  McCart^  208;  Moore  v.  Vail,  2  Beaa.  296. 

But  the  position  of  the  defendant,  Worthington,  is  changed, 
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aod  his  rights  materially  affected,  by  the  stipulations  in  the 
conveyances  from  Bramhall  to  Kinne,  for  that  part  of  the 
mortgaged  premises  held  by  him.  In  the  conveyance,  of  the 
date  of  May  30th,  1866,  after  the  habendum  clause,  and 
before  the  covenants,  the  following  clause  is  inserted,  ''  sub- 
ject, however,  to  the  payment  by  aaid  grantee  of  all  existing 
liens  upon  said  premises;"  and  in  a  like  position  in  the  deed 
of  May  31st,  1865,  "  this  conveyance  is  made  subject,  never- 
theless, to  the  payment  by  said  party  of  the  second  part  of 
all  existing  liens  on  said  premises." 

It  may  be  that  the  language  of  the  stipulations  in  these 
deeils,  with  reference  to  the  complainant's  mortgage,  is  not 
sufficient  to  create  a  covenant  on  which  a  strictly  personal 
liability  may  be  based;  but  the  effect  is  clearly  that  stated 
by  the  Chancellor,  to  make  the  part  conveyed  subject  to  its 
proper  proportion  of  the  encumbrances,  so  as  to  relieve  to 
that  extent  that  [)art  of  the  mortgaged  premises  retained  by 
the  mortgagor,  by  force  of  which  the  lots  conveyed  and  those 
retained  must  contribute  towards  discharging  the  common 
burthen,  according  to  their  relative  values. 

The  general  rule  is, 'that  where  several  parcels  of  land  are 
charged  with  a  common  burthen,  that  burthen  shall  be 
shared  by  all.     Equality,  in  that  respect,  is  equity. 

To  this  general  rule  there  are  several  exceptions,  promi- 
nent among  which  is,  that  where  a  mortgagor  conveys  away 
part  of  the  mortgaged  premises,  the  portion  retained  is 
primarily  liable  for  the  payment  of  the  mortgage  debt.  This 
exception  is,  however,  founded  on  equitable  principles,  and 
has  no  application  where  the  encumbrance  is,  by  agreement 
between  the  mortgagor  and  his  grantee,  made  a  charge  upon 
the  granted  premises,  either  in  the  whole  or  in  part.  If,  by 
the  terms  of  sale,  the  mortgage  is  to  remain  a  common  charge 
upon  the  whole,  and  to  be  paid  by  the  mortgagor  and  pur- 
chaser without  any  specific  agreement  as  to  the  proportion 
which  each  one  is  to  pay,  they  must  contribute  according  to 
the  relative  value  of  each  one's  part.  Mickle  v.  Woodward, 
opinion  of  Chancellor  Williamson,  October  Term,  1822,  Salst. 

3b* 
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Dig.  636 ;  Wikoff  v.  Davis,  3  Greens  C.  R.  224 ;  EngU  v. 
Haines,  1  Halst.  C.  R.  186;  S.C.^on  Appeal,  Ibid.  632. 

CaD  the  complainant  avail  himself  in  this  case  of  the  benefit 
of  that  charge  ?  So  far  as  relates  to  the  $7500  paid  to  the 
bank  on  the  debt  for  which  the  mortgage  was  collateral  to  the 
bank,  it  is  not  necessary  that  he  should  resort  to  that  charge 
for  his  protection.  He  only  needs  its  aid  to  enable  him  to 
build  upon  it  a  right  as  to  the  residue  of  the  mortgage  above 
that  sum.  In  Klapivorth  v.  Dressier,  2  Beas.  62,  where  the 
charge  amounted  to  a  covenant  by  the  purchaser  to  assume 
and  pay  the  mortgage  debt,  the  mortgagee  was  allowed,  in 
proceedings  for  the  foreclosure  of  the  mortgage,  the  benefit 
of  the  covenant,  by  a  decree  that  the  purchaser  should  pny 
the  deficiency  of  the  mortgage  debt  which  might  remain 
after  the  sale  of  the  mortgaged  premises. 

The  grounds  of  his  decision  are  stated  by  the  learned 
Chancellor,  by  whom  that  case  was  decided,  to  be,  that 
where  a  grantee  in  a  deed  covenants  with  the  grantor  to 
pay  oflFan  encumbrance  subsisting  upon  the  premises,  if  the 
grantor  is  personally  liable  for  the  payment  of  the  encum- 
brance, the  grantee,  by  virtue  of  the  agreement,  is  regarded 
in  equity  as  the  principal  debtor,  and  the  grantor  as  surety 
only  ;  and  that,  in  equity,  a  creditor  is  entitled  to  the  benefit 
of  all  collateral  obligations  for  the  payment  of  the  debt,  which 
a  person  standing  in  the  situation  of  a  surety  for  others  has 
received  for  his  indemnity,  and  to  relieve  him  or  his  property 
from  liability  for  such  payment. 

The  principle  upon  which  Klnpworth  v.  Dressier  was  de- 
cided is  applicable  to  this  case.  The  effect  of  the  charge  in 
the  deeds  to  Kinne,  is  to  make  the  lands  conveyed  to  him 
the  principal  debtor  for  a  proportionate  part  of  the  mortgage 
debt,  and  Bramhall  a  surety  only.  Jumel  v.  Jumel,  7  Paige 
591  ;  Cherry  v.  Monro,  2  Barb.  C,  R,  618;  Ferris  v.  Craw- 
ford^  2  Demo  695.  The  mortgage  debt,  when  ihe  deeds 
were  made,  was  the  sum  oi  $10,000,  for  which  the  bank  also 
held  the  bond  of  Bramhall.  By  the  assignment  of  the  bond 
and  mortgage,  under  the  circumstances  above  stated,  they 
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became,  as  against  Brarohall,  available  securities  in  the 
hands  of  the  complainant,  for  the  full  amount  of  the  principal 
sum  therein  stated.  At  the  time  of  the  assignment,  Bram- 
hall had  a  lien  upon  the  premises  conveyed  to  Einne,  for  a 
proportionate  part  of  that  mortgage  debt,  in  exoneration  to 
that  extent,  of  the  residue  of  the  mortgaged  premises  and  of 
his  personal  liability  on  his  bond.  In  equity,  that  security 
enures  to  the  benefit  of  the  complainant. 

The  deeds  to  Kinne,  though  absolute  in  form,  in  fact  were 
mortgages  to  secure  an  indebtedness  of  Bramhall  to  him.  It 
is  suggested  that  that  circumstance  will  impair  the  effect  of 
the  charge  contained  in  the  conveyances,  by  reducing  the 
grantee  from  the  position  of  a  grantee  in  fee  to  that  of  a 
mere  holder  of  a  subsequent  encumbrance.  That  result  will 
not  follow.  The  deeds  are  absolute  on  their  faces,  and  there 
is  no  evidence  that  the  complainant  knew  of  the  secret 
arragement  between  Bramhall  and  Einne,  by  which  the  con- 
veyances were  to  be  regarded  in  the  light  of  mortgages.  In 
the  absence  of  such  notice,  the  complainant  is  entitled  to  have 
whatever  of  benefit  or  advantage  may  accrue  to  him  from  the 
fact  that  the  conveyances  are  absolute  conveyances  in  fee. 

When  the  complainant  executed  releases  of  the  five  lots 
which  were  embraced  in  his  mortgage  and  not  included  in 
the  Einne  deeds,  the  deeds  to  Einne  were  on  record.  Where 
a  mortgagee,  with  notice  of  several  successive  alienations  of 
parts  of  the  mortgaged  premises,  releases  that  part  which  is 
primarily  liable  in  iequity  for  the  payment  of  the  mortgage 
debt,  he  cannot  be  permitted  to  charge  other  portions  of  the 
premises  with  the  payment  of  the  mortgage,  without  deduct- 
ing from  the  amount  due,  the  value  of  the  part  released. 
Jilair  v.  Ward^  2  Stockt.  119;  Guion  v.  Knapp,  6  Paige  36  ; 
Gaakill  v.  Sine,  2  Beas,  400.  The  equity  which  entitles  a 
S3cond  mortgagee  to  the  benefit  of  a  release  executed  by  a 
prior  mortgagee,  arises  only  where  the  first  mortgagee  gave 
the  release,  with  a  knowledge  of  the  existence  of  a  second 
encumbrance.  Van  Orden  v.  Johnson,  1  McCarter  376.  The 
notice  of  the  subsequent  encumbrance  may  be  actual  or  con- 
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structive.  2  White  and  Tudor  a  Lead,  Qu,  272 ;  Stuyvt- 
sant  V.  HaU,  2  Barb.  C.  R,  151 ;  Howard  Insurance  Co,  v. 
Halsey,  4  Seld.  271 ;  Gouvemeur  v.  Lynch,  2  Paige  300. 
The  recording  of  a  second  mortgage  will  not,  however,  operate 
as  constructive  notice  of  its  existence  to  a  prior  mortgagee. 
Blair  v.  Ward,  Van  Orden  v.  Johnson,  Howard  Insurance 
Co.  V.  Halsey,  cited  above ;  Beily  v.  Mohan,  1  Beas.  59.  The 
general  doctrine  is,  that  whatever  puts  a  party  upon  an  in- 
quiry, amounts  in  judgment  of  law,  to  notice,  provided  the 
inquiry  became  a  duty,  as  in  the  case  of  purchasers  and 
creditors,  and  would  lead  to  the  knowledge  of  the  requisite 
fact,  by  the  exercise  of  ordinary  diligence  and  understand- 
ing. 4i  Kent.  179.  The  ground  upon  which  the  title  acquired 
by  a  prior  registry  of  a  deed  is  lost,  in  case  of  notice  to  the 
second  grantee,  is,  that  it  is  a  fraud  in  the  second  grantee  to 
take  a  deed,  knowing  or  having  reason  to  suspect  the  exist- 
ence of  the  prior  title.  Holmes  v.  Stout,  2  Stockt.  419.  In 
Jones  v.  Smithy  1  Hare  43,  Vice  Chancellor  Wigram  resolve*? 
the  cases  in  which  constructive  notice  is  established,  into  two 
classes:  first,  cases  in  which  the  party  charged  has  had 
actual  notice  that  the  property  in  dispute  was  in  fact  charged, 
encumbered,  or  in  some  way  affected,  and  the  court  has 
thereupon  bound  him  with  constructive  notice  of  facts  and 
instruments,  to  the  knowledge  of  which  he  would  have  been 
led  by  an  inquiry  after  the  charge,  encumbrance,  or  other 
circumstance  affecting  the  property,  of  which  he  had  actual 
notice ;  and,  secondly,  cases  in  which  the  court  has  been 
satisfied,  from  the  evidence  before  it,  that  the  party  charged 
had,  designedly,  abstained  from  inquiry,  for  the  very  purpose 
of  avoiding  notice.  The  complainant  admits,  that  before  he 
executed  the  release,  he  knew  that  Bramhall  had  disposed  of 
most  of  the  property  embraced  in  his  mortgage.  That 
knowledge  was  sufficient  to  put  him  upon  inquiry,  and 
amounts  to  constructive  notice  of  the  existence  of  the  deeds 
to  Kinne,  of  which  he  might  have  had  actual  knowledge,  if 
he  had  pursued  the  usual  course  of  examining  the  registry 
of  deeds.     He  must,  therefore,  in  favor  of  the  defendant 
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Worthington,  account  for  and  credit  on  his  mortgage,  a  pro- 
portionate part  of  the  value  of  the  lots  released. 

The  conclusions  are :  that  as  against  Bramhall,  the  com- 
plainant is  entitled  to  a  decree  for  the  whole  principal  sum  of 
$10,000  mentioned  in  his  mortgage,  with  the  interest  there- 
on, without  deducting  the  value  of  the  five  lots  released ;  that 
as  against  the  defendant  Worthington,  the  complainant  is  en- 
titled to  hold  the  mortgage,  only  for  the  sum  of  $7500 — the 
amount  paid  by  the  complainant  to  the  bank — with  interest, 
deducting  a  proportionate  part  of  the  value  of  the  five  lots 
released  ;  but  that  in  taking  the  account,  Worthington  must, 
under  the  charge  in  the  deeds  to  Kinne,  account  for  his  pro- 
portionate part  of  the  $2500  paid  by  Bramhall  to  the  bank 
at  the  time  of  the  assignment  of  the  mortgage — said  propor- 
tionate part  to  be  calculated  on  the  basis  of  the  relative  value 
of  the  eight  lots  conveyed  to  Kinne,  to  the  value  of  the  whole 
mortgaged  premises  at  the  date  of  the  conveyance  by  Bram- 
hall to  Kinne. 

In  making  the  decree,  the  deeds  to  Kinne  are  to  be  con- 
sidered as  mortgages.  The  equities  of  the  other  defendants, 
Bumsted  and  Roberts,  who  also  hold  portions  of  the  mort- 
gaged premises  under  conveyances  from  Bramhall,  have  not 
been  considered.  Whatever  equities  they  have,  can  be  pro- 
tected in  the  final  decree. 

The  decree  appealed  from  is  reversed,  and  the  record  re- 
mitted to  the  Court  of  Chancery. 


The  whole  court  concurred. 
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Clark's  executors,  appellants,  and  Richards,  respondent. 

This  case  is  reported  in  chancery,  in  3  C.  E,  Green,  327. 
Opinion  by  Beasley,  C.  J.,  aflSrming  decree  of  the  Chancellor. 


The  Morris  and  Essex  Railroad  Company,  appellants, 
and  The  Sussex  Railroad  Company,  respondents. 

This  case  is  reported  in  chancery,  ante^p,  13.     Opinion  by 
Beple,  J.,  reversing  decree  of  the  Chancellor. 


Berryman,  appellant,  and  Graham,  respondent. 

This  case  is  reported  in  chancery,  ante^  p.  29.     Opinion 
by  Van  Syckel,  J.,  reversing  decree  of  the  Chancellor. 


Tantum,  appellant,  and  Green,  respondent. 

This  case  is  reported  in  chancery,  an^e,  p.  105.      Opinion 
by  Dalrimple,  J.,  affirming  decree  of  the  Chancellor. 


DeCourcey  and  others,  appellants,  and  Little  and  others, 

respondents. 

This  case  is  reported  in  chancery,  ante,  p,  115.      Opinion 
by  Beasley,  C.  J.,  afErraiug  decree  of  the  Chancellor. 
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McLaughlin,  appellant,  and  Van  Keuren,   respondent. 

This  case  is  reported  in  chancery,  antCy  p.  187.  Opinion 
by  Van  Syckle,  J.,  reversing  decree  of  the  Chancellor,  on 
the  ground  that  the  assignee  was  not  made  a  party  to  the 
bill.     Record  remitted,  that  necessary  party  might  be  added. 


Thomson's  Executors,  appellants,  and  Norris  and  others, 

respondents. 

This  case  is  reported  in  chancery,  antej  p.  307.  Opinion 
by  Beasley,  C.  J.,  affirming  decree  of  the  Chancellor.  It 
was  held,  first,  that  the  power  given  to  Mrs.  Thomson  by  the 
will,  to  give  and  devise  a  certain  portion  of  the  estate  among 
such  "  benevolent,  religious,  or  charitable  institutions,"  as 
she  might  think  proper,  was  invalid;  secondly,  that  Mrs. 
Thomson  could  not  legally  release  and  surrender  her  power 
of  appointment  over  that  portion  of  the  estate  set  apart  for 
raising  her  income;  but,  thirdly,  that,  in  this  case,  the  act  of 
the  legislature  in  confirmation  of  the  agreement,  should 
prevail. 


Morris  and  Essex  Railroad  Company,  appellants,  and 
The  Attorney  General  ex  rel.  Stickle,  respondent. 

Same  appellants,  and  Fri^dden,  respondent. 

This  case  is  reported  in  chancery,  ante,  p,  386.     Opinion 
by  Depue,  J.,  reversing  decree  of  the  Chancellor. 


A.PPENDIX. 


[The  Reporter  has  been  favored  by  the  Chancellor  with  the  follow- 
ing interesting  and  valuable  account  of  the  origin  of  the  jurisdiction 
of  the  Court  of  Chancery,  for  publication.] 

During  the  proprietary  government  of  New  Jersey  there 
was  a  Court  of  Chancery.  By  the  grants  and  concessions  of 
the  Proprietors  the  assembly  were  authorized  to  create  courts 
for  all  purposes.     Learning  4"  Spiaer  16)  III. 

By  an  act,  passed  in  1682,  the  Court  of  Common  Right 
was  created,  with  jurisdiction  over  all  causes,  including 
criminal  causes  and  civil  causes,  as  Well  in  equity  as  at  law. 
L.  4-  S,  232,  ch.  7. 

An  act,  passed  in  1698,  (L.  ^  S.  368,  ch.  4,)  took  away 
from  the  general  assembly  the  right  to  constitute  or 
regulate  the  High  Court  of  Chancery,  and  declared  that  the 
judges  of  the  Court  of  Common  Right  should  not  be  judges 
of  the  High  Court  of  Chancery.  But  little  else  is  found 
relating  to  the  Court  of  Chancery  in  the  records  under  the 
proprietary  government. 

After  the  surrender  of  the  proprietary  government,  which 
was  accepted  by  the  Queen  on  the  17th  day  of  April> 
1702,  (L.  if  S.  617,)  Lord  Cornbury  was  appointed  the  first 
royal  governor,  by  a  commission  dated  Decetnber  5th> 
1702.  In  this  it  was  delared,  (L.  ^  S,  661):  "And  we 
do  further  give  and  grant  unto  you^  fbll  power  and  au«- 
thority,  with  the  advice  and  consent  of  our  said  council,  to 
erect,  constitute)  and  establish  such  and  so  many  courts  of 
judicature  and  public  justice,  within  our  said  province  under 
your  government,  as  you  and  they  shall  think  fit  and  neces^- 
sary,  for  the  hearing  and  determining  of  all  causes,  as  well 
criminal  as  civil)  according  to  law  and  equity,  and  for  awarding 
execution  thereupon,  with  all  reasonable  and  necessary  powerS) 
authorities,  feeS)  and  privileges  belonging  unto  them.'' 

Vol.  IV.  3  c 
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By  virtue  of  this  power,  Lord  Cornbary  and  his  council 
issued  the  ordinance  creating  the  Court  of  Chancery,  dated 
March,  1705.  An  abstract  of  this  is  found  in  4  Griff,  Reg, 
1183.  The  ordinance  itself  is  recorded  in  Book  A  A  Aof 
Commissions,  in  the  office  of  the  secretary  of  state,  p.  66.  It 
is  as  follows : 

By  His  Excellency  Edward  Viscount  Cornbury,  Captain 
General  and  Governor-in-Chief  in  and  over  Her  Majesty's 
provinces  of  New  Jersey,  New  York,  and  all  the  territoriea 
and  tracts  of  land  depending  thereon,  in  America,  and  Vice 
Admiral  of  the  same,  esquire.  Her  Majesty's  Lieutenant 
and  Commander  in  Chief  of  the  militia  of  the  colony  of 
Connecticut,  and  of  all  the  forts  and  places  of  strength 
within  the  same,  in  council. 

AN   0EDI5ANCE 

For  the  erecting  and  establishing  a  High  Court  of  Chancery, 
in  Her  Majesty's  province  of  Nova  Csesaria,  or  New  Jersey,  in 
America;  whereas,  it  is  absolutely  necessary  that  a  Court  of 
Chancery  be  established  in  this  province,  that  the  subject 
may  find  remedy  in  such  matters  and  things  as  are  properly 
cognizable  in  the  said  court,  in  which  the  common  law,  by 
reason  of  its  strict  rules,  cannot  give  them  release.  His 
Excellency  Edward  Lord  Viscount  Cornbury,  Captain  General 
and  Governor  as  aforesaid,  by  and  with  the  advice  and  con- 
sent of  Her  Majesty's  council  for  this  province,  and  in  pur- 
suance of  the  power  and  authority  to  him  given  by  Her 
Majesty's  letters  patent,  under  the  great  seal  of  England, 
bearing  date  the  fifth  day  of  December,  in  the  year  of  our 
Lord  one  thousand  seven  hundred  and  two,  doth  ordain  and 
declare,  and  it  is  hereby  ordained  and  declared^  that  His 
Excellency  Edward  Lord  Cornbury,  or  the  Governor  or 
Lieutenant  Governor  for  the  time  being  of  this  province,  and 
Her  Majesty's  council  for  this  province,  or  such  of  them  as 
shall  take  an  oath  in  the  words  following,  at  the  council 
b^ard,  that  is  to  say,  (you  shall  Well  and  truly  serve  Her 
Majesty,  to  the  best  of  Jrour  skill  and  knowledge,  as  one  of 
the  judges  of  the  High  Court  of  Chancery  erected  within 
this  province ;  you  shall  faithfully  and  uprightly,  to  the  best 
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of  your  power,  cause  justice  to  be  duly  administered  to  such 
as  shall  sue  before  you  for  the  same,  according  to  equity  and 
the  order  of  the  land ;  you  shall  not  take  or  receive  of  any 
person,  any  gift  or  reward  in  any  cause  or  matter  depending 
before  you,  so  help  you  God,)  or  any  three  of  them  together, 
with  the  Governor  or  Lieutenant  Governor,  shall  be,  and  are 
hereby  empowered  to  be,  the  High  Court  of  Chancery  of  this 
province,  and,  as  such,  to  hear  and  determine  all  causes  and 
suits  in  the  said  court,  which,  from  time  to  time,  shall  come 
before  them,  in  such  manner  or  as  near  as  may  be  according 
to  the  usage  and  custom  of  the  High  Court  of  Chancery  in 
the  kingdom  of  England;  which  said  Court  of  Chancery  shall 
and  will  meet  and  sit  in  order  to  hear,  try,  and  determine 
suits  on  the  first  Thursdays  of  November,  February,  May, 
and  August,  annually;   and  whereas^  it  will  tend  much  to 
the  ease  and  benefit  of  Her  Majesty's  subjects,  inhabiting 
within  this  province,  that  such  causes  and  suits,  that  shall  be 
brought  and  commenced  in  the  said  court,  be  brought  to  a 
speedy  determination  :    It  is  hereby  ordained  and  declared, 
that  the  Governor  or  Lieutenant  Governor  iand  council  of 
this  province,  and  any  two  of  them,  with  the  said  Governor 
or  Lieutenant  Governor,  shall  and  will,  and  are  hereby  im- 
powered  and  authorized  to,  meet  and  sit  to  hear  motions  and 
to  make  rules  and  orders  thereon,  on  Thursday  in  every 
week,  at  Burlington,  which  shall  also  be  the  public  seal  day 
for  writs,  and  the  common  return  day.     And  it  being  the 
practice  of  Her  Majesty's  other  plantations  in  America,  to 
make  and  empower  as  for  oflScers  as  may  be  either  in  the 
courts  of  law  or  equity,  whereby  the  business  of  the  subject 
is  the  sooner  dispatched  and  finished,  to  their  great  ease  and 
benefit,  it  is  hereby  ordained,  that  there  shall  be  commis- 
sionated  and  appointed,  during  pleasure,  to  masters  of  the 
said  court,  a  Register,  who  shall  also  be  Examiner  and  Purse 
bearer  or  seal  bearer  and  sealer  of  writs,  which  place,  in  case 
of  sickness  or  such  absence  as  shall  be  allowed  of  by  the 
Governor,  may  be  executed  by  his  sufficient  deputy  or  deputys, 
two  clerks  and  one  seargant-at-arms  and  one  messenger,  ami 
no  other  officer  or  officers  whatsoever ;  which  said  officers 
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shall  act  and  do  in  their  several  offices  and  stations,  all 
such  matters  and  things  as  are  usual  to  be  done  or  performed 
by  the  same  or  like  officers  respectively,  and  no  office  or 
offices  whatsoever  shall  receive  more  larger  fees  or  perquisits 
than  are  usually  received  or  taken  by  officers  of  the  hke 
nature  in  the  kingdom  of  England. 

And  it  is  further  ordained  by  the  authority  aforesaid,  that 
there  shall  not  be  more  than  two  counsel  for  the  plaintifis, 
and  two  for  the  defendants,  allowed  in  any  case  whatsoever 
depending  before  the  said  court. 

Lastly.  It  is  hereby  ordained  and  declared,  that  the  said 
High  Court  of  Chancery  shall,  and  is  hereby  impowered  to, 
make  and  ordain  such  rules  and  orders  for  regulating  the 
practice  of  the  said  court,  and  the  offices  thereof,  as  they 
shall  think  fit;  and  in  the  mean  time  such  rules  and  orders  as 
shall  appear  to  have  been  made  in  England,  in  the  same  or 
like  cases,  shall  be  observed. 

CORNBURY. 

By  His  Excellency's  command, 
J.  Bass,  Secy, 

The  royal  commission  to  William  Franklin  as  provisional 
governor,  was  issued  in  1762,  and  is  found  in  Book  A  A  Aoj 
Commissions f  p.  379,  and  contains  (p,  382,)  similar  powers  for 
creating  courts,  as  were  given  to  Lord  Cornbary.  Governor 
Franklin,  by  an  ordinance  dated  March  23d,  1770,  and  found 
in  Book  A  B  of  Commissions y  p,  54,  vested  all  chancery 
powers  in  the  governor  alone,  without  his  council.  That 
ordinance  is  as  follows : 

AN   ORDINANCE 

For  the  better  establishing  a  High  Court  of  Chancery  in  the 
province  of  New  Jersey,  and  for  appointing  the  Chancellor 
or  Judge  thereof,  by  His  Excellency  William  Franklin, 
Esq.,  Captain  General,  Governor,  and  Commander-in- 
Chief,  in  and  over  his  Majesty's  province  of  New  Jersey 
and  territories  thereon  depending,  in  America,  and  Vice 
Admiral  of  the  same,  &c.,  in  council,  this  twenty-eighth 
day  of  March,  in  the  tenth  year  of  his  Majesty's  reign, 
annoque  domini,  one  thousand  seven  hundred  and  seventy. 
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Whereas,  There  always  hath  been  a  Court  of  GhaDcery 
held  in  the  proviDce  of  New  Jersey,  and  the  same  at  present 
requires  regulation,  His  said  Excellency,  the  Gk)vern6r,  by 
and  with  the  advice  and  consent  of  his  Majesty's  council  for 
the  said  province,  and  by  virtue  of  the  povyers  and  authori- 
ties to  him  given  by  his  Majesty's  letters  patent,  under  the 
Great  Seal  of  Great  Britain,  bearing  date  the  ninth  day  of 
September,  in  the  second  year  of  his  present  Majesty's  reign, 
hath  thought  lit  to  ordain  and  declare,  and  by  and  with  the 
advice  and  consent  of  his  said  Majesty's  council,  doth  hereby 
ordain  and  declare,  that  his  said  Excellency  William  Frank- 
lin, Esq.,  is  hereby  constituted  and  appointed  Chancellor  and 
Judge  of  the  High  Court  of  Chancery  or  Equity  in  this  colony, 
and  impowered  to  hold  the  said  court,  and  in  the  same  to 
hear  and  determine  all  causes,  from  time  to  time,  and  in 
such  manner  as  heretofore  hath  beeD  usual,  and,  as  nearly  as 
may  be,  according  to  the  usage  and  custom  of  the  High  Court 
of  Chancery  in  that  part  of  Great  Britain  called  England. 

And  it  is  hereby  ordained  and  declared,  that  His  Excel- 
lency William  Franklin,  Esq.,  before  holding  the  said  court, 
shall  take  an  oath  in  the  words  following,  that  is  to  say : 
You  shall  well  and  truly  serve  his  Majesty,  to  the  best  of 
your  skill  and  knowledge,  as  Chancellor  and  Judge  of  the 
High  Court  of  Chancery  erected  within  this  province ;  you . 
shall  faithfully  and  uprightly,  to  the  best  of  your  power^ 
cause  justice  to  be  duly  administered  to  such  as  shall  sue- 
before  you  for  the  same,  according  to  equity  and  the  order 
of  the  laws ;  you  shall  not  take  nor  receive  of  any  pei-son  any 
gift  or  reward,  in  any  cause  or  matter  depending  before  you. 
So  help  you  God.  And  it  is  hereby  further  ordained  artl 
declared,  that  his  said  Excellency  William  Franklin,  Esq., 
shall  and  may,  and  he  is  hereby  authorized  and  impowered, 
from  time  to  time,  to  nominate  and  fix  days  for  hearing, 
tryal,  and  administration  of  any  cause  that  may  arise  or  be 
brought  before  him,  and  to  appoint  and  order  such  days  and 
times  as  to  him  shall  seem  meet,  for  hearing  motions  and 
entering  rules  and  orders  in  the  said  court;  and  further, 
to  nominate,  constitute,  appoint,  and  commissiouate  so  uiaay 
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masters,  clerks,  examiners,  registers,  and  other  necessary 
officers  as  shall  be  needful  to  the  holding  the  said  ooart,  and 
doing  the  business  therein ;  and  also,  to  make  such  rules, 
orders,  and  regulations  for  carrying  on  the  business  of  the 
said  court  as  to  him,  from  time  to  time,  shall  seem  necessary. 
In  testimony  whereof,  I  have  caused  the  Great  Seal  of  the 
said  province  to  be  hereunto  affixed,  at  Burlington,  the  day 
and  year  iSrst  above  written. 


This  ordinance  having  been 
read  and  compared  in  council, 
is  consented  to. 

•  Steklino. 


Assented  to  and  ordered  to 
be  recorded. 

Wm.  Franklin. 


This  ordinance  continued  in  force  until  the  first  state  con- 
stitution was  adopted  in  1776,  and  by  that  the  governor  was 
declared  to  be  Chancellor.  By  the  first  section  of  an  act 
passed  October  6, 1776,  {Pateraona  Laws  38,)  it  was  enacted 
that  the  courts  of  law  and  equity  should  be  confirmed  and 
established,  and  continue  with  like  powers  as  before  the  De- 
claration of  Independence.  This  provision  does  not  seem  to 
have  been  ever  repealed,  although  the  act  has  not  been  re- 
printed in  any  subsequent  publication  of  the  laws,  and  is 
now  the  foundation  of  the  powers  of  the  Court  of  Chancery. 

Under  the  power  to  create  courts,  contained  in  Lord  Corn- 
bury's  commission,  which  were  substantially  contained  in  the 
commissions  of  his  successors,  ordinances  were  issued  creat- 
ing the  Supreme  Court,  county  courts,  and  courts  of  justices 
ot*  the  peace,  some  of  which  are  extant.  One  issued  by  Lord 
Cornbury,  somewhere  in  or  about  1703,  published  in  the 
Provincial  Courts  of  New  Jersey y  by  Hon.  R.  S.  Field,  App. 
C;  one  by  Gov.  Hunter,  dated  April  17th,  1716,  Prov. 
Courts,  App,  D ;  one  by  Gov.  Burnett,  dated  April  29ih, 
1723,  1  HaLst  i?.,  App.  A  ;  three  others  by.  Gov.  Burnett, 
dated  respectively,  April  23d,  1724,  August  21st,  1726,  and 
February  10th,  1728,  Prov.  Courts,  App.  E,  F,  and  G;  and 
one  by  Gov.  Belcher,  dated  August  1st,  1751,  1  Hoist  i?., 
App.  C. 
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In  the  instructions  issued  by  the  Queen  in  council,  to  Lord 
Combury,  for  the  government  of  New  Jersey,  of  the  same 
date  as  his  commission,  it  was  directed,  L.  4*.  S.  641 :  "Our 
will  and  pleasure  is,  that  appeals  be  made  in  cases  of  error 
from  the  courts  of  our  said  province  of  New  Jersey,  unto  you 
apd  the  council  there."  As  by  the  ordinance  of  1705,  the 
governor  and  council  were,  until  1770,  the  Court  of  Chan- 
cery^  no  appeals  could  be  had  in  chancery  to  any  court  in 
the  province,  but  only  to  the  Queen  in  Privy  Council,  to 
whom,  by  the  law  of  England,  appeals  from  the  judgment  of 
provincial  courts  still  continue  to  lie. 

It  is  probable  that  no  appeals  were  had  from  the  Court  of 
Chancery,  between  the  ordinance  of  1770  and  the  constitu- 
tion of  1776.  Hence,  probably,  the  language  in  the  ninth 
article  of  that  constitution :  "  That  the  Grovernor  and  Council 
be  the  Court  of  Appeals  in  the  last  resort  in  all  causes  of  law 
as  heretofore."  From  this  phraseology.  Judge  GriflBth,  and 
other  lawyers,  contended  that  the  act  of  June  13th,  1799, 
Pat.  428,  which  first  granted  an  appeal  to  the  Court  of 
Errors,  was  in  violation  of  the  constitution.  After  a  practice 
of  appealing,  for  forty-five  years,  from  Chancery,  the  consti- 
tution of  1844  conferred  upon  the  Court  of  Errors  jurisdic- 
tion in  "  all  causes  as  heretofore,"  leaving  out  the  words  "  at 
law,"  which,  it  was  contended,  limited  it  under  the  first. 
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ABATEMENT. 
Sm  Legacy,  3. 


ABSENT  DEFENDANT. 
See  Practice,  24. 


ACCEPTANCE. 

See  Contract,  6,  17. 
Deed,  8,  9. 


ACCOUNT. 
See  Partnership,  4. 


ADULTERY. 
See  Divorce,  1,  2. 


ADVERSE  POSSESSION. 
See  Easement,  1,  2,  8. 

HlGHW^AY,  13. 


AGENT. 
See  Principal  and  Agent. 


AGREEMENT. 
See  Contract. 


AMENDMENT. 
See  Practice,  4. 


ANNUITY. 
See  Execution,  4. 


ANSWER. 

See  Evidence,  3,  14,  15. 
Injunction,  4. 
Pleading,  1,  7,  8. 
Practice,  2,  3,  22. 


APPEAL. 
See  Practice,  29,  30. 

ASSIGNEE  AND  ASSIGNMENT. 

See  Contract,  14,  18. 
Mortgage,  1,  21,  27. 


ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

1.  A  voluntary  assignment  made 
by  a  non-resident  debtor,  which 
is  valid  by  the  law  of  the  place 
where  made,  cannot  be  impeach- 
ed in  this  state  with  regard  to 
property  situated  here,  in  behalf 
of  non-resident  creditors,  on  the 
ground  that  such  assignment  is 
incompatible  with  the  statute 
of  this  state.  Bentley  v.  Whitte" 
morej  462 

2.  This  rule  obtains  as  well  with 
respect  to  realty  as  to  chattels 
situate  in  this  jurisdiction,  pro- 
vided, the  form  of  the  assign- 


ment is  such  as  is  required  p 
our  land  regulations. 
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3.  A  debtor  residing  in  New  York 
made  an  assignment,  with  pre- 
ferences, for  the  benefit  of  his 
creditors,  such  disposition  being 
legal  in  that  state.  As  auxiliary 
to  such  assignment,  he  also  exe- 
cuted in  due  form  a  conveyance 
to  his  assignees  of  land  in  this 
state.  The  assignees  having  sold 
the  land  thus  conveyed,  it  was 
subsequently  levied  on  under 
judgment  by  certain  creditors, 
all  of  whom  were  non-residents 
of  this  state.  Upon  a  bill  filed 
by  the  purchaser,  it  was  held 
that  the  proceedings  by  such 
creditors  should  be  perpetually 
enjoined.  lb. 


ATTACHMENT. 
See  Injunction,  2. 


ATTORNEY  AND  CLIENT. 

A  solicitor  has  no  right  to  accept 
a  part  of  a  debt  in  payment  of 
the  whole,  without  express  au- 
thority of  his  client,  and  his 
receipt  for  it  as  payment  in  full, 
when  given  without  authority 
of  liis  client,  and  that  fact  was 
known  to  the  debtor,  will  be 
treated  as  a  nullity.  Watts  v. 
Frerwhey  407 


BURTHEN  OP  PROOF. 
)See  Easement,  8. 


Evidence,  6,  9,  10. 


CANCELLATION. 

jSec  Contract,  11. 
Deed,  9. 
Mortgage,  18. 


CHARITABLE  USES,  STATUTE 

OF. 

1.  The   object   of  the  statute   of 
charitable  uses  in  England  was 


not  to  restrain  gifts  to  such  uses, 
but  to  enforce  and  make  valid 
such  gifts  in  certain  cases  in 
which  they  had  before  been  held 
void  because  the  object  was  too 
vague  and  indefinite.  Norris  \. 
Thomson's  Ex'rSy  307 

2.  The  statute  of  charitable  uses 
has  never  been  enacted  in  thb 
state,  and  therefore  English  de- 
cisions founded  upon  its  provi- 
sions, may  not  be  of  authority 
here,  but  such  as  declare  gifts 
void  on  account  of  the  objects 
being  too  vague  and  indefinite, 
upon  principles  adopted  as  part 
of  the  common  law  before  the 
statute,  should  be  regarded.  lb. 


CHARITY. 

1.  The  Court  of  Chancery  has  an 
extensive  jurisdiction  oyer  the 
subject  of  charitable  uses,  to  up- 
hold, protect,  and  enforce  their 
execution  ;  but  this  jurisdiction 
is  not  so  universal  as  to  include 
the  execution  by  the  Court  of 
Chancery  of  all  trusts,  or  to  au- 
thorize its  interference  in  all 
cases  of  beque>sts  to  charitable 
uses.  Its  authority  can  only  be 
invoked  in  exceptional  cases, 
where  no  trustee  is  interj)Osed, 
or  were  thefe  is  no  person  in  esse 
capable  of  talking,  or  where  the 
charity  is  of  an  indefinite  nature, 
or  its  execution  according  to 
the  original  puri)ose  is,  or  has 
become,  impracticable.  Attomty 
General  v.  Moore's  ExWSj        503. 

2.  Where  the  charity  is  definite  in 
its  objects,  and  luwful  in  its 
creation,  and  capable  of  beinj; 
executed  according  to  the  direc- 
tions of  the  donor,  and  it  is  to 
be  executed  and  regulated  by 
trustees,  whether  they  are  pri- 
vate individuals  or  a  corpora- 
tion, the  a^lministration  pro- 
perly belongs  to  such  trustees, 
and  the  king,  as  parens  patriae, 
has  no  general  authority  to  regu- 
late or  control  the  administra- 
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tion  of  the  funds.  In  all  such 
cases,  however,  if  there  be  any 
abuse  or  misuse  of  the  funds  by 
the  trustees,  the  Court  of  Chan- 
cery will  interpose,  at  the  in- 
stance of  the  Attorney  General, 
or  the  parties  in  interest,  to  cor- 
rect such  abuse.  But  iri  such 
cases,  the  interposition  of  the 
court  is  properly  referable  to  its 
general  jurisdiction  as  a  court 
of  equity  to  prevent  abuse  of  a 
trust,  and  not  to  any  original 
right  to  direct  the  management 
of  a  charity  or  the  conduct  of 
the  trustees.  lb: 

3.  In  construing  an  instrument  by 
which  a  charity  is  created,  the 
cases  in  which  the  religious  faith 
of  the  founder  is  resorted  to  for 
the  purpose  of  ascertaining  his 
intent  are,  without  exception, 
viHea  in  which  the  primary 
object  of  the  foundation  was  the 
))ropagation  <5f  religious  doc- 
trines, or  the  donor  in  the  in- 
strument of  foundation  has  made 
some  express  provision  rebitive 
to  tlie  reli«iious  instruction  to  be 
given.  Where  the  charity  is 
eleemosynary,  and  no  directions 
on  the  subject  of  religious  in- 
structions are  given,  tiio  reli- 
gious opinions  of  the  founder 
will  be  excluded  from  considera- 
tion, as  utibrding  no  indication 
of  an  intention  on  which  the 
court  can  act.  lb. 

4.  An  eleemosynary  charity  is  es- 
sentially unsectarian,  both  in  its 
management  and  in  the  scope 
of  its  bonovolence,  and  it  can 
only  become  sectarian  in  either 
respect,  when  such  restrictions 
or  limitations  are  imposed  by 
the  declared  intent  of  the  donor 
in  tlie  instrument  of  founda- 
tion, lb. 

See  Will,  6,  8,  9. 


CHARTER. 
1 .  The  eighth  section  of  the  charter 


of  the  Chester  Railroad  Com- 
pany provides,  that  after  the 
commissioners  have  filed  their 
report  assessing  the  value  of 
land  for  the  road,  and  damages, 
an  application  for  an  appeal 
shall  not  prevent  the  company 
from  taking  such  land.  Then 
follows  the  proviso,  **  that  in  no 
case  whatever  shall  said  com- 
pany enter  upon,  or  take  pos- 
session of,  any  lands  for  con- 
structing said  railroad,  until 
they  shsdl  have  paid  to  the  party 
or  parties  entitled  to  receive  the 
same,  the  amount  assessed  by 
commissioners,  if  not  appealed 
from  •,  or,  if  the  same  is  appeal- 
ed from,  then  the  amount  wnich 
shall  be  found  by  the  jury  by 
whom  the  issue  shall  be  tried ; 
but  in  case  the  party  entitled  to 
receive  the  amount  assessed  (in 
case  there  shall  be  no  appeal,) 
shall  refuse,  upon  tender  thereof 
being  made,  to  receive  the  same, 
then  the  payment  of  tlie  amount 
into  the  Circuit  Court  of  the 
county  wherein  the  said  lands 
lie,  shall  be  deemed  a  valid  and 
legal  payment."  The  complain- 
ant has  appealed  from  the  re- 
port, and  filed  his  bill  to  restrain 
the  defendants,  who  have  taken 
possession  and  commencefl 
work  upon  the  land,  from  con- 
tinuing their  operations  until 
the  determination  of  the  appeal. 
Held — that  the  defendants, 
having  made  a  tender  and  de- 
pKJsit,  according  to  the  provisions 
of  their  charter,  and  having  law- 
fully entered  uiK)n,  and  taken 
possession  of  the  land,  they 
could  not  be  restrained  form 
constructing  their  road.  Cooper 
V.  Chester  R.  Co.,  199 

2.  The  provision  of  the  charter  and 
of  the  Constitution,  prohibit- 
ing the  taking  of  land  without 
compensation  first  made,  has  no 
application  to  this  case.  lb. 

See  License,  I. 


CHATTEL  MORTGAGE. 

Under  the  act  concerning  rhittlol' 
mortgages,  of  March  24lh.  l.SMj 

{Pamph.  L.  493,)  a  mnrlgtipf, 
upon  chattels  situate  in  a  dlfli'r-i 
enl  county  from  that  in  wliicli 
the  mortgagor  resides,  and  re- 
corded only  in  the  county  when? 
the  chattels  are  situate  nt  tlip 
time  of  the  execution  of  tli^i 
mortgage,  is  entitled  to  [>ri(iiii\ 
in  payment  over  another  iiiorl- 
gageofa  prior  date,  but  ot  ivlLich 
the  subsequent  mortgagees  hiKJ 
no  notice,  and  recorded  siilise- 
quently,  though  recorded  iti  the 
county  where  the  chattels  Iny. 
and  also  in  that  where  th<'  niori- 
gagor  resided  at  the  time  Df  its 
execution.  DtOmrc^  v.  Liult, 
11.'- 


I  includes  any  future  extenaknu 
of  the  road,  will  include  in  id 
operation  not  only  such  *■  wer« 
authorixed  by  law  at  the  making 
of  the  contract,  but  such  h  w»^ 
authorited  by  subsequent  l»i»- 
lation.  lb. 

4.  A  contract  between  railroad 
companies  using  thesame gauge, 
to  transport  passengers  ana 
freight  continuously  over  both 
lines,  does  not  imply  a  contract 
on  the  part  of  either  companjr, 
that  it  will  not  change  the  gauge 
of  its  rT»d,  II. 


CONSTITUTION, 
See  PowKR  OF  Appointbkst, 

OONSTBUCTION, 


1,  In  a  contract  between  c 


.  A  bill  for  H 
received  according  to  a  contract 
previously  made  between  the 
parties,  is  not  technically  a  bill 

induce  a  court  of  equity  to  refiise 
relief  on  the  ground  that  the 
contract  is  inequitable:  Il>. 


trAiisjKirtnlion  of  passengers  and 
freight  over  both  lines,  it  is  law- 
ful to  agree  ujion  a  division  ol 
tlie  fares,  hy  which  one  company  i 
allows  part  of  the  fares  earnedi 
on  its  line,to  the  other  company. 
NuKMx  R.  Co.  V.  MottU  and  Etitx 

n.  Co.,  13 

2.  Such  conlract  is  valid  as  to  fu 
ture  extensions  of  the  road,  even 
as  to  such  OS  may  be  authorised 
by  future  legislation.  lb  I 


I  iS.  Fartips  in  executin 

I  have  the  right  to  depart  from 
'     its  teritis.     And  if  they  do  to, 

\  Biid  l^  consent  accept  some- 
thing difi'erent  in  the  execution 
of  the  contract,  they  are  bouml 
by  tiie  acceptance,  and  cannot 
lottk  back  to  the  contract.    On- 

I I  (krdonk  V.  Gray,  liS 

.  7.  An  agreement  by  an  assignee  of 
j'  a  bond  and  mortgage,  t^t  he 
^  I  would  call  at  the  otKce  of  the 
obligor  for  the  interest,  does  not 
make  that  office  ever  after  the 
only  legal  place  ibr  payment, 
and  is  not,  in  form  or  legal  ef- 
fect, an  agreement,  so  as  to  alfect 
the  bond,     McOtOer  v.  De&root, 


3.  A 


.. .  made  by  a  railroad 

company,  which  by  its  termi 


■-  But  When,  in  consequence  of 
such  agreement,  the  obligor 
failed  to  pay  his  interest  within 
the  thirty  days  limited  by  the 
condition  of  the  bond,  equity 
will  relieve  him  from  the  for- 
feiture of  his  credit  by  such 
neglect.  lb. 
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9.  A  demand  by  the  assignee,  after  I 
the  thirty  days    had    elapsed  J 
although  he  had  not  called,  asj 
promised,  for  the  payment  ofi 
the  principal,  and  a  refusal  tOi 
accept  the  mterest,  is  notice  that! 
he  did  not  mean  to  be  bound  | 
by  his  promise.     And  when  the 
obligor  subsequently  oflTered  to 
pay  that  interest  and  the  interest 
about  to  become  due,  but  made 
no  tender  of  the  latter  interest 
within  the  thirty  days  after  it 
became  due,   the  complainant 
was  held  to  be  entitled  to  the 
principal.  lb. 

10.  A  verbal  promise  by  the  grantee 
to  the  grantor,  that  lie  would 
re-convey  the  land  upon  receiv- 
ing back  the  amount  of  his  debt, 
will  not  be  enforced ;  much  less 
against  a  purchaser  for  valuable 
consideration,  without  notice. 
Hogan  v.  Jaqur^^  123 


11.  A  written  agreement,  given  by 
one  person  to  another,  and  sent 
by  the  person  to  whom  given  to 
the  person  bound  by  it,  on  re- 
quest, without  any  intimation 
that  it  was  obtained  for  the  pur- 
pose of  being  canceled,  and 
which,  when  obtained,  was  de- 
stroyed without  other  consent, 
is  not  imf)aired  or  canceled  by 
being  so  destroyed.  DeCamp  v. 
Crane^  160 

12.  A  contract  to  convey  lands 
upon  payment  of  the  price  at  a 
future  time,  on  condition  tliat 
the  interest  shall  be  paid  every 
six  months  in  the  mean  time, 
is  not  forfeited  in  equity  because 
the  interest  is  not  punctually 
paid,  ih. 

13.  A  court  of  equity  will  not  lend 
its  aid  to  enforce  an  unjust  and 
unconscionable  bargain,  even  if 
its  due  execution  be  clearly 
proved.     Suffem  \\  Butler^     202 

14.  The  assignee  of  a  lease  will  not 
be  aided  in  enforcing  its  per- 
formance where  his  assignor  has 


failed,  on  his  part,  to  perform 
the  material  part,  and  the  as- 
signee has  notice  of  such  failure. 

15.  A  contract,  under  seal,  em- 
bracing the  whole  subject  mat- 
ter of  a  former  contract  not 
under  seal,  supersedes  the  for- 
mer.    Hargrave.  v.  Conroy^      28 1 

16.  When  a  party  under  a  contract 
to  perform  a  certain  work  at  a 
certain  rate,  has  performed  part, 
and  the  performance  of  the 
residue  was  prevented  without 
the  fault  of  either  party,  he  is 
entitled  to  payment  in  propor- 
tion, at  the  rate  agreed  upon  for 
the  whole.  76. 

17.  Where  a  purchaser  agrees  to 
pay  a  sum  in  gross  for  a  tract  of 
land  of  a  given  number  of  acres, 
and  Stccepts  a  deed  therefor,  he 
cannot  afterwards  recover  com- 
pensation for  any  deficiency  in 
the  quantity.  Clark  v.  Carpen- 
ter, 32S 

18.  An  assignment  of  a  contract, 
in  express  violation  of  its  posi- 
tive provisions,  is  void,  and  the 
party  claiming  through  such  as- 
signment, is  entitled  to  no  relief 
in  equity.     Grigg  v.  Landis,   350 

19.  In  equity,  time  is  often  re- 
garded as  not  of  the  essence  of 
a  contract;  but  wliere  it  is  of 
the  essence,  it  will  be  insisted 
on  as  well  in  equity  as  at  law. 

a 

20.  Time  is  of  the  essence  of  a 
contract,  either  when  from  the 
nature  or  subject  matter  of  the 
contract  it  is  material  that  it 
should  be  performed  at  the  time, 
or  when  the  contract,  by  express 
stipulations,  makes  it  of  the  es- 
sence, and  releases  the  other 
party  upon  failure  to  comply 
within  the  time.  Ih. 


21.  Where  a  contract  for  the  sale 
of  land  provides  that  the  vendee 
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shall  make  oeiiun  improvp-j 
menM  within  onej'eAr,  hikI  thntj 
if  not  made  nitbin  the  time 
specified,  the  vendor  shftU  have 
the  riglit  to  take  back  tlie  pru]>-| 
erty  on  refunding  th«^  Qionov| 
received,  time  is  of  the  ™>t'iiiv' 
of  the  contract,  and  in  »uoli 
ca>>e,  the  Bubaequent  |>-'i'for>]>- 
anceof  thestipuktiona,  without 
the  assent  of  the  venilor.  cun 
have  no  effect  upon  his  rights. 
Ib.\ 

22.  Equity  will  not  relieVie  n  partv 
agnirst  his  own  neglet-t  or  de- 
tiiult  in  performing  hie  contract. 
if  sue])  relief  will  serioualy  injuri' 
the  other  party.  Ruf'hnan  v. 
King,  -M'fii 

23.  It  is  the  rule  in  equity,  that  in 
general,  time  is  not  of  the  e.°- 
sence  of  a  contract  to  convey,  us 
in  inoHt  cages  the  delay  ia  nn 
real  ii\jury,  and  can  be  compel)' 
sated  for  by  interest,  or  olhei- 
wiso.  But  it  may  be  made  of 
the  es-sence  of  the  contract. j 
either  by  its  being  so  slated  in' 
the  contract  iteelf,  or  by  tilt?! 
circumstances  attending  the' 
contract.  Ih.\ 

2-1.  The   certificjite  of   a  suporin-i 

who  by  the  conlmct  for  any; 
work  is  to  superintend  its  per- i 
fomiiincc,  nnd  wliose  appmviilj 
is  rei]uire<l  before  any  pavmonl' 
is  due,  oinnot  di»i)en!"e  witli  tlie 
peHoriniini-e  of  any  subf^tilntiali 

Eart  of  thpcontriicttbut  miiybp 
inding  as  to  the  tact  whetheri 
the  work  cerliJi<'d  to  was  done' 
in  a  wiirkmnnhkemanniT,  UTof 
projicr  nuileriaU  of  the  kind  re-j 
ijuired,  But  such  oi'rtificEile| 
would  not  make  buihiing  n' 
brick  houw  a  coni|iliauce  witJi  a 
conti'act  to  buildiuieof  uixrble.l 
Nor  ivimid  Ihc  fuct  that  ti  hou=e! 
built  of  brick  is  subatantiiilly  j 
and  for  service,  as  good  or  belter' 
than  one  of  nmrble,  niukc  suciit 
a  Imildiiig  a  performance  of  tho| 


,  25.  A  promise  to  accept  part  of  s 

|,     debt  already  due.  in  payment  of 

the  whole,  if  paid  by  a  certain 

day,   is   without    cxinsideratioii 

I     and  7oid,  as  nudum  partum;  and 

I     if  such  promise  was  not  void  si 

law,  it  would  not  be  enforced  in 

e4]uity,    where    the     object    in 

agreeing  to  accept  a  Icm  sum 

was  payment  before  it  could  W 

collected  by  suit,  if  the  payment 

was  not  made   or  tendered  at 

the  time  stipulated.      M'aUt  v. 

Frenche,  -UlT 

26.  An  agreement  made  by  the 
'  pluintiSs  in  execution  with  (he 
'  defendant,  that  they  would  pur- 
.     chase  the  properly  at  the  sale 

under  the  execution,  and  bold 
it  merely  as  a  security  until 
I  their  claima  should  be  satisfied, 
and  then  for  his  benefii,  will  be 
enforced,  where,  upon  all  the 
circumstances  of  the  case,  ther* 
is  no  reason  to  impute  fraud, 
and  it  seems,  indeed,  to  be  to 
the  advantage  of  all  the  credit- 
ors.     Mar/alt  v.   B'arwici,         43^' 

27.  An  ap^ement  belnppn  a  de- 
fendant in  execution  and  tlii' 
plaintiff,  for  the  purchaM.-  of  ilje 
defendant's  property  by  the 
plaintiff,  at  a  sheriff's'salcundFr 
ihe  execution,  for  the  defend- 
ant's beneht,  if  made  with  a 
view  to  defraud  the  creditors  of 
the  latter,  by  putting  the  pro[.- 
ei'ly  under  his  control  and  be- 
yoi]d  their  reach,  is  illegal  and 
void,  and  a  specific  perfornuinre 
of  such  an  agreement  will  not 
be  decreed  by  a  court  of  equitv, 

A. 

2W.  Where  a  Imnsaction,  through 
which  a  complainant  seeks  n- 
lief,  is  fraudulenl  as  to  cre<litors, 
and  he  lisif  been  a  participani 
in  the  fraud,  courts  of  equity 
will  not  grant  him  relief  by 
cari^'ing  into   eflect  an   agree- 
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ment  made  in  pursuance  of  such 
fraudulent  purpose,  but  will 
leave  the  parties  just  where  it 
finds  them.  In  such  cases, />o^tor 
fit  conditio  de/endentis,  lb, 

29.  It  is  not  necessary  that  the  ob- 
jection should  be  taken  in  the 
answer  to  enable  the  court,  as 
the  representatives  of  the  pub- 
lic, to  refuse  to  grant  relief  upon 
an  illegal  agreement.  So  strict 
are  the  courts  in  adhering  to  the 
principle  of  not  aiding  in  the 
enforcement  of  an  illegal  agree- 
ment, that  if  the  agreement  as 
stated  in  the  pleadings,  does  not 
appear  to  be  illegal,  but  circum- 
stances come  out  in  the  evidence 
that  show  that-  it  is  in  fact 
tainted  with  illegality,  the  court, 
of  its  own  motion,  will  decline 
to  give  it*  sanction  to  such  an 
agreement.  lb. 

See  Grant. 
Mistake,  2. 
Mortgage,  14, 19. 
Municipal  Corporation, 

2,  3,  0,  7. 
Principal  and  Agent. 
Specific  Performance. 


CONTRIBUTION. 
See  Mortgage,  22. 


CORPORATION. 

1.  A  majority  of  the  directors  of  a 
corporation,  in  the  absence  of 
any  regulation  in  the  charter,  is 
a  quorum,  and  a  majority  of 
such  quorum  when  convened, 
can  do  any  act  within  the  power 
of  the  directors.  Wells  v.  Jiah- 
way  WhiU  Rubber  Cb.,  402 

2.  The  minutes  of  a  corporation 
need  not  be  euteretl  up  in  the 
handwriting  of  the  secretary  ;  it 
is  sufficient  if  they  are  entered 
under    his    direction    and   ap- 


proved by  him.  And  a  resolu- 
tion regularly  made  at  a  cor- 
porate meeting,  if  proven,  is 
binding,  though  never  entered 
upon  the  minutes.  lb, 

3.  A  mortgage  or  other  transfer  of 
the  property  of  a  corporation,  is 
void  if  made  when  the  corpora- 
tion is  insolvent,  or  after  it  has 
suspended  business,  although 
the  corporation  was  solvent  and 
had  not  suspended  business 
when  the  resolution  was  passed 
authorizing  the  execution  of 
such  mortgage  or  transfer.     lb, 

4.  The  object  of  the  "act  to  pre- 
vent frauds  by  incorporated 
companies,"  is  to  prevent  any 
corporation,  when  insolvent,  or 
in  contemplation  of  insolvency, 
from  preferring  any  of  its  credi- 
tors, lb. 

See  Injunction,  4. 

Municipal  Corporation. 


COSTS. 

This  court  has  no  discretionary 
power  in  the  matter  of  costs 
upon  a  demurrer.  Hicks  v. 
Campbell,  183 

See  Trust  and  Trustee,  3. 


COVENANT. 

1.  A  covenant  made  by  a  vendor 
of  real  estate,  that  neither  he 
nor  his  assigns  will  sell  any  marl 
from  off  the  premises  adjoining 
the  tract  conveyed,  will  not  be 
enforced  in  equity  against  the 
alienee  of  the  land  intended  to 
be  burthened  by  such  covenant. 
Brewer  v.  Marshall^  537 

2.  Such  a  covenant  should  not  be 
sustiined,  on  the  ground  that 
the  principle  on  which  alone  it 
could  rest,  would  sanction  the 
annexation  to  the  land  of  any 
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stipulations  which  human   ca- 
price might  contrive.  Ih. 

3.  Such  covenant  is  also  illegal 
and  void  as  being  in  general  re- 
straint of  trade.  lb. 

4.  Equity  will  enforce  covenants 
connected  with  land  in  the 
hands  of  alienees,  in  some  cases 
in  which  there  is  no  legal 
remedy  against  such  alienees; 
but  such  cases  should  not  be  un- 
necessarily multiplied.  lb. 

CREDITOR. 

See  Contract,  26,  27,  28. 

Fraudulent  Conveyance. 


CROSS-BILL. 

See  Pleading,  3, 
Practice,  1. 


DEBTOR  AND  CREDITOR. 

Sir  Assignment   for   Benefit  of 
Creditors. 
Fraudulent  Convevances. 
Practice,  9,  10. 


DECREE. 

I .  A  de<^ree  of  this  court  for  a 
divorce  a  mensa  ef  f/toroj  direct- 
ing an  annuity  to  be  paid  to  the 
wife,  and  that  it  should  be  a 
lien  from  its  date,  upon  the 
husband's  lands,  is  not  a  judg- 
ment so  as  to  bind  the  lands  as 
against  strangers  to  the  suit, 
when  no  abstract  thereof  has 
been  filed  in  accordance  with 
the  fifty-ninth  section  of  the 
cliaiu^ery  act.   I  "reeland v.  Jacobus, 

231 

2.  A  decree  cannot  be  made  as  to 
any  who  are  not  parties  to  the 
sui  t .    vl  nmtrong  v .  A  rmstrong,  357 

See  Practice,  5. 


DEDICATION. 

The  act  of  April  7th,  1868,  author- 
izing  the  municipal  authorities 
of  Hoboken  to  purcha^ie  of  the 
trustees  of  Methodist  Epis<x)|>al 
church  the  fee  of  a  tract  of  land 
which  had  been  dedicated  as  a 
public  square,  (but  which  the 
truste€)s  had  bought  and  erectc*d 
a  church  thereon, )  and  aftcrvaTfijt 
to  convert  the  church  into  a 
town  hall,  does  not  annul  the 
dedication  and  destroy  the  ease- 
ment of  the  public ;  the  author- 
ities may  never  purcha.*»e  the  fe*'. 
Trustees  v.  Mayor  of  Hoboken^  355 

Sec  Highway,  6,  7,  8. 


DEED. 

1.  Where  a  deed  expresses  a  con- 
sideration, though  merely  nom- 
inal, and  never  paid,  iio  use 
results  to  the  grantor,  and  parol 
proof  that  the  conveyance  wa> 
intended  to  be  in  trust  for  the 
grantor,  will  not  raise  a  trust. 
Hogan  v.  Jaques^  12.*i 


o 


That  a  deed  absolute  on  its  faoo 
was  really  ^iven  as  a  security  for 
a  debt,  and  intended  only  as  a 
mortgage,  may  be  shown  by 
parol  proof;  but  the  proof  must 
be  ver>'  plain  where  the  debt 
does  not  remain,  or  is  consid- 
ered as  j)aid  bv  giving  the  dee«l. 


3.  A  conveyance  of  real  estate  be- 
i  fore  sequestration  issued,  al- 
!  though  after  the  decree  uiK)n 
which  it  is  founded,  is  valid,  in 
the  absence  of  any  proof  of  mah 
fides.      Vrecland  v.  Jacobus^     231 

.  Where  a  deed  was  left  by  the 
grantor  in  the  hands  of  a  lawyer, 
with  directions  to  have  it  re- 
corded at  the  grantor's  expense, 
and  to  deliver  it  to  no  one  but 
himself,  but,  contrary  to  such 
direction,  it  was  delivered  to  tlie 
grantee,  it  was  ordered  to  be  set 
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aside.     Armstrong  v.  Armstrong^ 

357 

5.  A  conveyance  to  two,  without 
the  words  "  to  be  held  as  joint 
tenants  and  not  as  tenants  in 
common,"  creates  a  tenancy  in 
common,  without  survivorship, 
even  when  it  is  to  them  as  trus- 
tees. There  is  nothing  in  the 
statute  to  control  the  plain 
meaning  of  the  words,  which 
must  have  effect,  unless  this 
leads  to  an  evident  absurdity, 
or  defeata  the  design  of  the  act. 
Boston  Franklinite  Co,  v.   CondU^ 

394 

0.  Where  lands  are  conveyed  in 
trust  to  sell,  both  trustees 
must  unite  in  the  conveyance, 
in  order  to  execute  the  trust. 
If  one  conveys  it  will  only  trana- 
fer  his  legal  estate,  subject  to 
the  trust.  Whether  both  trus- 
tees must  join  in  one  deed : 
Quaere,  lb. 

7.  One  tenant  in  common  cannot 
convoy  a  particular  part  of  the 
common  property,  or  an  ease- 
ment in  it,  as  the  right  to  dig 
ores,  to  the  prejudice  of  his  co- 
tenant.  Such  conveyance  is 
void  as  to  the  co-tenant,  but 
good  as  against  the  grantor.  lb. 

8.  If  commissioners  of  partition,  in 
a  sale  of  the  lands  by  them,  give 
a  deed  for  one  parcel,  contain- 
ing a  provision  that  no  buildings 
shall  be  erected  thereon  to  dark 
en  the  windows  of  a  building 
standing  along  the  line  upon 
an  adjoining  parcel  sold  and 
conveyed  by  them  at  the  same 
time,  the  purchaser  takes  sub- 
ject to  Kuch  easement  for  the 
benefit  of  the  adjoining  parcel, 
although  such  condition  was  not 
in  the  conditions  of  sale,  and  he 
objected  to  its  being  put  in  the 
deed.  He  is  bound  by  the  accept- 
ceptanceof  adeed  with  such  con- 
dition. Hosenkransy.fSnoVerj  420 


9.  Words  in  a  deed,  over  which  a 

3d* 


crooked  line  is  drawn  with  a 
pencil,  as  if  for  cancellation  or 
erasure,  but  which  are  not  ac- 
tually canceled  or  erased^  form 
part  of  the  dee4;  and  if  the 
purchaser  accepts  the  deed,  and 
has  it  recorded,  he  will  be  bound 
by  such  acceptance,  notwith- 
standing he  insisted  that  such 
woi*ds  should  not  be  in  the  deed, 
and  was  told  by  the  grantor  that 
they  had  been  canceled.  Hia 
only  remedy  is  by  suit  to  reform 
the  deed.  lb. 

10.  Commissioners  of  partition, 
when  directed  to  sell,  have 
power  to  sell  one  part,  with  an 
easement  in  another  part  an- 
nexed to  it,  and  to  sell  the  ser- 
vient parcel  subject  to  such  ser- 
vitude, lb. 

See  EviDSNCS,  10. 
Mistake, 
mortqagi,  2. 
Vendor  and  Furchabbr,  1,  2. 


DEMURRER. 


See  Plbading,  15. 


DESCENT. 

Lands  held  in  trust,  upon  the 
death  of  the  trustee,  descend 
according  to  the  rules  of  the 
common  law,  to  the  eldest  son ; 
they  are  not  within  the  statute 
of  descent.  Boston  Frankliniie 
Co.  V.  Torrey,  o94 


DESERTION. 
See  Divorce,  5. 

DEVISE  AND  DEVISEE. 
See  Legacy,  4,  5. 
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DISCOVERY. 

See  Partnirship,  4. 
Pleading,  15,  16,  17. 


DISMISSAL. 
See  Practice,  4,  18,  20. 


DIVIDEND. 
See  Trust  and  Trustee,  2. 


DIVORCE. 

1.  Divorce  on  the  ground  of  adul- 
tery, will  not  be  decreed  upon 
the  testimony  of  aparticeps  crimi- 
nisy  herself  notoriously  unchaste, 
and  in  her  evidence  untruthful 
and  reckless,  uncorroborated  by 
any  circumstances  that  lead  to 
the  conviction  of  the  defend- 
ant's guilt.     Clare  v.  C7ar<?,      37 

2.  The  proof  of  adultery,  to  justify 
A  decree  for  divorce,  must  not 
only  be  clear  and  direct,  but  it 
must  be  entitled  to,  and  com- 
mand belief.  lb, 

3.  A  mere  allegation  that  the  hus- 
band does  not  '*  provide  his  wife 
with  8Up|K)rt,"  will  not  entitle 
her  to  relief  under  the  tenth 
section  of  the  divorce  act.  Davis 
V.  Davis y  180 

4.  Threats  of  extreme  cruelty  never 
executed,  petty  tyranny,  and 
constant  alarms  by  a  husband, 
will  not,  of  themselves,  necessa- 
rily call  for  the  interference  of 
the  court  by  divorce  a  inenjia  et 
ihoro.  Whether  they  amount  to 
extreme  cruelty  depends  upon| 
attending  circumstances.       lb. 

5.  In  an  application  for  divorce  on 
the  ground  of  desertion,  the 
circumstances  of  the  desertion 
must  Appear.     Test  v.  Testy    342 


DOWER. 
See  Practice,  25,  27. 


EASEMENT. 

1.  An  easement  will  not  be  extin- 
guished by  mere  non-user  for 
twenty  years,  unaccompanied 
by  acts  showing  an  intention  of 
abandonment.  In  such  case, 
adverse  possession,  as  well  as 
non-user,  is  necessary  to  effect 
the  extinguishment.  Veghu\. 
Water  Power  Co.,  142 

2.  The  courts  of  this  state  have,  by 
analogy  to  the  statute  relating 
to  title  to  other  real  property, 
adopted  twenty  years  as  the 
term  for  acquiring  an  easement 
by  enjoyment  The  adverse 
enjoyment  must  have  been  con- 
tinuous, and  to  the  full  extent 
for  the  whole  of  the  time.  Car- 
lisle V.  Cooper,  256 

3.  In  case  of  a  dam,  the  easement 
acquired  is  not  the  right  of  main- 
taining a  dam  or  structure  upon 
the  land  of  the  party  himself, 
but  the  right  to  flow  back  th»^ 
water  on  the  land  of  his  neigh- 
bor. His  neighbor  has  no  right 
of  action  for  the  mere  buildin;; 
of  the  dam,  unless  it  throws  the 
water  back  upon  his  land :  his 
suftering  it  is  no  acquiescence  in 
anything  from  which  a  grant  or 
permission  can  be  presumed.  lb. 

4.  No  one  is  bound  to  measure  the 
dam  of  an  adjoining  proprietor, 
and  employ  an  engineer  to  cal- 
culate whether,  if  kept  tight  and 
full,  it  will  throw  water  upon 
him.  But  when  it  does  throw 
water  upon  him,  if  he  permits 
it  for  twenty  years,  a  grant  will 
be  presumed ;  but  this  only  to 
the  extent  to  which  his  land 
was  habitually  or  usually  over- 
flowed. IK 

5.  The  rule  is  that  any  interrup- 
tion of  enjoyment  during  the 


acquiaition  of  kti  omement,  thfttl 
is  within  the  twenty  yoara,  will 
defeat  the  aoquisltion.  Afterl 
the  ac<iuisition  is  complete,  no! 
interrupljon  or  cessfttion.  Rxeept; 
for  twenty  yeara, or  with  a  plaiiiM 
intention  to  abiindon,  will  dps-i 
troy  the  eaaement.  Jb.  \ 


a  permnnenl  I 


6.  When  the  dam 
structure,  it  it 

that  the  water  should  be  kepti 
constantly  in  it  to  ita  full  cai>a-| 
city;  nor  that  it  should  be 
always  kept  in  perfect  repair. 
It  is  the  height  of  the  water  oa 
ordinarily  kep^  in  the  dnm, 
when  kept  in  repair  as  dams  are 
kept  for  profitable  and  econom-l 
ical  use,  that  will  fix  the  height i 
acquired  by  prescription.  If  a, 
dtim  is  permitted  for  one  or; 
more  years  to  be  out  ofrepair,! 
so  as  not  to  injure  the  land 
above  it,  that  time  wiil  not  be 
counted  in  the  prescription; 
tlie  prescription  is  interrupted, 


T.  This  rule  must  apply  only  to 
!>uch  dams  as  are  permanent, 
and  to  such  gates  and  mcvablej 

Cnrte  as  are  constantly  used  and] 
ept  in  their  places  to  raise  the: 
height  of  the  wiiter.  Bwirda 
gates  that  are  only  used  in  st 
sons  of  low  water,  so  as  to  i 
crease  Ihe  water  in  the  mill 
iioiid,  without  overflowing  the 
lands  above,  and  used  at  mter- 
vals  only,  cannot  gain  the  right 
to  keep  the  dam  at  the  licieht 
to  which  they  raise  it,  if  thdt 
will  make  the  |pve1  of  the  water 
upon  the  landK  of  the  upper 
proprietor  higher  thnn  m:iin- 
l:iined  for  the  period  of  twenty 
years.  iL 

H.  When  aneasementtoflow  water 
is  claimed  by  adverse  enjoy- 
ment., the  whole  burthen  of 
proof  is  on  the  claimant. 

!*.  The  distinotion  between    ease- 
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ments  which  are  apparent  and 
continuous,  and  those  which  are 
not  apparent  and  continuous, 
is  completely  established  by  ad- 
judicated cases.  The  former 
pass  on  the  severance  of  the  two 
tenements,  At  appurtenant,  with- 
out the  use  of  the  word  appur- 
tenances, but  the  latt«r  do  not 
pass  unless  the  grantor  usee  lan- 
guage in  the  conveyance  sutB- 
cient  to  create  the  easement  tie 
novo.     Filters  v.  Humphreyt,    471 

10.  A  way  is  a  non -apparent  and 
continuous  easement.  If  exist- 
ent before  the  ,seisin  of  the  two 
tenements  is  united  in  thesame 

person,  it  is  extinguished  by 
such  unity  ofseisin;  and  whether 
it  was  a  pre^xistent  rinht  of 
way,  or  is  a  way  opened  by  the 
owner  and  used  by  him  for  the 
convenient  occupation  and  en- 
joyment of  the  premises,  it  has 
no  legal  exiutence  during  the 
continuance  of  the  unity  of  sei- 
sin, and  upon  the  severance  of 
the  two  tenements  does  not 
pass,  unless  it  is  a  way  of  neces- 
sity, or  the  operative  words  of 
the  conveyance  are  sufficient  to 
grant  it  de  novo.  It. 

11.  By  a  devise  to  the  testator's 
widow  of  "  the  house  and  lot 
occupied  by  me  in  Market  street 
in  the  city  of  Camden,"  a  way 
which  the  te^tntor  opened  over 
other  of  his  lands  for  the  accom- 
modation of  n  barn  he  erected 
on  the  lot  devised  to  his  widow, 
does  not  pass  to  her,  although 
during  the  testator's  lifetime  it 
was  the  only  egress  from  his 
bam  to  the  street,  and  was  con- 
tinuously used  by  him  for  that 
purpose.  lb. 

12.  The  words  "  occupied  by  me," 
are  merely  descriptive  of  [he 
premises  devised,  and  are  not 
sufficient  to  create  on  easement 
of  a  righ  t  of  way  over  other  lands 
of  the  testator,  which  was  not  in 
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existence  in  legal  contemplation 
during  the  testator's  lifetime. 

JL 

See  Dked,  10. 

HlGHH'AT,  6. 

License,  4. 

EQUITY  OF  REDEMPTION. 
See  Husband  and  Wife,  2,  3. 

MORTOAOE,  8, 10. 

EVIDENCE. 

1.  Objection  to  a  witness,  incom- 
petent by  reason  of  interest, 
wliose  interest  may  be  released 
by  the  party  offering  him,  need 
not  be  made  at  the  very  time  of 
examination,  but  it  must  be 
made  in  time  for  the  party  to 
remove  the  incompetency  of  the 
witness,  if  practicable,  or  to  sup- 
ply, by  other  evidence,  the  want 
of  his  testimony.  GrcUiam  v. 
Herryman^  29 

2.  Objections  to  testimony  of  a 
party  to  a  suit,  incompetent  by 
reason  of  his  interest,  and  made 
when  he  had  no  right  to  take 
further  evidence,  when  they  are 
substantial  objections,  should 
not  be  lost  or  waived  by  a  slight 
inadvertence,  which  causes  no 
injury  to  the  opposite  party  ;  as 
the  court  would,  in  such  case, 
extend  the  time  tor  taking  te^ti- 
monv.  /^. 

3.  An  answer,  fully  denying  the 
charges  of  the  bill,  and  not  im- 
pugned or  contradicted  by  any 
witness,  is  conclusive  as  to  such 
charges.  Ih. 

4.  A  deed,  absolute  on  its  face, 
may  be  proved  by  parol  to  have 
been  given  l>y  way  of  mortgjige, 
but   tlie   proof  must  be   clear. 

^( 'audit  V.  TichetioTj  43 

5.  Proof  of  execution  of  a  written 
instrument,  shown  to  have  been 
lost,  will  be  supi^orted  by  the 


fact  of  acqaiescence  in  acts, 
which  it  most  be  held  the  party 
knew  could  not  be  done  with- 
out such  instrument  having 
been  executed  by  him.  Vegh^ 
V.  Water  Power  Co,  142 

6.  Proof  of  the  contents  of  a  lost 
paper,  by  witnesses  who  have 
only  read  it  once,  and  that 
twenty-seven  years  ago,  is  un- 
satisfactory evidence,  even 
where  the  character  of  the  wit- 
nesses is  unimpeachable.  It 
must  be  received,  and  when 
supported  by  circumstances  ren- 
dering it  probable,  will  be  suffi- 
cient ;  but  if  shown  by  circum- 
stances to  be  improbable,  will 
be  deemed  insufficient.  And  a 
party  claiming  under  an  instru- 
ment lost  by  the  negligence  of 
himself,  or  those  through  whom 
he  claims,  will  be  required  to 
produce  satisfactory  proof  of  its 
contents.  lb. 

7.  When  to  a  suit  for  the  foreclo- 
sure of  a  mortgage,  the  defense 
set  up  is  payment,  the  burthen 
of  proof  is  upon  the  defendant, 
and  the  proof  must  be  clear. 
Mc Kinney' 8  AdnCx  v.  Slack,    UA 

8.  The  records  in  public  offices  of 
other  state*,  of  matters  which 
are  not  judicial  proceedings, 
may  be  proved  by  a  sworn  copy, 
or  by  certificate,  according  to 
the  act  of  congress ;  but  when 
received,  their  etleot  is  the  same 
as  in  the  state  of  which  they  are 
reooids.  That  etfect  must  he 
shown  by  proving  the  law  of 
such  state  upon  the  subjt«ct :  it 
cannot  be  presumed,  tondit  v. 
Blachiwf/,  1  \K\ 

9.  The  omission  to  read  an  instni- 
ment  to  an  illiterate  marksman, 
renders  the  certific^ite  of  ac- 
knowledgment of  no  value  as 
proof,  where  the  dispute  is 
whether  the  paper  so  certified 
is  the  paper  that  was  actually 
read,  or  whether  it  was  correctly 
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read  to  the  party  executing  it. 
,Suffem  V.  Butler,  2()2 

K).  Ordinarily,  the  burthen  of 
proof  is  upon  a  party  impeach- 
ing his  own  deed,  to  show  that 
it  is  not  his  deed  after  it  is  for- 
mally proved.  But  where  it 
ai)pears  beyond  doubt  that  the 
grantors  are  illiterate  marks- 
men, and  that  the  deed  was  read 
to  them  by  the  grantee  himself, 
and  by  him  only,  the  burthen 
of  proof  is  shifted.  lb. 

1 1.  Facts  set  up  in  an  answer,  as  a 
justifiojition  of  a  misrepresenta- 
tion admitted  to  be  un time,  must 
be  proved  by  the  defendant; 
the  burthen  of  proof  lies  upon  | 
him.      Tf  man*  v.   Winans,       220j 

12.  Upon  a  bill  for  specific  per- 
formance of  a  written  agree- 
ment for  the  conveyance  of  land,  I 
parol  evidence  is  incomf)etent| 
to  lay  the  ground  for  compen-i 
sation  for  a  deticiency.  National-. 
Iron  Armor  Co.  v.  Bruner,        331 

13.  Where  a  wife  is  made  a  party] 
defendant  with  her  husband  tol 
a  bill  for  relief,  the  husband  and 
the  party  seeking  relief  are  both 
incompetent  witnesses.  Petrick 
V.  Ashcroftj  339 

14.  To  entitle  a  defendant  to  the 
advantage  of  his  answer  under 
oath,  under  the  act  of  March  I 
0th,  1807,  {Nix.  Dig.  119,  ^  100,)| 
the  answer  must  have  been  in  a  I 
suit  pending  at  the  time  of  the! 
passage  of  the  act,  and  in  refer- 1 
ence  to  the  same  claim.  <Jamde.n\ 
(fuel  Amboy  Railroad  Tb.  v.  iStew- 
art,  343 

1 5.  The  uncorroborated  testimony 
of  the  complainant  is  insuffi- 
cient to  overcome  a  responsive 
answer.     DeHart  v.  Baird,     423 

1 0.  The  deposition  of  a  party  who 
was  a  competent  witness  when 
examined,  may  be  read  at  the 
hearing,   though  after  his  ex- 


amination and  before  the 
hearing,  the  opposite  party  has 
died  without  his  deposition  hav- 
ing been  taken,  and  the  suit 
has  been  revived  against  his 
personal  representatives.  Mar- 
latt  V.  Warwick,  439 

17.  Whatever  may  be  the  rule  at 
law  where  depositions  have  been 
taken  de  bene  esse,  under  the 
statute,  to  be  used  on  the  trial 
of  an  issue  at  law,  tlie  j)ractice 
in  courts  of  equity,  where  all  the 
testimony  is  taken  before  exam- 
iners prior  to  the  hearing,  to 
admit  the  depositions  of  wit- 
nesses who  were  competent 
witnesses  >vhen  examined,  is 
well  settled.  The  proviso  in  the 
act  concerning  witnesses,  passed 
in  1859,  has  not  changed  the 
practice  in  that  respect.  lb. 

18.  The  deposition  of  such  a  wit- 
ness, (if  a  complainant,)  if  not 
admissible  under  the  act  of  1859, 
is  nevertheless  comi)etent  to  dis- 
prove so  much  of  the  defend- 
ant's answer  as  is  responsive  to 
the  allegations  in  the  bill  of  com- 
plaint, under  the  second  section 
of  the  act  of  1855,  which  is  not 
repealed  by  the  act  of  1859.  Mar- 
latt  V.  Warwick,  439 

Se.c  Deed,  2. 

DiVOHOE,  1,  2. 
Mortgage,  15,  16. 
Practice,  1. 
Resulting  Trust,  3,  4. 


e:jcceptions. 

See  Practice,  13,  19,  20,  21 


EXECUTION. 

1.  A  levy  on  sufficient  property, 

under  a  Jieri  facias,  prima  facie 

satisfies  the  judgment.     Carr  v. 

Weld,  319 

2.  A  lace  shawl  is  wearing  apparel, 
and    exempt    from    execution. 


Whether  it  a  of  gr^aler  Tftliiell 
th»n  the  owner  ouglit  to  w«ar,|| 
in  her  condition  in  lif'o  h.i  t'>: 
jUMjperly,   cannot    b.'    iTK|inr.>il, 

her  use  before  judgDiPiii  orvlHJuii 
against  her.      Fratier  v.  hamuni. 

3.  Rings  and  jewelry  ai-f  nrit  wfni- 
ing  apparel,  and  ar.-  hiihlc  ti>r 

the  power  of  the  shl.'rill'  t.>  levy,, 
on,  or  luke  powessicii  of  tlii-lii,. 
being  usually  worn  on  tlie  per-. 
son,  a  receiver  will  be  uppoint-; 
ml,  and  an  order  made  lor  their; 
delivery  to  him.  JL 

4.  An  asHignment  of  an  annuity, 
though  due  from  pHrties  und 
property  out  of  thejurisiiiction 
of  thin  eourt,  made  by  the  pei- 
iion  to  whom  it  belongs,  to  a  re- 
ceivur  here,  under  the  direction 
of  the  court,  is  ^ood.  and  would 
enable  the  receiver  to  collect  it 
in  a  foreign  state;  but  whlire 
the  fund  held  in  Im^l  for  the 
debtor  has  proceeded  tiom  fnyw 
perwin  other  than  llie  debtor 
liiinwlf,  it  is  exempt.  J/'. 


duty  of  the  executor  to  dicpote 
of  and  pay  over — then  a  power 
of  sale  is  conferred  on  the  ei- 
ecutor  by  implication.  /(. 


.This  c 


I  power  to  re- 
■ ;  that  power 
belongs  exclusively  to  the  Or- 
phans Court,  and  perhaps,  in 
some  cases,  to  the  Ordmarv. 
LtdJttt  Ex>  V.  Starr,  m 

4.  When  an  executor  isalso  trustee. 

I  and  the  matters  in  bis  charge 
as  trustee  can  be  separated  from 

I  those  confiited  to  hicu  as  execu- 
tor, this  court  may  remove  or 
supersede  him  as  lru.''tee,  but  in 

I     such    case   he    will   be    left  to 

I  execute  and  perform  any  duly 
devolving  upon  him  as  execu- 
tor, n. 

\ri.  In  proper  cases,  this  court  will 
I  enjoin  an  executor  from  pro- 
1  eeeding  further  in  the  eiecu- 
lion  of  his  duties  as  executor, 
and  will  appoint  a  receiver,  and 
direct  him  to  pay  over  the  en- 
late  in  his  hands  to  the  receiver 
to  be  administered  under  the 
direction  of  the  court.  But  in 
such  case  he  is  not  removed  or 
supurteded  a: 


EXECUTOR. 

I.  An  executor  has  no  jmv/pT  U 
sell  the  lands  of  his  cestult>r,  un 
li<Hs  directed  to  do  ao  by  thi 
will,  either  expressly,  or  by  im 

Sliciktion.      Lijipincotta   Kc'r   v 
,;,.;»■««>«,  12 


FRAUDS,  STATUTE  OF. 
>%e  Specific  PERfxianiNCK,  2,  f 


2,  The  appointment  of  one  us  ex- 
ecutor of  a  will  that  direets  lands 
to  be  sold,  does  not,  of  itself, 
confer  on  him  the  [miwit  to  sell. 
Rut  if  the  executor  ixdii-eoted 
by  tht!  will,  or  bound  by  law,  to 
see  t'>  lhi>  ajiplication  of  the  pro- 
reeds  of  the  sale,  or  if  the  pro- 
cee<is,in  ihe  disjKisitionof  them, 
are  mixed  up  and  blendeil  with 
the  personalty — nliicli  it  it  the, 


I .  A  court  of  »^quity  will  not  relieve 
against  a  conveyance  made  to 
prevent  the  grantor's  property 
from  being  Biicrilieed,  anil  Ins 
creditors  from  recovering  their 
money.  And  no  suliseqiieut 
)jroinise  for  the  re-convi-yance 
of  such  j)ropertj',  founded  on 
such  fniiiduleiit  consi<Ieration. 
will  be  enforced.     Eyre  v.  Kyt-. 

:2.  Although  a  purcliaaer  of  pro()- 
I     erty  troualerred  by  a  debtor  to 


defraud  his  creditors,  puy  full' 
cODsideration,  and  huve  no 
notice  that  the  property  U  trans- 
ferred lo  liim  for  that  purpose, 
yet  if  the  circumatanciM  ure 
BUch  from  which  he  must  have 
inferred  that  such  was  the  ob- 
ject, the  sale  will  be  set  aside 
as  against  a  creditor,  (frten 
Thnfum,  II 


3.  A  conveyanc,  made  in 
aideration  of  the  grjintee'i 
suming  the  mortgngea  upon  the 
property,  amounting  to  one- 
fourth  of  its  value,  declared 
ToluntAi^  and  void,  as  against 
the  creditors  of  the  Krantti 
to  threp-fourthH  of  the  vaiuc; 
but  bein^  positively  intended 
also,  to  delay  and  defmud  cred- 
itors, it  wiis  declared  void  in  lato, 
and  the  purchaser  (at  n  slieri&''i 
gale  of  the  property!  entitled  ic 
hold  the  same  free  from  all  claim 
of  the  gnmtee,  except  tor  the 
■mounts  duo  on  such  mortgages 
held  or  paid  by  liirn,  and  the 
interest  thereon,  the  rents  a  ' 
profits  lo  he  set  oH*  agiiJnst 
much  of  those  debts  as  were  d 
to  the  grantee.     Mead  v.  Comhii, 

112: 

4.  A  conveyance  of  laiiils  by  a 
debtor  to  his  vrife,  tlirouiih  (he 
medium  of  a  third  party,  with- 
out consideration,  tlin  debtor 
having  noother  properly  tomect 
his  ohiigations.  is  void  as  against 

•  creditors.  Asbetweentheoebtor 
ml  his  wife,  it  is  valid.     Gard- 


GRANT. 

The  grant  hy  a  superior  land  own- 
er, of  the  right  to  maintain  a 
dam,  which  causes  his  land  to 
be  overflowed  at  its  present 
height,  with  a  proviso  that  noth- 
ing in  the  grant  containeil 
should  he  construed  to  authorise 
the  raising  of  the  <lam,  is  not  a 
contract  by  the  grantee  that  he 
will  not  raise  the  dam.  Colioelt 
V-  Mai/t  Landing  Water Poica- 1' 


:.  a/iort, 


Set:  pR*CTicK,  9,  10. 
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&e  HioHWAT,  10. 
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GUARDIAN. 

In  the  absence  of  any  direction  or 
expressed  preference  by  the 
father  a^  to  the  guardianship  or 
relieiouH  education  of  an  infant 
child,  the  clearly  expresseit 
wishes  of  the  mother  will  be  rt^ 
garded ;  and  where  application 
was  made  for  the  giinrdianshiji 
of  the  child,  by  both  the  patern- 
al and  maternal   grandfathers, 


was  given  to  the  maternal  grand- 
father, in  accordiinoe  with  the 
wishes  of  the  mother.  In  rr. 
Turner,  433 

HABEAS  CORPUS. 


HEARING. 
See  Pleadins,  2, 


HIGHWAY. 

1.  A  return  of  surveyors  of  the 
Jiiithwaye,  coming  up  coUatenil- 
ly  m  this  court,  cannot  be  judgeil 
void,  or  disregarded  for  any  ir- 
regularity or  deficiency,  if  the 
surveyors  had  jurisdiction  of  the 
subject  matter.      Tainter  t.  Hor- 
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2.  It  is  not  necessary  that  a  com- 
niiiision  be  appointed  to  ascer- 
tain the  lines  of  an  ancient  high- 
way before  proceeding  to  remove 
encroachments  alleged  to  be 
thereon,  when  the  true  limit** 
and  coursen  thereof  can  be  as- 
certained   with    accuracy    and 

m 

certainty,  and,  in   fact,  are  so 
ascertained  by  survey.  lb. 


3.  Time  will  not  legalize  an  en-, 
croadhment  upoil  a  public  high- 1 
way.  Ib.\ 

4.  The   act  of  March  24th,   1859,! 
(Nic.  Dig.  751,)  applies  not  toj 
ancient  highways,  but  to  roads 
not  opened,  or  workcnl  within 
twenty  years  after  being   laid 
out.  lb. 


5.  The  owner  of  lands  bounding  on 
a  street  or  highway  is  presumed 
to  own  the  fee  to  the  centre  of 


proper  authorities  haTe,  by  aonie 
act,  accepted  them  aa  public 
streets  or  highways.  Where  the 
dedication  is  by  map,  and  sales 
by  that  map,  the  public  acquire 
the  right  to  them  as  public 
streets  by  use  for  twenty  years. 
Where  the  dedication  is  by  ac- 
tually marking  out  and  opening 
the  street  for  public  travel,  a 
use  for  much  less  time  is  suffi- 
cient. I/f. 

8.  Until  the  public  have  acquired 
a  right,  purchasers  of  lots  who 
have  acquired  the  easement  may 
surrender  it  to  the  owner,  and 
the  lands  will  be  free  from  the 
dedication.  And  if  the  public, 
having  accepted  the  dedication 
and  laid  out  a  highway  upon 
the  land  dedicated,  afterwards 
abandon  it  and  vacate  the  high- 
way, it  seems  that  the  purchai^er 
would  still  retain  his  easement 
or  right  of  way.  Jb. 


of  the  street.     Such  presump- 
tion arises  from  the  lots  being  jy.  The  vacation  of  a  public  higli 


bounded  on  the  street,  and  not 
that  any  particular  deed  so  con-i 
v<^yed  it.    ILqbee  v.  C.  ami  A.  R. 
Co.,  ^  21  i')' 

♦».  When  lands  are  laid  out  by  tho, 
owner  in  blocks  and  lots,  with' 
8tr<*ets,  either  u[)on  a  map  or  by 
openin»r  and  marking  Out  streotsl 
upon  tlie  grouinl,  purchasers  ol'i 
lots  from  such  owner,  bv  deeds 
bounding      them      upOn     such 
streets,  acquire  an  easement  or 
right  in  them,  and  are  entithnl 
to  pass  over  tliem,  and  to  liave 
them  ke[)t  open  for  i)assage  to: 
and  from  their  lots,  at  least  a,s; 
far  a,s  the  next  open  street  on 
»;ach  side,  and  wlien  the  streets, 
are  taken  for  j)ublic  highways, 
are  entitled  to  liave  them  taken i 
for  that  purpose  without  com-| 
pensation.     Atf't/  Gen.  v.  Morri.^, 
and  Kssex  li.  (Jo.y  386' 

7.  Such  streets  do  not  become  pub- 
lic streets  so  as  to  charge  the 
public  with  the  burthen  of  keej)- 
ing   them   in  repair,  until   thel 


way  Which  crosses  another  pul»- 
lic  street  or  highway,  even  where 
for  a  short  distance  it  runs  along 
the  highway  so  crossed,  whore 
the  two  highways  are  parts  of 
ditforent  routers  and  were  lai«l 
out  for  different  objects,  will 
not  vacate  the  part  of  the  roa<l 
crossed  by  the  highway  so  va- 
cated. IL 

10.  The  grant  in  a  charter  of  th*.' 
right  to  construct  a  railroad  on 
a  specified  route,  gives,  withonl 
express  words,  the  right,  a^ 
against  the  public,  to  cross  all 
public  highways  which  said 
route  may  intersect.  But  a  grant 
will  not  be  implied  to  con^tru^•t 
a  railroad  ui>on  or  along  a  pul>- 
lic  highway,  unless  this  is  nec*»>- 
sary  for  the  route  as  authorized. 

Ih. 

1 1 .  The  right  which  the  owner  of 
a  lot  fronting  u|)on  a  street  has 
to  have  carriages  and  vehicles  of 
all  kinds  stop  in  front  of  his  lot 
and  stand   there  for  the  time 


neceaaaryfor  the  letting  out  e 
taking  in  perBons  and  good: 
a  right  in  that  part  of  the  str 
dilTerent  from  the  right  of  the 
public  at  large,  and  any  en- 
uroochment  ot  appropriation  of 
the  street  oppoaite  his  premises, 
■which  abridges  or  tak<»  away 
that  righl.  i»  an  injury  pe<'uliaT 
to  him,  Ibnvliicli  he  may  have 
redresB  by  suit  in  his  own  name, 
/i. 
12.  The  purchase  of  the  fee  of 
landn  in  a  publin  Htreet,  does 
not  authorize  a  railroad  compa- 
ny to  construct  tbeiT  rood  upon 
it  as  against  the  public,  without 
expr«^R  authority  of  law,  or  ox 
uwinst  individuals  who  have 
the  right  or  easement  of  passing 
over  it.  IL 

jser  of  a 


lb. 


13.  Adverse  possession 

against  the  public. 


14.  Th*  construction  of  a  railroad 
operated  by  titeam  upon  a  pub- 
lic highway,  without  buthority 
of  law,  is  a  nuimince  which  will 
be  restrained  by  injunction.  lb. 

HUSBAND  AND  WIFE. 

1.  The  erection  of  buildings  by  the 
husliand,  on  tlie  leasehold  hMds 
of  his  wife,  and  collecting  tlic 
rents,  ia  not  such  disposition  of 
them  as  will  tatc«  ikway  the 
wite'a  right  of  survivonihip,  and 
enable  the  hu.Hhund  to  disjiose 
of  the  leasehold  estate  fay  will. 
Rifey*  Admr  v.  Sile;/,  22V 

2.  An  actual  disposition  by  sale, 
Ivtue,  or  mortgage,  Of  contract 
for  such  object,  is  necessary  to' 
takeaway  tlie  wife's  right  of  sur-i 
vivoiship  in  A  leasehold  eistat«.  | 
A  mortgageor  Asalc'orparti'OT  Ai 
lease  of  part,  or  lor  a  Ism  term,! 
only  bars  the  wife  firo  lanlo  ;  herj. 
right  of  survivorship  remaiuH  in 
the  equity  of  redemption,  and 
the  residue  of  the  preRiiaea  or 
term.  lb. 
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.  A  wife  has  the  right  to  have  Oni> 
third  of  the  proceeds  of  sale  of 
the  equity  of  redemption,  under 
a  foreclosure,  invested,  and  thi> 
interest  paid  to  her  after  her 
husband'^  death;  but  ahe  will 
not  be  entitled  to  any  intereft 
during  his  life.  Vretland  v. 
Jaeobta,  231 

See  Evidence,  13. 


A  right  to  divert  the  water  of  a 
river  (owned  <in  either  side,  and 
to  the  middle,  and  subject  to  no 
public  right.)  is kn  incorporeal 
liereditiLment.  and  caa  paas  only 
by  instrument  under  seal. 

See  ^icKNBB,  4v 


INFANTS  LANDS. 

The  reversionary  estate  <o(  an  in- 
fant will  not  be  sold  beciuiBe 
there  may  be  a  great  advantage 
in  the  sale  to  the  tenant  for  tifi', 
when  the  henelit  to  the  infotit 
is  doubtful  or  inappreciable.  I,i 
re  &eele,  laO 


INJUNCTION. 

1,  The  unlawful  cutting  down  of 
fences,  shade  trees,  and  orna- 
mental shrubbery  is  an  irrepai^ 
able  iqjary,  and,  where  e«tiili- 
lished,  will  be  i-iipiiroBitl  hy  tlie 
preventive  powers  of  this  court. 
Tainter  v.  MtynUloion.,  40 

2.  An  attachment  suit  will  not  he 
restrained  on  the  ground  that 
the  amount  of  security  required 
is  so  large  as  to  make  it  incon- 
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venient  or  impracticable  for  the 
defendant  in  such  suit  to  dis- 
solve the  attachment.  Dungan 
V.  Miller,  218 

3.  A  suit  at  law  will  not  be  en- 
joined becAuse  of  the  refusal  ofj 
the  court  to  postpone  the  trial. 
Hamilton  v.  Dobbs,  227 

4.  To  dissolve  an  injunction,  the 
denial  of  the  answer  must  be  of 
facts  within  the  knowledge  of 
the  party  denying  under  oath.j 
But  when  the  answer  is  bv  ai 
corporation,  and  the  fact  one 
not  alleged  to  be,  and  which, 
from  its  nature,  could  hardly  be: 
within  the  knowledge  of  the 
person  mating  oath,  or  of  the 
corporation,  it  is  immaterial 
whether  the  denial  of  the  cor- 
poration, under  8e4il,  is  equiva- 
lent to  a  denial  under  oath,  for 
the  jmrposo  of  dissolving  in- 
junction. lI'Kjbce  v.  Camden  ayul\ 
Amboy  Railroad  Co,  276 

5.  An  action  at  law  brought  by  the 
payees  against  the  personal  rep- 
resentatives of  the  maker  of  a 
negotiable  note,  valid  upon  its 
face,  given  without  considera- 
tion, upon  an  agrcouient  that  it 
should  be  given  up  to  the  maker 
upon  a  contingency  vvhic^h  has 
happened,  will  be  perpetually 
enjoine<l,  and  the  note  ordered 
t^)  be  delivered  up.  Such  relief 
would  he  given  without  the  ex- 
press agreement  to  deliver  U|) 
the    note.       Metier    v.     Metier  a 


Adjn 


r.v. 


457 


,SV/'  Practice,  3,  22,  23. 
Statute,  4. 


\^^i )LVENT  COKPORATION. 


See,  Corporation,  3,  4. 


INTEREST. 

i^ec  HrSHAND    AND    WiFK,  3. 

Legacy,  7. 


JUDGMENT. 

See  Execution,  2. 
Mortgage,  8. 


JUDGMENT  CREDITOR. 

A  judgment  creditor,  purchasing 
at  sherift^'s  sale  under  his  judg- 
ment, is  entitled  to  have  a  mort- 
gage upon  the  property,  given 
by  the  defendant  in  execution 
in  embarrassed  circumstances, 
set  aside  and  declared  void  ns 
against  such  purchaser,  on  the 
ground  that  it  was  given  to 
delay  and  defraud  creditors,  and 
without  consideration.  Kings. 
Storey,  S3 

See  Mortgage,  11. 


JURISDICTION. 

1.  A  judgment  of  a  court  of  law, 
rendered  against  parties  before 
the  court  upon  a  matter  within 
its  jurisdiction,  cannot  be  ques- 
tioned collaterally  in  this  court 
for  any  illegality  or  irregularity 
in  entering  it.  Ilendrickson  v. 
Norcross'  Ex'rs^  417 

2.  Where  the  pleadings  and  proofs 
made  an  issue  as  to  the  riizlit  to 
the  permanent  custo<ly  of  in- 
fants, and  the  decree  detennin- 
ed  such  right,  it  wa-s  held,  tliut 
the  court  acted  in  the  matter 
under  its  general  suj)erinten- 
dency  over  the  affairs  of  infants, 
and  not  by  force  of  its  more 
limited  jurisdiction  in  proce*'^!- 
ings  by  habeas  corpus.  Stafr  v. 
Bah'd,  4KI 

See  ExEcrroR,  3. 
Highway,  1. 


LACHES. 


See  Practice,  20. 


&«  CnNTKACT,    14. 

HoaToAox,  5. 


LEGACY. 

1.  Where  the  real  and  personal 
estate  of  the  testator  lias  been 
blended  in  one  common  fund, 
and  the  personalty  is  insufficient 
to  pay  his  debts,  and  the  words, 
''not  herein  otherwisti  dispoHi'il 
of,"  are  added  lo  the  reeiduiirv 
clause,  legacies  will  be  charge'l 
upon  tbe  real  estate.  Dc/  v. 
JVy*  vl(/n<V,  '137 

1L  In  determining  whether  a  legacy 
is  churfieiiMc  upon  the  reiil  >''-: 
tatc.  the  court  will  consider  (hr  ' 
circumstances  of  (he  te»t<itor.|i 
Rnd  the  nature  and  auiouiK  <if  | 
Ilia  properly.  /A,| 

'A.  A  \efaoy  to  a  widow,  evidently 
intended  by  the  tiwtalor  to  be! 
paid  to  her  before  the  pmcei'd-i 
of  his  property  should  be  in-: 
vested  (in  aeconlance  with  tho; 
directions  of  his  will.)  for  her 
uve,  will  not  be  abnted  in  ca.iej 
of  11  deficiency,  in  favor  oriega-l 
cies  not  jiayable  till  two  yearn' 
after  the  death  of  the  widow 

4.  A  devise  of  lands  or  hecjuest  ft 
chattels,  by  words  which  cleiirly 
would  (live  the  alisolute  entatt^, 
will  Ih-  construed  into  a  devise 
or  bet|Uest  for  life  only,  if  the 
will  coutiiins  words  giving  it 
another  U]Kiii  the  death  of  the 
first  taker.  Jorufa'  JC-c'ri  v.  ii'iilr'-n. 

fi.  If  the  (lift  is  absolute  in  terin-j, 
snd  not.  at  all  events,  limiied 
over  at  the  death  of  the  first 
t.ikfr,  but  only  on  a  certain  coti- 
tin^ncy,  as  dying  without  i^v^ue 
living,  then  the  title  vests  in  ilie 
devisee  or  legatee,  nbsolulely, 
subject  lo  be  defeated  on  th<' 
happening  of  the  contingi'ney. 


:.  6b3 

6.  When  specifio  chattels,  or  a 
specified  sum  of  money,  are 
^iven  for  life,  or  absolutely,  sut>- 

ject  to  a  limitation  upon  the 
happening  of  a  certain  contin- 
gency, the  chattels  must  he  de- 
livered or  the  money  paid  to  the 
legatee,  and  at  his  death,  or 
upon  the  contingency,  they  will 
go  to  the  legatee  in  remainder. 

7.  But  where  the  bequest  is  of  the 
residue  of  the  estate,  absolutt'ly. 
but  limited  over  ujion  the  hap- 
pening of  a  certain  contingency, 
then  it  is  to  be  converted  into 
money,  invested  in  the  name  of 
the  executor,  and  the  interest 
only,  paid  to  the  legatee.        It. 


.  The  charter  of  a  water  power 
company,  authorizing  the  com- 
pany to  divert  the  water  of  a 

of  the  land  owners,  does  not 
dispense  with  the  necessity  ofa 
deed  or  conveyance  of  the  right 
in  the  form  required  bf  law.  It 
contern  the  power,  but  not  thi- 
title.  .Such  consent  is  only  a 
license.  Veglile  v.  Water  I'ou-rr 
O..,  Ml' 

;.  In  generwl,  a  license  at  law  will 
create  no  estflte  in  the  lamis  of 
the  licensor,  but  will  justify  or 
act  done  under 


It  is  I 


3i<ble,  e 


for  a  consideration,  and  a 
has  been  execute<l.  Itutinsueh 
cases,  where  the  revocation 
would  lie  a  frsud,  courts  of 
equity  give  a  remeily,  either  by 
restraining  the  revocation,  or  1  y 
construing  the  license  as  in 
agreenx'nt  to  give  the  right,  nn<l 
«  comMllingsi>eetficperfomianit' 
by  deed,  as  a  contract  in  psit 
executed.  J  I: 

3.  But  a  license  to  a  person  to  do 
or  erect  something  on  his  own 
land,  by  which  a  nghi  or  eaiie- 


mont  of  th«  lioenaor  mvf  be' 
affecled,  if  onc«  executed  can-j 
not  be  ravoked,  Ib.\ 

4.  The  .<ftWt  of  a  licpnw  to  do  an' 
]ift  on  the  land  of  the  licensoe 
^■An  only  extinguiah  such  ease- 
laent  as  inny  be  abandoned, 
that  IX,  euein^lits  or  righto  uc- 
quirnl  by  grant  or  prescription. 
«nci  in  no  ea^e  affecla  eMementu 
or  incorporeal  hereditnnient* 
which  are,  by  law,  annexed  to 
the  land  of  the  licensor,  eiinh 
the  right  to  runrang  water  pni 
in)i  over  lus  land  in  n  natural 
-stream  or  n-uter  course. 

MASTERS  REPORT. 
Sff  Pmsmci,  20. 

MIS.JOINDER. 
&f  Plkadino,  2,  5, 

MLSTAKE. 

1.  Courts  of  equity   will    relieve 
against  n]ii>t«ke,  nnd  will  ooi 

and  reform  deeds   and   ini 

jni-nts  of  the  most  solemn  char- 
acter t*  grant  such  relief.  But 
when  mich  relief  is  sought,  tiir 
luiiitjikc  must  heelearly  (iroved, 
(traliam  y.  licnymmi,  211 

2.  Siirh  nii.<>tnke  must  be  as  to  ,i 
fa«t,  not  only  not  known  to  th. 
parly,  but  one  which  he  conid 
nut,  l>v  reojionable  diligent 
liuve  Bscertiiined.  And  when 
■jpnrly  ouglil,  in  the  exercise 
ordiniu'y  pnidence.to  bnveniade 
iniiuiry,  and  neplerls  to  imcei 
iiiin  the  fmrtx  lipon  which  hi 
contract  ii  bnsed.  in  <*»«•«  wher 
it  if  not  necesnur}-  to  repose  cor 
lidenre  in  the  other  pnrtT,  c 
wlicre  it  is  as  niucli  his  duty  a 
that  of  the  party  with  whom  he 
deals  to  know  the  facts,  cour^ 
of  equity  will  not  relieve  againr- 
liis  own  negligence.  Ji 

MORTGAGK. 
1.  If  D   mortgagee,   who  holds  n|l 


mort)Eagefor$IO,0()OMCo1U.teri] 
security  for  a  note  of  iJie  mort- 
gagor for  thill  amotint,  at  the 
request  of  the  mortga^r  Assigns 
the  mortgage  to  a  third  person 
for  »75O0  in  cash,  credits  this 
»\Oa  on  (he  note,  and  retains 
the  note,  snd  the  bulunce  of 
?25(KI  is  paid  by  (he  mortpagnr. 
such  mortgnpe,  in  the  hand*  of 
the  assignee,  is  a  ralid  security 
for  $T5U0  only,  as  against  sul»e- 
quent  encumbrancer*  at  the 
time  of  the  awignment.  Tbsl 
is  tbe  only  port  of  the  debt  for 
which  it  was  given  that  remains 
unpaid,     /fay  v.  Bmmhall,      74 

2.  A  conveyance  of  part  of  mort- 
gaged premises.  "  suljectto  the 
pnymentof  all  lienn  fiOw  on  the 
srnne,  doiw  not  create  a  per- 
sonal obligation  on  the  vendee 
to  pay  llio  mortgage,  or  any 
part  of  it :  but  it  makes  the  part 
BO  conveyed,  a.*  against  the  resi- 
due, snbjeet  to  its  proper  pr<>- 
portion  of  the  mortgage  debt, 
and  to  that  only.  Ik. 

'3.  A  mortgagee,  who  holds  a  mort- 
gage on  two  parceLi  one  of 
which  is  subject  to  a  second  en- 
cumbrance, will  be  compelle.1. 
first,  to  exhaust  the  eecurily  on 
which  the  second  encumbrancer 

second 

claim  on  the  parcel  niorteaB«l 

only  to  him.  /'.. 

.4.  A  mortgagee  in  posseesion  i* 
bound  to  accoiint  for  all  rent*, 
issues,  and  profits  receive<l  by 
liiin  and  for  all  waste  and  de- 
traction of  ttiB  premises,  and 
must  deduct  the  allowance  lor 
Ihejie  matter*  from  the  amoimt 
doe  on  his  mortgage,   fhiddrdoni- 

5.  But  such  allowances  can  only 
be  claimed,  either  on  bill  I" 
foreclose,  or  hill  to  redeem, 
agiiinst  a  mortgagee  in  posses- 
sion, and  in  possession  as  mort- 
gagee.    He  cannot  be  called  to 
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account  in  such  suite,  for  tres- 
passes committed  by  him  ;  nor, 
if  be  is  in  possession  as  tenant 
of  the  mortgagor,  under  a  lease 
from  him,  can  the  mortgagor 
claim  an  allowance  for  rent  due 
on  the  lease,  or  waste  committed 
as  tenant.  76. 

6.  By  a  statute  of  New  York,  any 
mortgage  on  canal  boats,  or  a 
copy  thereof,  is  required  to  be 
filed  in  the  office  of  the  auditor 
of  the  canal  department,  and 
within  thirty  djiys  next  preceed- 
ing  a  year  from  the  filing  there- 
of, a  copy  is  required  to  be  again 
filed,  or  the  mortgage  shall  be 
void  as  againnt  the  creditors  of 
the  mortgagor,  pr  subsequent 
purchasers,  or  mortgagees  in 
good  faith : 

Ilefd — upon  a  bill    to  forclose 
such   a   mortgage,   the   second 
copy  whereof  was  not  filed  till 
after  the  year  had  elapsed,  that 
the  mortgage  was  valid  as  against 
attachments  sued   out   in   this  I 
state,  after  the  actual  filing  of| 
tlie  second  copy,  for  wage«  duej 
hands  on  the  boat  accrued  since | 
such  filing,  but  must  be  |X)st- 
poned  to  wages  accrued  before 
tlie  refiling,  as  well  before   as! 
after  the  default.  Her  rick  v.  King, ' 

80 

7.  An  absolute  deed,  which  is  given 
to  secure  the  payment  of  a  sum| 
of  money  by  the  grantor  to  the, 
grantee,  will  be  treated  in  equity 
as  a  mortgage ;  and  it  may  be 
considered  a  mortgage,  even  if. 
the  grantor  does  not  continue 
I)ersonally  liable  for  the  debt. 
JkQitnp  V.  Crane  J  16U 

8.  A  deed  absolute  on  its  face,  given 
t< » secure  the  payment  of  money, 
is  only  a  mortgage.  And  a  sub- 
seciuont  parol  agreement  that 
the  dee<l  should  become  abso- 
lute upon  the  payment  of  a  cer- 
tain sum,  will  not  release  tiie 
e<iuity  of  redemption  from  the 
lien  of  a  judgment  entered  be- 
tween the  agreement  and  the 


payment  of  the  money.     Van 
Kearen  v.  McLctughlin,  187 

9.  An  instnin^eut  that  by  its  own 
provisions  or  an  agreement  made 
at  its  execution,  conveys  pro|>- 
erty  as  security  for  a  debt,  can- 
not be  converted  into  an  abso- 
lute deed,  except  by  such  means 
as  would  have  been  adequate  to 
convey  the  absolute  estate  in 
the  first  instance.  lb. 

10.  An  equity  of  redemption  is  a 
legal  estate,  and  can  be  convey- 
ed or  released  only  by  writing. 

A 

11.  Where  the  grantee  of  lands 
alleged  to  have  been  conveyeil 
to  him  in  fraud  of  creditors,  has 
a  bona  fide  claim  for  a  large 
amount,  which  the  convevance 
was  honestly  ipade  to  secure, 
and  the  whole  fraud  is  in  a  sub- 
sequent transaction,  he  will  be 
allowed  to  retain  his  j)riority  to 
the  amount  of  his  debt,  and  the 
property  will  be  sold  to  pay  him, 
in  the  first  place,  the  amount  of 
his  claim,  and  next,  the  amount 
due  judgment  creditors.         Ih. 

12.  A  tenant  for  years,  who  oflTers 
to  pay  off  a  mortgage  debt,  has 
the  right  to  redeem.  He  has 
not,  perhaps,  strictly  the  right 
to  demand  a  written  assignment 
of  the  bond  and  mortgage,  but 
he  stands  by  redemption  in  place 
of  the  mortgagee,  and  will  be 
subrogated  to  his  rights  against 
the  mortgagor  anil  the  rever- 
sioner. He  has  the  right  to  have 
the  bond  and  mortgage  deliver- 
ed to  him  uncanceled,  which, 
in  such  case  is,  in  equity,  and 
may  be  at  law,  a  complete 
assignment.     l>obbs  v.  liofjiiuwn, 

13.  A  deed,  taken  in  lieu  of  a  mort- 
gage, for  the  purpose  of  de[)riv- 
ing  the  grantor  of  his  right  to 
redeem,  will  sometimes  be  de- 
clared to  be  a  mortg.ig«^.  where 
there  is  at  the  sam^  t  me  an 


3e 


606 


INDEX. 


agreement  to  re-oonvey.  Buti 
such  construction  is  never  made,  > 
where  there  was  no  antecedent | 
debt  to  be  secured  thereby,  or 
no  money  advanced  for  a  loan, 
and  where  it  appears  that  no 
loan  was  intended.  Merritt  v. 
Br(non^  286 

14.  If  one  man  is  the  owner  of  a 
parcel  of  land,  and  another  owns 
the  buildings  which  stand  upon 
it,  and  the  owner  of  the  land 
takes  a  mortgage  from  the  owner 
of  the  buildings,  upon  both  the 
buildings  and  the  land  on  which 
they  stand,  this  does  not  amount 
to  an  agreement  to  sell  or  con- 
vey the  lands  to  the  mortgagor. 
Hendrickson  v.  Norcross'  ExWs,  417 

15.  When  the  contention  is  that 
a  mortgage  has  been  taken  by 
the  consent  of  the  owner,  who 
is  deceased,  from  the  county 
office  where  it  had  been  left  to 
be  recorded,  and  placed  by  the 
same  consent  in  the  custody  of 
the  mortgagor,  the  evidence,  on 
grounds  of  public  policy,  must 
l>e  of  the  most  satisfactory  na- 
ture. Harrison  v.  New  Jersey 
Rmlrnad  and  Trans.  Co.^  48K 

16.  Such  a  case  will  not  be  sus-: 
tained  on  the  mere  oath  of  the 
mortgagor,  unless  his  character 
is  entirely  unimpeached,  and 
his  testimony  is  otherwise  free 
from  suspicion.  //'. 

17.  The  simple  fact  tlkat  a  mort- 
gage is  in  the  possession  of  the' 
niortgagor,  does  not,  per  .se,  raise 
a    presumption    that    the    debt 
secured  by  it  has  been  ptiid.  Jh. 

IS.  A  person  who  has  no  other 
i»vidonce  that  tfie  mortgagor  has 
tliP  legal  control  of  the  mort- 
gage, than  the  word  of  the  mort- 
gaizor,  and  the  fact  that  the 
mortgage  js  proiluoed  with  tlip 
si'iils  torn  oft',  runs  the  risk,  it 
he  takes  title  to  the  mortgaged 
premises,  of  the  legality  of  such 
cancellation.  JL. 


19.  Bill  to  foreclose  mortgage  to 
secure  bond  oonditionea  for 
payment  of  principal  in  five 
years  from  date,  with  interest 
payable  quarterly,  and  contain- 
ing an  agreement,  that  should 
default  be  made  in  the  payment 
of  the  said  interest,  or  of  any 
part  thereof,  on  any  day  where- 
on the  same  is  made  payable, 
and  should  the  same  remain  un- 
paid and  in  arrears  for  the  space 
of  thirty  days,  then  and  from 
thenceforth,  the  principal  sum, 
with  all  arrearages  of  interest, 
should,  at  the  option  of  the  ob- 
ligee, his  executors,  administra- 
tors, or  assigns,  become  and  be 
due  and  payable  immediately 
thereafter,  although  the  period 
limited  for  the  pavmenf  thereof 
might  not  then  have  expired. 
He/d— 

1.  That  though  time  is  of  the 
essence  of  the  contract,  equity 
will  not  enforce  a  forfeiture  of 
the  credit  if  the  omission  to  pay 
interest  within  the  tinj^e  speci- 
fied has  been  occasioned  bv  the 
acts  or  declarations  of  the  com- 
plainant. 

2.  If  the  omission  to  pay  inter- 
est within  the  time  limitiHi  has 
happencfl  by  the  negligence  of 
the  defendant,  the  forfeiture 
has  been  incurred  and  the  con- 
tract will  be  enforced. 

8.  The  court  will  not  enforce  a 
forfeiture  of  credit  if  the  com- 
plainant is  himself  in  fault,  or 
has  misled  the  defendant.  Mc- 
Coffer  V.  DcGroof,  o.'U 

20.  A  mortgage  which  is  satisfied 
by  the  payment  to  the  uiort- 
gjigee  of  the  money  it  wjis  made 
to  secure,  may  be  kept  alive  by 
the  mortgagor,  to  secure  an  in- 
debtedness to  a  third  person, 
whore  the  rights  of  creditors  or 
third  persons  have  not  inter- 
vened.    JIoj/  v.  JiramhalL       5'V3 

21.  Where  a  mortgagor,  indebted 


slso  to  B  third  person,  procuresl 

the  MaigntneDt  of  tbe  mortgage 
to  such  third  peraon,  who  paya| 
the  mortgagee,  B8  theconsirti-rfi-i 
tion  of  the  aasignment,  tt  poninn 
of  the  mortgage  debt — theni<>i't' 
gagor  giving  the  mortgagee  lii.s' 
note  for  tbe  balance — under  mi 
arrangement  that  the  assigni^o, 
xliall  hold  tlie  mortgage  for  thi.-' 


the  principal  sum  named  thL'iv 
in,  as  security  for  the  other  in 
debtednees  of  the  mortgagoi-  to  i 
him,  Ihe  mortgage  will  be  got"  I  | 
in  the  hands  of  tbe  assignee  ii'-  | 
against   the  mortgagor  for  tlieil 
full    amount  of   the   prinei|>ftlj| 
wum  named  therein,  thedeliviry  ]  | 
hy  the  mortgagor  of  the  mort-i' 
gage  so  assigned  giving  it  a  neivl' 
vitality  as  to  him,  tbe  effeni  nlj 
which  be  is  estopped  inequiiri' 
from     controverting :     but     at-'] 
Hgainnt  encumbrancers  or  grun- 
tees  of  parts  of  the  mortgaged 
premiiies,  .  intermediate      tlie 
making  of  the  mortgage  and  its 
nssignment,   the   assignee    cui 
hold  it  only  for  the  amount  h> 
[■aid  to  the  mortgagee  for  Ihi 
assignment.  J/, 

2"J.  If  hy  the  terms  of  the  siali»  o 

tiart  of  the  mortgaged  premises 
ly  the  mortgagor,  the  morttii\ii< 

ujion  the  whole,  and  to  lie  jmii 
by  the  niortga;;or  and  the  |<(ii- 
('ha)«r,  without  any  spanfii 
agreement  o»  to  the  proporiiui 
which  eaeh  one  is  to  jiay.  tli-'^ 
must  ecnlrilmle  ei-conting  u 
the  relative  vulue  of  each  one'. 


mortgagor   sells    n 


nnee  expresses  that  the  gnitie 
'•Buliject  to  the  payment  by  the 
wiiil  grantee  of  all  existing  lien.> 
U|)on  said  premises,"  the  eflee.i 
of  tliis  charge  is  to  make  tiie 
jiart  HO  conveyed  tbe  prineipn 
debtor  for  a  proportionate  jinri 


of  the  mortgage  debt,  and  the 
mortgagor  a  surety  only.       IS. 


alienations  of  parts  of  the  mort- 
gaged premises,  releasee  that 
fiart  which  in  equity  is  primarily 
iable  for  the  payment  of  his 
mortfjage  debt,  he  will  not  be 
permitted  to  charge  other  por- 
tions with  the  payment  of  his 
mortgage,  without  deducting 
from  the  amount  due  the  value 
of  the  part  released,  lb, 

21).  The  notice  of  such  subsequent 
alienation  or  encumbrance  may 
he  actual  or  constructive,  but 
tbe  recording  of  a  second  deed 
or  mortgage  will  not  operate  as 
constructive  notice  to  a  prior 
mortgagee.  lb. 

36.  The  general  doctrine  in,  that 
whatever  puts  a  party  upon  in- 
quiry, amounts  in  judgment  of 
law  to  notice ;  provided,  the  in- 
quiry became  a  duty  as  in  the 
case  of  purchaserx  and  creditors, 
and  would  lead  to  the  know- 
ledge of  the  requisite  fact  by  the 
exercise  of  ordinary  diligence 
and  understanding.  lb. 

27.  h.  being  indebted  to  a  bank  in 

'     a  sum    exceeding   $10,000.  in 

'     I8(>l,  executed  to  the  bank  a 

bond  and  mortgage  for  that  aum, 

as  collateral    for  his  then  in-' 

debtedness,  and  for  any  future 

'     indebtednerw  that  might  occur. 

In  18<i.i,  B.  sold  portions  of  tbe 

I    mortgaged  prennses  to  K.,  and 

I     in   his  deeds  of  conveyance  it 

I     was  expressed,  that  Ihe  sanie 

were  made  tvbjtft  to  the  pigment 

bv  the  grantee  of  alt  rj^iiUng  few  On 

taid  premitea.  In  Ittlifi,  the  bank, 

I    at  the  reauest  of  B..  assigned  tbe 

bond  antl  mortgage  to  U.     At 

the  time  of  the  ussignment,  B.'s 

i     indebtedness  to  the  bank  was 

I    $10,000,ofwhich$T50Dwaapaid 

by  U.,  and  for  the  balance  of 

!    $2500  B.  gave  bis  note  to  the 
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bank,  which  he  subsequently 
paid.  B.  then  owed  H.  $90,000, 
and  the  mortgage  was  assigned 
to  H.  to  indemnify  him  for  the 
$7500  he  paid  the  bank,  and  for 
the  balance  as  collateral  to  se- 
cure in  part  the  indebtedness 
of  B.  to  him.  B.  subsequently 
sold  other  parts  of  the  premise?* 
embraced  in  the  mortgage,  and 
procured  from  H.  a  release  to 
the  purchasers,  of  the  lien  of 
the  mortgage,  and  H.  received 
the  proceeds  of  such  sale  and 
applied  them  on  the  unsecured 
indebtedness  of  B.  to  him.  In 
the  instruments  of  releiise  it 
was  expressed,  that  the  residue 
of  the  mortgaged  premises  was 
retained  for  the  payment  of  the; 
mortgage  indebtedness.  B.  at. 
the  time  of  executing  this  re-i 
loase,  had  notice  of  the  sale  to' 
K .     HeU^  ! 

First.  That  a**  against  B.,  the  mort- 
gagor, the  mortgage  wjis  good 
in  tlie  hands  of  II.  for  the  fulli 
sum  of  $10,000,  and  that  H.  was; 
not  required  to  deduct  from  the, 
j)rincipal  sum  therein  men-j 
tioned,  the  sum  received  by  him' 
of  the  proceeds  of  the  sale  of  tlie 
j»remi:*es  released. 

tSrrond.  That  as  against   K.,  or  his 
grantoe,  \V.,the  mortgag<»  could 
only    bt^    held    for    .•*^7o(KJ.    tlie 
aniuunt  paid  by  II.  to  the  batik  I 
when   he    took  the  assignment 
of  the   mortgage,  deducting   ji: 
proportionate  part  of  the  valu«* 
of  tli(5  portions  of  the  mortgaged 
premises   released,  but   that   in 
taking  the  account  W.  must,  un- 
der the  <*harge  in  the  deeds  to  K., 
account    for   his    proportionate 
l)art  of  the  S2.)00  paid  by  B.  to 
the  bank  at  the  time   of  the  as 
signuient   of   the   mortgage,  to 
be   calculated   on    the   basis  ot 
the  relative  value  of  the  part  of 
niortgage<l    j)remises    conveyed  j 
to  him,  to  the  value  of  the  wiiolei 
mortgaged  j)remises  at  the  date' 
of  the  conveyance  by  B.  to  K.l 

n. 


See  CoRPOKATioN,  3. 
Dbbd,  2. 
EviDB^rcB,  4,  7. 
JuDGMBNT  Creditor. 
Practicb,  1. 
Purchaser,  4. 

MORTGAGEE  AND  MORT- 
GAGOR. 

See  Mortage,  passim. 
Purchaser,  3,  4. 

MULTIFARIOUSNESS. 
See  Pleading,  2,  5. 

MUNICIPAL  CORPORATION. 

1.  The  mayor  and  common  council 
of  Newark,  in  making  improve- 
ments in  the  streets  authorized 
by  the  charter  to  be  made  at  the 
expense  and  for  the  benefit  of 
the  owners  of  adjoining  lots,  are, 
to  a  certain  extent,  the  agents 
of  these  owners.  They  have 
neither  personally,  nor  officially, 
nor  as  a  cxirporation.  any  interest 
in  the  faithful  performance  of 
contracts  for  such  improvt^ 
meuts.    /ioml  V.  Ma'/or  of' ^ricark. 

■■  '       "  370 

\'2.  The  municipal  government  can 
make  contracts  for  such  im- 
provt^ments  which  will  bind  the 
I  property  owners,  so  far  as  au- 
I  thorized  by  law.  But  the  pro|H 
erty  owners  have  the  riizht  to 
have  sucli  contracts,  ma<le  at 
their  expenst*,  perfornie<l  <\\\>- 
stantially  in  all  things,  and  the 
corj)oration,or  theiragents,  ha\  e 
no  [)ower  to  disi>ense  with  such 
performance.  Ih. 

3.  When  a  municipal  corporation, 
or  other  agent  authorized  by 
law,  or  by  the  principal,  to  con- 
tract and  pay  for  an  improve- 
ment out  of  tlie  funds  of  the 
principal,  are  willing  to  accept 
and  pay  for  work  done  under  a 
contraft,  which   is  clearly  and 

1     beyond  question,  in  substantial 
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and  important  matters,  not  done 
according  to  the  contract,  such 
conduct  IS  a  breach  of  trust,  and 
the  payment  will  be  enjoined  by 
courts  of  equity.  Ih, 


NOTICE. 

See  Contract,  9. 

Fraudulent  Conyetance,  2. 
Mortgage,  25,  2(>. 
Practice,  24. 


NUISANCE. 


4.  The  courts  will  not  interfere 
with  any  municipal  corporation! 
in  the  performance  of  their | 
legislative  functions,  or  any  dis-l 

cretionary  powers,  if  within  thel  |1.  An  individual  cannot  maintain 
authority   conferreil    on   them,j|     a    suit   to  retrain   a   nuisance, 
but  will,  in  proper  cases,  where  p     which  injures  him  only  in  rights 
the  acts  to  l>e  controlled  are  only  i  i 
ministerial.  lb.  I 


5.  The  common  council  of  Jersey"; 
City   consists  of  a  l>oard  com-i 
j)Ose<l  of  ten  aldermen.     Their i 
only  existence  is  as  a  board,  andj 
they  can  do  no  valid  act  except! 
when  organized  and  acting  as  a 
Ix^ard,  and  such  act  must  l>e  bv 
ordinance,     or    resolution,     or 
something  equivalent    thereto. 
Dcy  V.  Mayor  of  Jersey  City^    412 

6.  When  an  ordinance  of  the  city 
properly  passed,  authorizes  the 
common  council  to  make  con-' 
tracts  for  the  removal  of  night! 
soil  from  the  city,  such  contract, 
must  Im*  made  bv  the  common; 
council  as  a  board  or  bodv,  bv  a: 
vote  or  assent  of  a  majority  of  i 
the  body ;  and  if  such  contract  | 
is  authorized  by  a  resolution,  it: 
is  a  resolution  which  aftects  the 
interests  of  the  city,  and  must 
be  presented  to  the  mayor  for, 
his  signature.  7^., 

I 

7.  A    contract    for  such   purpose,! 

made  by    a  committee  of  the| 
common  council,  with  no  au-| 
tbority  but  such  resolution  noti 
presented  to  or  approved  ))y  thcj 
mavor,  is  made  without  authori- 
ty  and  is  void ;  and  part  per- 
formance of  such  contract,  at; 
tlie  request  of  the  committee,; 
will  not  give  validity  to  it,  al- 
.     though  it  might  obviate  the  de- 
fect of  its  lieing  made  by  parol,  j 
when  required  to  be  in  writing. 


enjoyed  by  him  as  one  of  the 
public.  In  such  case,  an  inform- 
ation must  be  filed  for  the  pub- 
lic, in  the  name  of  the  Attornev 
General,  on  behalf  of  the  state. 
And  it  make  no  difference  as  to 
the  remedy,  that  the  individual 
would  be  much  more  inconve- 
nienced by  the  nuisance,  than 
most  others.  Highee  v.  C  and  A, 
E.  Co,,  276 

2.  But  where  the  injury  com- 
plained of  is  the  building  of  a 
railroad  station  in  the  street,  in 
front  of  complainant's  property, 
and  he  owns  the  soil  in  the  street 
upon  which  it  is  built,  the  in- 
jury is  to  his  individual  rights 
and  not  as  part  of  the  public, 
and  the  suit  must  be  brought  in 
his  own  name.  lb, 

3.  When  the  pro<*ecution  of  a  busi- 
ness, of  itself  lawful,  in  the 
neighborhood  of  a  dwelling- 
house,  renders  the  enjoyment 
of  it  materially  uncomfortable 
by  the  smoke  and  cinders,  or 
noise  or  offensive  odors  produced 
by  such  business,  although  not 
in  any  degree  injurious  to  liealth, 
the  carrying  on  such  business 
there  is  a  nuisance,  and  will  l>e 
restrained  by  injunction.  Rm9 
V.  Butler,  294 

4.  A  clear,  unmistakable  nuisance, 
which  it  is  intended  to  commit 
periodically,  will  not  be  per- 
mitted on*  the  ground  that  it 
recurs  only  occa«ionally,  and 
continues  but  a  short  time.    /6. 
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5.  The  qualifications^  that  a  lawful 
business  will  not  be  restrained 
for  every  trifling  inconvenience, 
and  that  persons  must  not  stand 
on  extreme  rights  and  bring  ac- 
tions in  respect  to  every  matter 
of  annoyance,  does  not  refer  to 
the  proportion  of  time  for  which 
the  nuisance  is  conbinued,  but 
only  to  the  degree  or  kind  of  an- 
noyance, lb. 

6.  Matters  that  are  an  annoyance 
by  being  merely  disagreeable  or 
unsightly,  as  a  well  kept  butcher 
shop  or  a  green  grocery  near  a 
costly  dwelling-house,  or  any 
other     business    that    attracts 

'  crowds  of  orderly  persons,  or 
numbers  of  carts  and  carriages, 
are  not  nuisan,ces,  even  should 
they  seriously  aftoctthe  value  of 
the  property  by  driving  away 
tenants^  and  prevent  it  l)eing  let 
to  any  who  would  pay  high 
rents.  lb. 

7.  Hecause  a  certain  part  of  a  town 
is  occupied  by  tradesmen  and 
mechanics  for  residences,  and 
carrying  on  trades  which  occa- 
sion some  degree  of  noise, 
smoke,  and  cinders,  and  con- 
tain-^ no  elegant  or  costly  dwell- 
ings, antl  is  not  inhabited  by  the 
wealthy  and  luxurious,  it  is  not 
thtircjort:  a  proptir  and  ronvntirnt 
pffirr  for  carrying  on  a  business 
whii'li  HMiders  the  dwellingsi 
tliero  unoomlbrtable  to  the  own- 
ers an<l  their  families  by  olfen- 
sivo  smells,  smoke,  cinders,  or- 
intolerable  noises.  ///. 

8.  Whether  the  matter  complained 
of  constitutes  a  legal  nuisance, 
must  be  determined  by  the  cir- 
custances  of  each  case.  7A. , 

\K  A  dense  smoke  laden  with  cin- 
ders, continued  for  twelve  hours 
twice  in  each  month,  falling- 
upon  and  penetrating  houses! 
and  premises,  at  distances  vary- 1 
vfi'i  from  forty  to  two  Imndredj 
feet,  held  to  constitute  a  legd: 
nuisance.  lb.\ 


10.  Equity  will  not  interfere  against 
a  nuisance  that  is  only  contin- 
gent. Ih. 

See  Highway,  14. 


ORPHANS  COURT. 
See  Executor,  3. 


PART  PERFORMANCE. 

See  Contract,  16. 

Municipal  Corporation,  7. 
Specific  Performance,  2,  6. 


PARTIES. 

See  Pleading,  6,  18. 
Practice,  6,  8. 
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PARTITION. 

A  verbal  agreement  by  one  co- 
tenant  with  another,  that  he 
will  convey  to  him  his  interej*t 
in  the  premises,  is  no  bar  to  a 
suit  for  partition.     P<^lhtmu3  v. 


IJod. 


yon. 


f>?. 


t- 


A  grantee  of  the  rijiht  to  dig 
ores,  from  one  tenant  in  com- 
mon, cannot  eall  lor  a  j>artition 
of  the  ju'emises.  Bojstou  Frank- 
Unite  (h.  V.  Con./ir,  3V4 

St-e  Defi),  8,  0,   10. 

PRAiTICE,     13,    17. 


PARTNERSHIP. 

1.  A  partner,  bound  to  account, 
must  give  a  clear,  distinct,  and 
intelligible  statement  ot  the  n*- 
sults  of  the  business,  referrinvr 
also  to  pairticulai'  books,  and  to 
the  page,  if  n<»ce«isary,  so  that  a 
party  entitled  thereto  may  in- 
quire into  and  investigate  its 
(•orrectness.  A  reference  to  the 
books  of  the  concern,  generally, 
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and  to  former  accounts,  is  not 
sufficient.  Gordon's  AdnCx  v. 
Hammell,  216 

2.  A  participation  in  the  profits  of 
any  business  or  undertaking,  to 
constitute  one  a  partner,  must 
be  a  general  participation  in  the 
profits  as  such.  A  person  wlio 
IS  not  a  principal,  has  no  control 
of  the  business,  and  no  power 
as  a  partner  in  the  firm,  but  who 
is  employed  as  a  superintendent 
or  agent,  receiving  by  way  of 
compensation  for  his  services  a 
certiiin  share  of  the  profits,  is 
not  thereby  a  partner,  liar- 
grave  v.  Conrot/,  281 

[i.  Such  relation  doe^s  not,  as  be- 
tween j)arties,  constitute  them 
partners,  and  generally  doe«  not 
as  to  strangers.  If  the  profits, 
however,  are  so  greatly  out  of 
proi)ortioii  to  the  services  ren- 
dered, as  to  show  that  the  ar- 
rangement is  a  shift  to  avoid 
responsibility,  and  that  creditoi*s 
are  injured  by  the  abstraction 
of  so  large  a  j>art  of  the  avails  of 
the  business,  it  will  be  held  a*< 
to  them,  that  such  person  is  a 
partner.  lb. 

4.  But  w  lie  re  a  party  agrees  tO 
serve  another  for  a  jjart  of  the 
profits  to  be  derived  from  the 
business,  but  thev  are  bv  the 
exju'ess  terms  of  the  agreement 
to  be  paid  for  his  services,  he 
cannot  call  for  an  account  as 
j)artner ;  but  he  has  a  right  to 
an  account  of  the  profits,  and  to 
the  aid  of  this  court  in  discoveiy, 
and  taking  an  account  of  profits. 

/6. 


PERSONALTY. 
tSec  Will,  5. 


PLEADING. 


I.  Upon  a  hearing  on  bill  and  an- 
swers only,  the  statements  in 


the  answer  most  be  taken  as 
true,  without  regard  to  their  im- 
probability.    Booraem  v.    WelU, 

87 

2.  Multifariousness  and  misjoinder 
of  complainants  must  l)e  ob- 
jected to  by  demurrer,  or  plea, 
or  by  answer  expresslj^  for  that 
purpose.  Objection  on  such 
grounds  comes  too  late  at  the 
hearing.  VeglUe  v.  Water  Power 
Co.,  142 

.3.  No  positive  relief  is  ever  granted 
to  a  defendant,  except  on  cross- 
bill ;  and  no  relief,  except  it  be 
founded  on  allegations  in  the 
bill,  or  other  j)leadings  in  the 
caiise.      Leddets   ExW  v.  Starr 

159 

4.  Bills  must  be  signed  by  counsel. 
Signing  the  name  of  counsel  is 
not  a  compliance  with  the  rule, 
either  in  spirit  or  letter.  I^avis 
v.  DacU,  180 

5.  A  bill  is  not  demurrable  for 
multifariousness,  which  unites 
several  matters,  distinct  in  them- 
selves, but  which  together  make 
up  the  complainants'  equity,  and 
are  necessary  to  complete  relief; 
nor,  on  the  ground  of  misjoinder 
'of  several  complainants,  where 
either  of  them  would  not  be  en- 
titled to  proceed  separately  for 
relief  without  making  the  others 
defendants.      Hicka  v.  Campbeif^ 

183 

6.  All  parties  in  interest  in  the 
subject  matters  of  a  suit,  and 
who  are  necessary  to  the  protec- 
tion of  other  parties,  are  neces- 
sary parties.  Ih, 

7.  An  answer,  in  stating  the  par- 
ticulars of  a  transaction  charged 
and  inquired  into  by  the  bill,  is 
responsive.     Merntt   v.    Brown ^ 

28<) 

8.  The  answer  of  a  defendant,  tliat 
he  has  seen  the  answer  of  an- 
other defendant  in  the  cause. 
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and  that  the  same  is  true,  can-| 
not  avail  to  make  such  answer, 
evidence  for  himself,  when  the; 
answer  referred  to  was  not  then 
filed,  and  there  is  nothing  to| 
identify  it  with  the  answer  after-; 
wards  filed  by  such  co-defend- • 
ant.     Carry.  Weldy  319 

• 

9.  An  unexecuted  agreement  to 
compromise  or  settfe  a  debt  for 
a  fixed  sum,  is  nO  defence  id  a 
suit,  either  at  law  or  equity. 
Gardner  v.  Short,      .  '     341 

10.  All  matters  not  material  to  the 
suit,  or  if  material,  which  are 
not  in  issue,  or  which,  if  both 
materinl  and  in  issue,  are  set 
forth  with  great  and  unneces- 
sary prolixity,  constitute  im- 
pertinence. C,  dt  A:  R.  Co,  v. 
KStewart,  343 

1 1 .  A  bill  in  chancery^  like  a 
declaration  at  law,  should  con- 
fine its  statements  to  such  facts 
as  are  proper  to  show  that  the 
complainant  is  entitled  h>  relief, 
and  whi<ih,  if  proved,  will  entitle 
him  to  relief;  and  should  not 
set  out  tlie  evidence,  wliether 
oral  or  written,  by  whit;h  the 
facts  are  to  be  proved.  10. 

12.  The  modern  English  rule  is 
dittoront,  and  recjuires  all  admis- 
sions or  confessions  of  the  de- 
fendjint,  relied  on  as  evidtmce, 
to  be  set  forth  in  the  bill ;  and 
if  they  are  not,  excludes  the 
complainant  from  otiering  them 
in  evidence.  Whether  this  lule 
a]>plies  to  the  courts  of  this 
state,  not  decided.  I/j. 

13.  Recitals  from  a  bill  filed  bv 
the  defendant  in  another  stiit, 
which  might  involve  contradic- 
tions impairing  his  credibility 
as  a  witness,  and  which,  if  ad- 
mitU'd  by  the  answer,  would 
have  no  tendency  to  establish 
the  complainant's  claim  to  the 
relief  sought  in  his  bill,  are  im- 
pertinent. iSo,  also,  are  recitals 
of  deeds  at  length,  in  hacc  vcrba^ 


>  I 
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unless  necessary  for  some  special 
purpose  appearing  on  the  face 
of  the  pleadings.  Jb. 

14.  A  deposition  taken  in  another 
suit  between  the  same  parties, 
and  annexed  to  the  bill  by  way 
of  schedule,  is  incompetent,  and, 
therefore,  impertinent,  when  it 
is  not  shown  by  competent 
evidence  that  there  was  a  suit 
pending  in  which  it  was  taken, 
and  no  certified  or  sworn  copy 
of  the  original  is  produced.  ///. 


15.  A  demurrer  to  a  bill  for  di;*- 
covery  and  relief  cannot  be  sus- 
tained, if  the  complainant  is 
entitled  to  the  relief,  though 
not  to  the  discovery.  Metier  v. 
Metier* s  AdtnrSy  457 

16.  The  husband  being  rightly 
joined,  it  is  no  objection  to  a 
bill  for  discovery  of  matters  in 
which  the  wife  only  is  interested, 
that  the  defendants  are  husband 
ahd  wife.  I  I'- 
ll, The  weight  of  authority  is,  that 

in  bills  for  discov«*ry  it  is  not 
necessary  to  allege  that  the  faot<, 
a  discovery  of  which  is  sou^zht, 
are  within  the  exclusive  knowl- 
edge of  the  defendant.  /''. 

18.  Where  the  defendant  neglects 
to  make  tlie  objection  by  plea, 
answer,  or  demurrer,  of  th«» 
want  of  i)arties  who  are  only 
necessary  to  protect  him  from 
further  litigation,  the  cM>urt  in 
its  discretion  may  refuse  to  sus- 
tain the  objection  at  the  hear- 
ing, or  to  require  the  complain- 
ant to  add  new  parties  in  tliat 
stage  of  the  suit.  The  bill  can- 
not be  amended  by  adding  such 
parties  in  this  court,  and  the 
record  will  not  l)e  remitted  for 
that  object  when  no  purpose  of 
substantial  justice  will  be  there- 
by  answered.      Cutler  v.   Tattle . 

549 
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POWER  OF  APPOINTMENT. 

1.  A  power  of  appointment  given 
to  one  by  will,  to  give  or  devise 
certain  property  among  such 
^*  benevolent,  religious,  or  chari- 
table institutions  as  she  may 
think  proper,"  is  void,  because 
so  vague  and  indefinite  that  it 
cannot  be  enforced,  and  the  de- 
fect in  this  case  would  not  be 
aided  in  Eneland  by  the  statute 
of  charitable  uses.  Nonris  v. 
ThomswCs  ExWs,  307 

2.  When  a  power  to  dispose  of 
property  is  conferred  upon  a 
person  to  whom  a  life  estate  or 
some  other  interest  in  it  is  given, 
this  is  a  power  in  gross,  and  can 
be  relinquished  or  surrendered ; 
but  when  such  power  is  given 
to  one  who  has  no  interest  in 
the  property,  it  is  a  power  simply 
collateral  and  cannot  be  sur- 
rendered, lb. 

3.  An  act  of  the  legislature,  which 
in  a  particular  case  authorizes 
the  surrender  of  such  powei\ 
when  simply  collateral,  or  con- 
firms such  surrender  when  made, 
is  constitutional  and  valid ;  it 
diverts  or  takes  away  no  vested 
or  settled  rights.  lU 

POWER  OF  SALEv 

iSee  Executor,  1>  % 
Will,  I,  2w 

PRACTICE. 

I .  A  mortgage  cannot  be  reformed, 
corrected,  or  declared  void,  for 
fraud  or  mistake  in  the  consi- 
deration, in  a  suit  brought  to 
foreclose  it,  nor  can  that  suit  be 
defended  on  such  grounds.  The 
only  remedy  is  by  cross-bill  for 
tliat  piu>pose;  and  upon  such 
cross  suit,  the  answer  of  the 
complainant  to  the  original  suit 
is  evidence,  so  far  as  responsive 
to  the  bill.    Graham  v.  Berryman, 

29 


2.  Upon  a  motion  to  dlBsolve,  the 
allegations  of  the  answer,  sup- 
ported by  affidavits,  must  be 
taken  as  established.  Tainter  v. 
Morristoum,  46 

3.  An  iivjunction  will  be  dissolved 
upon  the  answer,  only  when  it 
denies  explicitly  the  mcts  upon 
which  the  equity  of  the  bill  is 
founded ;  it  is  not  sufficient  that 
it  denies  the  inference  to  be 
drawn  from  the  facts,  or  their 
efi*ect.    Teasfy  v.  Bakery  61 

4.  A  complainant  cannot  dismiss 
his  own  bill,  as  to  part  of  the 
relief  prayed,  and  proceed  with 
the  residue;  he  must  apply  to 
amend.  Camden  and  Amlkiy  Mail- 
road  Go.  V.  Stewarty  69 

5.  Where,  pending  a  suit  by  a 
husband  and  wife,  for  the  spe- 
cific performance  of  an  agree- 
ment to  convey  real  estate  to 
the  wife,  the  wife  dies,  ahd  her 
children  have  not  been  made 
complainants,  and  there  is  no 
order  that  the  suit  should  pro- 
ceed in  the  name  of  the  surviv- 
ing complainant^  no  decree  can 
be  madew    Hand  v<.  Jacobua^    79 

6.  Where  the  answer  of  one  of 
several  defendants  objects  to  a 
bill  for  want  of  proper  parties^ 
and  the  controversy  an  to  that 
defendant  is  ^tUea  before  the 
final  hearing,  the  objection  will 
be  disregarded.  Booraemv.WeUsj 

87 

7.  If  executors  are  alleged  to  have 
sold  lands  to  two  different  per- 
sons, at  different  times,  without 
any  connection  in  the  transac- 
tion, it  is  no  valid  objection  to  a 
bill  to  set  aside  the  sale  to  one 
of  them,  that  the  other  vendee 
is  not  niade  a  party.  It  would 
be  multifariousness  to  blend  the 
two  matters  in  one  suit.         lb. 

8.  In  a  suit  to  set  aside  a  convey- 
ance to  a  trustee  to  hold  in  trust 
for  one  person  for  her  life,  and 
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at  her  death  toiuoh  of  he 
(Iran  BB  she  may  appnint, 
children  a*  the  catvi  la 
may  have,  are  not  \\<.'<: 
|>artiefl.  their  intereat  it  ti 
certain  and  contingent. 

0.  A  creditor  cannot  6le  w 
set  aaide  a  transfer  oi'  y\r< 
fraudulently  made  by  liis  i 
until  he  has  a  judgmHit  c 
cution  uuch  as  would  i>ive 
cm  that  property  if  iiot 
ferrod.     Qrteny.  Tani-im, 


10.  Al 


the  clioses  in  action  of  t 
debtor,ordebtiidue  to  hi  in.    t 

by  the  act  of  Miireh  Ttli.  I.--. 
to  prevent I'raudulentlruslH  n 
assignments,  and  thi-  ^it|>|i 
ments  to  the  chanct-rv  avi. 
creditor,  upon  the  reruiri  «( 
execution,  nullabona,  hit-  :i  ]i 
upon  the  chosee  in  aciii)n  i>t 
'  debtor,  and  can  mainiiiiji  u  ;' 
Co  set  aside  a  fraudulent  nsHJ} 

11.  A  suit  brought  in  N,-h-  Yo 
upon   a  bond,   by  a  pei-srkn 


whom  it  was  assigned 
oral  Be<!urity  for  A  Xea  Hninuiil, 
in  which  only  the  amount  for 
which  it  WHS  assigned  as  coUat-  i 
eral  secuiity  was  recovered,  ami  i 
to  which  the  oblipei*  wne  no  j 
piirty,  does  nqt  satisfy  and  ex-  | 
ting'uish  the  Dond,  as  agiuniii  . 
the  obliges.  And  in  a,  suit 
brought  by  the  absolute  assignee 
of  the  bond  and  mortgage  siib- 
ge(|uent  tosuch  collateral  luutigti- 
inenl,  he  will  be  entitled  to  ii 
foreclosure  of  the  mortgage  for 
thu  nyidue  due  upon  it,  biiyonil 
tliB  amount  recovered.  Brvma- 
(/iin  V.  IJheiD,  IJll 

1:;.  The  effectof  such  recovery  "ill' 
be  determined  by  the  law  of  the 
state  of  New  York,  And  thei 
well  established  rule,  that  thi-' 
proceedings  in  any  suit  will  noi 
uH'eut  sny  one  but  a  party  to  it.! 
will  be  assumed  to  be  the   hiwj 


r  of  New  York,  until  it  b  shown 
that »  different  rule  ia  eatabliih- 
ed  there.  lb. 

13.  Exceptions  will  not  lie  to  the 
return  of  commissionen  io  a 
suit  for  partition.  The  correct 
practice  in  such  oaae  is  by  mo- 
tion to  suppress  the  return.  Hcai 
!      \.  Eitdl,  133 

!4.  The  court  will  set  aside  and 
I      quash  the  return  of  commission- 
I       ers  of  partition  when  the  parti- 
tion has  been  ma<le  upon  wroni; 
principles,  or  in  disregard  of  the 
rights  of  the  parties,  or  where 
there  is  great  and  evident  ine- 
i      quality  in  the  division.     But  to 
,  I      set  aside  a  partition   for  mere 
ij      inequality,  when    there    is  no 
I      partiality  or  improper  conduct 
,  I     of  the  commissioners,  the  proof 
I      mu-<t  be  clear,  and  the  inequality 
I      considerable.  lb. 

;  |5.  The  question  to  be  considered 
by  the  court,  on  motion  to  quash 
'  the  partition,  is,  whether  the 
r  inequality  is  more  than  can  be 
!i'  fairly  accounted  for  by  the  dif- 
,1  ference  in  judgment  between 
.  I  men  of  discretion  in  valuing  the 
property.  Ih. 

16.  It  is  not  of  itself  sufficient  to 
set  aside   a  partition,  that  the 

the  tenants  nearly  the  whole  of 
>>y  far  the  most  valuable  part  of 
tlie  tract  to  be  divided.  /4. 

IT.  Return  ordered  to  be  quashed. 


complainant  pay  defendant  96UII 
for  owelty.  Ih. 

8.  A  bill  will  be  disniisse<l  as  lo 

I     such   complainants   as,   at    the 

hearing,  are  decided  to  have  no 

I     ciiuse  of  complaint.      Veghlc  v. 

Wuter  Poaer  Vo.  142 

1 19.  In  this  state,  exceptions  may 

I     be  tiled  to  a  bid  forimpertinenre 

or  scandal,      fjamdr-n  and  Am/f-y 

1     Railrvad  Ci>.  j.Sletearl,  343 
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20.  Where  the  defendant  is  in' 
laches  in  not  procuring  the  mas-| 
ter's  report,  the  proper  remedy  ^ 
is  by  an  order  that  ne  procure' 
the  report  in  a  time  state<l,  or, 
that  the  exceptions  be  dismissed . 

! 

21.  The  rule  to  file  exceptions  and, 
refer  them  to  a  master,  is  for 
tlie   relief  of  the  court.     Thev 

if 

may  be  heard  directly  by  the 
Chancellor,  at  his  option.       lb. 

22.  Where  the  answer  is  directly 
re^sponsive  to  the  bill  upon  mat- 
ters of  fact,  upon  which  the 
whole  equity  of  the  bill  depends, 
and  which  are  within  the  per- 
sonal knowledge  of  the  defend- 
ant, the  injunction  will  be  dis- 
solved.    Eaton  V.  Jenkifut,       362 

2H.  The  truth  of  responsive  alle- 
gations in  an  answer,  cannot  be 
tried  by  the  court  upon  counter 
affidavits  and  affidavits  in  rebut- 
tal, on  a  motion  to  dissolve  an 
injunction.  lb. 

24.  Where  the  notice  required  to 
be  given  to  an  absent  defendant 
was  entitletl  in  the  cause,  and 
not  directed  to  the  defendant, 
nor  mailed  within  twenty  days 
after  the  date  of  the  order,  such 
defendant  was  held  not  to  l>e 
within  the  jurisdiction  of  the 
court,  and  that  no  decree  could 
be  made  against  him.  Karr  v. 
h'arr,  •  427 

2o.  The  appointment  by  the  Or- 
phans Court  of  commissioners  to 
set  otF  dower,  should  appear  by 
the  records  of  the  court,  or  by 
an  order  or  decree  signed  by  the 
judges,  or  one  of  them.  Osbom 
V.  Rogers^  429 

26.  The  act  requires  the  commis- 
sioners to  make  their  report  at 

.  the  next  term  after  their  apj)oint- 
ment.  This  provision  is  not  so 
far  imperative  as  to  make  void 
the  proceedings,  if  not  strictly 


complied  with,  yet  it  is  so  ex- 
plicitly directory  that  it  requires 
an  order  of  the  court  made  upon 
notice,  to  authorize  a  report  at  a 
subsequent  term.  lb, 

27.  Setting  oft* dower  by  metes  and 
bounds,  in  lands  in  which  the 
husband  was  only  seized  of  an 
undivided  moiety,  is  a  radical 
defect.  His  interest  in  the 
lands,  and  also  the  fact  that  the 
lands  in  which  dower  was  set 
oft',  were  those  in  which  the 
widow  had  a  dower  right,  should 
appear.  IL 

28.  Where  the  proceedings  in  the 
Orphans  Court  were  thus  radi- 
callv  defective,  the  widow  was 
allowed  her  election  to  have  the 
proceedings  dismissed  and  new 
proceedings  instituted  in  that 
court,  or  to  amend  her  petition 
and  proceed  in  this  court,     lb. 

29.  An  appeal  will  lie  from  a  de- 
cree in  the  Court  of  Chancer}', 
which  settles  permanently  the 
right  to  the  custody  of  infants, 
although  the  proceedings  in  the 
case  were  commenced  by  habfos 
corpus.     State  v.  Bairdj  481 

30.  Whether  a  writ  of  error  or  an 
appeal  will  lie  from  a  decision 
in  a  proceeding  strictly  by  habeas 
corpus.     Qu€re.  lb. 

See  Contract,  29. 

Evidence,  1,  2,  14, 16, 17. 
Highway,  1. 
Injunction,  2,  3,  4. 
Pleading. 
Keceiver,  1,  2. 
Set-off. 


PRAYER. 

Under  the  general  prayer  for  re- 
lief, any  relief  will  be  granted 
that  the  complaiDant  proves 
himself  entitled  to  upon  the 
facts  stated  in  his  bill.  Grahum 
V.  Berrymanf  29 


PRESCRIPTION. 
8ee  EuiHCNT,  6,  T. 

PRESUMPTION. 


PRINCIPAL  AND  AGENT. 

1,  The  approval  by  a  prinoijial.  nf 
a  contract  within  tlic  ngi'iit^ 
authority,  will  not  be  ]i<4ij  to  ho 
a  confirmation  of  ninitln'r,  lif- 
yood  that  authority,  altliougli 
made  at  the  same  time,  and  in- 
tended to  regulate  the  esecution 
of  the  valid  contract.  Clark  v. 
Carpenter,  !j"2S 

Z.  If  an  agent,  without  luilhority, 
makes  representations  as  tit  tlip 
Bulfject  matter  whicti  are  not 
true,  either  through  fraud  or 
miBtake,  the  vendee  will  be  re 
leased  from  his  contrai't,  but  tht 
principal  will  not  be  furthoi 
tound  by  them.  /i 

3.  A  party  dealing  with  an  agent 
foi'  u  special  purpose,  must  un- 
certain, at  his  own  peril,  the 
agent's  power.  And  where  an 
agent's  contract  to  sell  land,  at 
a  fixed  price,  hns  been  approved 
by  the  principal,  the  |>urehiisi>r 
has  no  right  to  infer  from  that 
fact,  that  the  agent  has  power 
to  alter  the  terms  of  tlia  con- 
tract. Nalionai  Iron  Armor  Co.  v. 
Bmner,  ,^31 

4.  .\n  agent  with  restriotpfl  poiver 
to  seli  a  tract  of  land  at  a  given 
Iirice,  baa  no  power  to  bind  hU, 
principal  by  any  representation 
us  to  the  quantity  or  tjunlitv  ofj 
ttie  land.  Such  represciitatiun-ij 
if  false,  may  avoid  the 


ii. 


<S!ei;  Hdnicipai.  CoitrOKtTlOA 


An  agreement,  made  in  the  pres- 
ence of  an  attorney,  between  bU 
client  and  a  third  person,  is  not 
]     H     privileged     communication. 
Can-Y.  Weld,  313 

PURCHASER. 

.An  unconditional  delivery  of 
^^oods  without  payment,  at  a 
rash  sale,  does  not  pass  the  title 
and  bind  the  sale  a«  to  a  pur- 
iL-haser  upon  false  and  fraudulent 
inisrepresentatioiu.  Hiekt  v. 
OampheU,  183 

2.  A  purchaser  at  a  sheriff's  sale. 
when  not  a  party  to  the  original 
Kuit,  is  held  to  be  made  a  partr 
by  the  purchase,  so  far  as  to  be 
subject  to  the  jurisdiction  of  thi> 
<«urt  on  questions  arising  from 
the$ale.  U]>on  the  same  prin- 
ciple, he  may  be  held  to  have  a 
standing  in  court  sufGcienI  to  be 
heard  upon  the  subject  of  thi' 
disposition  of  the  purchase 
money,  while  still  in  court,  whfii 
part  has  been  paid  by  him,  and 
lie  claims  the  right  to  have  il 
restored,     Shann  v.  Joneii.      i)l 

;i.  Where  a  party  has  become  the 
purchaser  at  a  sherilTs  sale,  at 
the  request  of  the  mortgagor, 
and  has  paid  money  on  (he  pur- 
chase, lie  cannot,  as  against  a 
mortgagee  whose  claim  would 
be  unsatisfied  if  the  money  fo 
paid  was  restored  to  liim,  have 
such  money  repaid,  on  the 
ground  that  the  mortgagor  mis- 
represented the  amount  \iv 
would  be  com]>elled  to  pay.  II: 

4.  If  a  mortgagee  sells  and  conveys 
]iftrt  of  the  mortgaged  premise 
to  a  purchaser  who  does  not  pav 
the  price  to  him,  such  [>art  will 
be  sold  separately,  and  if  the 
proceeds  of  the  sale  of  the  resi- 
due of  the  mortgaged  premises. 
together  with  the  unpaid  pur- 
chase  money  of  this  part,  are 
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sufficient  to  discharge  the  mort- 
g^e  debt  and  costs,  the  surplus 
of  the  proceeds  of  such  part 
above  the  purchase  money  must 
be  paid  to  such  purchaser,  or 
his  assigns.     SteUe  v.  Andrews, 

409 
See  Contract,  17. 

Deed,  8,  9. 

Fraudulent  Conveyance,  2. 

RECEIVER. 

1 .  Generally,  a  receiver  will  only 
be  appointed  on  bill  filed  for 
that  purpose,  and  rarely  before 
answer,  except  under  provisions 
by  particular  statutes.  He  will 
be  appointed  on  petition,  only 
in  the  cases  of  infants,  whose 
position  as  wards  of  the  court 
gives  them  the  right  to  apply  by 
petition,  or  in  cases  similarly 
situated.    LeddtVs  ExW  v.  Starr, 

159 

2.  A  receiver  will  not  be  appointed, 
aft  against  a  complainant,  upon 
the  application  of  a  defendant. 

lb. 
See  Execution,  3,  4. 
Executor,  5. 

RE-HEARING. 

1.  A  re-hearing  may  be  ordered  at 
any  time  before  the  decree  and 
proceedings  are  enrolled  ;  but  it 
is  a  matter  of  discretion,  not  of 
right.    Brumagim  v.  Chew^      337 

2.  A  re-hearing  is  always  granted 
when  the  Chancellor  sees  reason 
to  apprehend  that  a  mistake 
may  have  been  made  in  the  de- 
cision, either  in  law  or  fact ;  but 
never,  when  the  introduction  of| 
now  evidence  is  necessary  to 
siiow  the  mistake.  Jb,\ 

REMEDY. 

aSV^  Fraudulent  Conveyance. 
Highway,  11. 
Nuisance,  1,  2. 
Pleading,  3. 
Practice,  1,  20. 


RESULTING  TRUST. 

1.  Itisasettled  principle  that  where 
one  person  purchases  property 
for  a  stranger,  and  the  punchase 
money  is  paid  by  the  stranger, 
or  out  of  his  funds,  although  the 
title  is  taken  in  the  name  of  the 
person  making  the  purchase,  a 
trust  results,  and  tne  land  is 
held  in  trust  for  the  person 
whose  money  is  paid.  This  trast 
arises  without  any  declaration 
in  writing.  Cutler  v.  Tuttle,    649 

2.  Such  rule  also  prevails  where 
the  consideration  proceeds  from 
two  or  more  persons  jointly ;  and 
a  resulting  trust  will  arise  in 
proportion  to  the  amount  of 
the  consideration  which  thev 
have  respectively  contributed. 

IL 

3.  When  the  trust  is  sought  to  \ye 
raised  as  a  resulting  trust  from 
the  payment  of  the  purchase 
money,  the  proof  must  be  very 
clear  of  the  payment  of  the  pur- 
chase money  by  the  person  in 
whose  favor  a  trust  by  implica- 
tion of  law  is  sought  to  be  raised. 
The  fact  must  be  distinctly  estab- 
hshed  by  satisfactory  evidence. 

Ih, 

4.  A  resulting  trust  will  not  be  held 
to  arise  upon  payments  made  in 
common  by  one  asserting  his 
claim,  and  the  grantee  in  the 
deed,  where  the  consideration 
is  set  forth  in  the  deed  as 
moving  solely  from  the  latter, 
unless  satisfactory  evidence  is 
offered  exhibiting  the  portion 
which  was  really  the  property 
of  each,  and  establishing  the 
fact  that  the  payment  was  made 
for  some  specific  part  or  distinct 
interest  in  the  estate.  lb, 

5.  Where  there  is  a  resulting  trust, 
it  must  arise  at  the  time  of  th(« 
execution  of  the  deed ;  it  cannot 
be  raised  from  subsequent 
matter  ariaing  ex  poH  facto,     lb. 
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6.  A  conveyance  designed  in  fraud 
of  creditors,  will  not  be  declared 
a  resulting  trust  in  favor  of  a 
party  thereby  seeking  to  be 
benefited.  lb. 

See  DssD,  1. 

ROAD. 
iSee  Highway. 

SALE. 

See  Purchaser,  1,  2,  3. 

Vendor  and  Purchaser, 
1,  2,  4,  5. 

SET  OFF. 

The  right  to  set  off  is  a  mere  le^l 
right — a  matter  of  practice  in 
the  courts  of  law — and  has  no 
claim  to  the  protection  of  this 
court.     Dungan  v.  Miller,        218 

SPECIFIC  PERFORMANCE. 

1 .  A  delay  of  fifteen  years  in  call- 
ing for  the  specific  performance 
of  a  parol  contract  for  the  con- 
veyance of  land,  without  any 
attempt  to  enforce  it  in  the  life- 
time of  the  contractor,  is  a  cir- 
cumstance of  great  weight 
against  the  party  seeking  per- 
formance, and  will  render  neces- 
sary more  strict  and  full  proof, 
and  a  closer  scrutiny  of  the  evi- 
dence.    Ej/re  V.  El/re,  102 

2.  Part  performance  will  take  a 
contract  out  of  the  statute  of 
fniuds,  when  it  has  been  in  part 
performed  in  such  manner  that 
a  refusal  would  be  a  fraud  on 
tlie  other  party.  But  for  this 
j)urpo8e,  the  contract  itself 
must  be  clearly  proved,  and  the 
arts  of  part  performance  must 
be  referable  to  the  contract 
alone.  lb. 

3.  An  agreement,  between  a  pur- 
chaser at  a  sheriff's  sale  and  the 
defendant  in  execution,  in  con- 
sideration of  a  transfer  of  cer- 


tain stock,  to  bid  the  amoun 
necessary  to  pay  the  indebted 
ness,  and  if  the  defendant  in 
execution  could  raise  the  money 
before  the  time  fixed  for  the  de- 
livery of  the  deed,  that  the 
groperty  should  be  conveyed  to 
im,  will  not  be  enforced  in 
equity,  if  the  party  asking  per- 
formance has  failed  to  comply 
substantially  with  his  part  of  it. 
MerriU  v.  Brtncn,  286 

4.  Time  is  frequently  considered 
not  of  the  essence  of  an  agree- 
ment to  convey  lands,  and  in 
such  case,  a  delay  will  not  bar 
the  right  to  specific  perform- 
ance. But  where  the  value  of 
the  property  has  materially 
changed,  or  where  great  financial 
changes  have  materially  altered 
the  relative  value  of  money  and 
land,  time  will  be  considered 
material,  and  a  party  will  not 
be  allowed  to  lie  by  until  the 
change  sets  in  his  favor,  and 
then  have  specific  performance. 

TL 

5.  To  entitle  a  party  to  the  aid  of  this 
court  in  enforcing  specific  per- 
formance, he  must  have  shown 
himself  ready,  willing,  and  eager 
to  perform  his  part.  11, 

6.  To  take  a  case  out  of  the  statute 
of  frauds,  on  the  ground  of  part 
performance,  the  agreement 
must  be  clearlv  and  definitelv 
proved.    Pctrick  v.  Ashcroft^   33y 

See  Contract,  5. 

STATUTE. 

1.  An  act  which  authorizes  tlic 
owner  of  a  mill-dam  ''to  raise 
the  dam  and  water-works"  to 
the  height  of  the  natural  surface 
of  the  water,  at  the  line  of  his 
lands,  will  be  construed  to  au- 
thorize raising  the  water  in  the 
dam  to  that  height,  and  not  to 
authorize  the  raising  of  the 
structure  of  the  dam,  by  which 
the  water  would  be  ma<le  to  flow 
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back  upon  the  lands  of  the  ad- 
joining proprietor.  Colwell  v. 
Mays  Landing  Water  Power  Co,, 

245 

2.  Where  the  words  of  an  act  ad- 
mit of  two  meaninffs,  one  of 
which  would  make  the  act  un- 
constitutional, and  the  other 
not,  it  will  be  held  that  the 
legislature  intended  to  use  them 
in  the  sense  which  would  be  in 
accordance  with  the  constitu- 
tion, lb, 

3.  The  word  **dam"  is  sometimes 
used  to  mean  the  water  in  the 
mill-pond,  as  well  as  in  its 
natural  and  proper  signification 
of  the  structure  by  which  that 
water  is  retained.  lb. 

4.  A  statute,  which  authorizes  the 
raising  of  a  dam  so  as  to  over- 
flow lands  to  a  greater  height, 
when  that  height  exceeds  the 
limit  prescribed  by  the  grant 
under  which  the  first  dam  over- 
flowed them,  is  unconstitution- 
al if  it  does  not  provide  com- 
pensation for  such  additional 
overflow.  But  such  raising  is  not 
Huoh  taking  of  the  lands  which 
are  already  occupied  by  the 
water,  nor  such  an  irreparable 
injury  as  will  authorize  the  in- 
terference of  this  court  by  in- 
junction, lb. 


5.  A  subsequent  statute  cannot^ 
change  or  divest  estates  vested 
before  its  passage.  The  act 
relative  to  trustees,  passed  April 
1st,  1808,  so  ftir  as  intended  to 
be  retrospective,  is  inoperative. 
Jioston  Fravkiinite  Co.  v.  Torre t/j 

394 

tSfr  Charitable  Uses,  Statute  of. 
Power  of  Appointment,  1,  3. 


STREET. 
Sec  High  WAT. 


SUBROGATION. 
See  Mortoaok,  3,  12. 

SURETY. 
See  Mortgage,  23. 

SURPLUS  PROCEEDS. 
See  Purchaser,  4. 

TENANT  FOR  LIFE. 

A  life  tenant  is  bound  to  keep  the 
premises  in  repair,  not  exceptr 
ing  dilapidations  occasioned  by 
ordinary  wear  and  tear  in  the 
proper  use  of  the  premises.  In 
re  &eele,  120 

See  Trust  and  Trustee,  1. 

TENANT  FOR  YEARS. 
See  Mortgage,  12. 

TENANT  IN  COMMON. 

See  Deed,  7. 
Partition. 

TIME. 

See  Contract,  19,  20,  21,  23. 
Highway,  3. 
Specific  Performance,  4. 

TRUST  AND  TRUSTEE. 

I .  Where  trust  funds,  of  which  the 
income,  interest,  or  profits  are 
given  to  one  person  for  life,  and 
the  principal  bequeathed  over 
upon  the  death  of  the  life  ten- 
ant, are  invested  either  by  the 
trustee,  or  at  the  death  of  the 
testator,  in  stock  or  shares  of 
an  incorporated  company,  the 
value  of  which  consists  in  part 
of  an  accumulated  surplus  or 
undivided  earnings  laid  up  by 
the  company,  such  additional 
value  is  part  of  the  capital. 
This,  as  well  as  the  par  value  of 


lheBlMre»,miwtbel(«ptby  theiVENDOR    AND    PnilCHASER. 

truit«e  intact,  for  the  brnelit  of  | 

the    remainder-man ;    bu 

earningR  on  such  capita],  oa  wetl  I 

■sonthepftTTAlueof  theshs-res, 

belongs    to     the     life     tenant. 


'  |1.  An  auction  sale  bv  executoni, 

'       snd  «  conveyance  in  execution 

of  it,  on  which  no  moner  is  paid. 


2.  When  an  extra  diyidetid  i»  de- 
clared out  of  the  earnings  or 
profits  of  such  company,  such 
extra  dividend  belongs  to  the 
life  tenant,  unless  part  of  iti 
was  earnings  carried  to  ticcount' 
of  accumulated  profit*  or  sur- 
plus earnings  at  the  death  of  thf 
testator,  or  at  the  time  of  the 
investment,  if  made  sino-  iiis 
death,  in  which  case  to  much 
must  be  considered  as  part  of 
the  capital.  Ih. 

3.  Where  the  duty  of  a  trustee  is 
a  matter  of  doubt,  it  is  his  right 
to  ask  and  receive  the  aid  and 
direction  of  a  court  of  equity  in 
the  execution  of  his  tnist.  '  In 
such  cases,  if  reasonable  grnund* 
exist  for  coming  into  pourt  tij 
obtain  the  construction  of  lln- 
instrument  creating  thi'  irti.-t. 
the  practice  is  to  allow  thp  costs, 
and  expenses,  as  it  ret>]>p<'lHi  ulli 
the  partiot,  and  as  between  ni- 
torney  and  client,  out  of  the 
trust  funds.  Alfj/  Gen.\.  M'wtr.<' 
Ejr-n,  :xy-'-' 

Ste  Executor,  4. 


TRUST  ESTATE. 


A  trust  estate  cannot  be  nold   hy 
execution.     Iloganv.  Ja<i<i-i.  lli-i 


USURY.  i 

on  a  negotiation  for  a  loun, 
here  six  per  cent,  was  the  only  j 
lawful  interest,  the  lender  re-' 
({uires  and  accepts  for  one  bidfi 
of  the  loan  the  assignment  of  n 
mortgage  on  property  outof  ihe 
state,  which 


sot  aside ;  and  a  conveyance 
without  considet*tion  to  third 
parties  to  carry  out  that  illecal 
an*ngement,  will  be  set  ariae. 
AwnuM  V.  WdU,  »; 

'1.  If  a  bona  fidt  purchaser  obtuni 
tide  through  one  who  bnys  at  a 
sale  by  a  trustee  or  executor,  M 
conducted  as  to  b«  voidable  by 
tht)  catvit  que  Inul,  and  has  no 
notice  of  the  facts  which  con- 
stitute the  illegality,  his  title 
will  not  be  set  aside,  although 
in  the  deed  through  which  he 
cl^ms,  it  appears  that  another 
tract  was  by   it  illegally  con- 


U. 


3,  If  a  purchaser  of  land  represent 

I  to  the  vendor  that  a  oertain 
mortgage  is  an  encumbrance  on 
tilt)  land,  when  it  is  known  to 

,  liim,  but  not  to  the  vendor,  that 
the  mortgage  wat  not.  as  to  him. 
an  encumbrance,  and  pays,  i>ii 
that  account,  so  much  less  for 
the  lands,  this  is  a  fraud  on  the 
vendor,  and  such  purchaser  will 

,  be  compelled  to  pav  to  the  veii- 
■      that  amount,  with  ii 


Win 


V.  ttm 


231 


If. 


,  this  doe 

Stelle  V.  Andrrwi, 


4uyl 


4.  An  agreement  or  memorandum 
for  the  sale  of  Und.  must  desiv- 

'  nnte  the  lands  to  he  :sold.  as  well 
as    Ihe    price,   with    certaitity. 

I      f'nrr  v.  Pammk  Iiond Imiirotfiu-i-i 
I      and  Building  Co.,  42-1 

5.  A  resolutiou  entered  upon  the 
minutexof  a  company,  to  sell  *.' 
two  acres  of  ground  at  a  prict^ 
to  be  placed  on  them,  at  the 
point  which  lie  might  select, 
and  asecmd  resolution  that  two 
ocrejt  of  land  be  sold  to  C  at 
$800  per  acre,  does  not  designate 
the  lunda  to  be  sold  with  suffi- 
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cient  certainty  to  entitle  C  to  a 
decree  for  conveyance.  lb. 

See  Contract,  21. 


WASTE. 
See  Mortgage,  4,  5. 


WATER  COURSE. 

See  Easement,  3,  8. 
Grant. 

Incorporeal  Hereditament. 
License,  1. 
Statute,  I,  4. 


WAY. 


See  Easement,  10,  11,  12. 


WILL. 

1.  If  a  will  direct  executors  to  sell 
a  certain  tract,  after  the  death 
of  a  certain  legatee,  and  contain 
no  other  power  of  sale,  a  sale  in 
the  lifetime  of  such  legatee  is 
void.     Booream  v.  Wellsj  87 

2.  A  direction  to  rent  out  the  house 
and  lands  devised  for  the  use  of 
a  legatee  during  his  life,  and  to 
make  such  other  arrangement 
as  the  executors  might  deem 
expedient  for  his  8upix)rt  on  the 
same,  does  not,  by  implication, 
give  the  executors  power  to  sell. 

3.  Richard  Stockton,  by  his  will, 
directed  the  residue  of  his  per- 
sonal estate  to  be  paid  over  to 
trustees,  upon  the  following 
(among  other)  trusts:  "And 
upon  the  further  trust,  that  after 
the  determination  of  my  wife's 
interest  in  said  fund,  the  same  be 
divided  into  four  equal  parts, 
and  that  they  pay  over  the  in- 
terest, from  time  to  time,  of  one 
fourth  part  unto  my  daughter, 


Mary  Harrison ;  one  fourth  part 
unto  my  daughter,  Caroline 
Rotch ;  one  fourth  part  unto  my 
daughter,  Julia ;  and  one  fourth 
part  unto  my  daughter,  Annis 
Thomson.  And  I  further  direct 
and  will,  that  the  above  bequests 
to  my  married  daughters,  includ- 
ingalso  my  daughter  Julia,  if  she 
should  be  married,  be  secured 
for  their  own  separate  use,  res- 
pectively, without  being  under 
the  control  or  liable  for  the 
debts  of  their  husbands,  and 
that  their  receipts  be  deeme<l 
good  and  effectual,  notwitli- 
standing  their  coverture.  Which 
trusts  are  to  continue  for  the 
joint  lives  of  my  said  married 
daughters  and  their  husbands, 
respectively ;  and  if  they  out- 
live their  husbands,  then  in 
trust  for  my  said  daughters,  res- 
pectively ;  and  if  they  die  before 
their  husbands,  then  to  their 
children,  if  they  have  any,  in 
equal  shares ;  and  if  they  die 
without  leaving  children,  or  the 
representatives  of  children,  then 
in  trust  for  my  surviving  daugh- 
ters, in  equal  shares."  Mrs. 
Thomson  died  without  issue,  in 
the  lifetime  of  her  husband,  and 
leaving  her  sisters,  her  surviving. 
The  other  daughters  survived 
their  husbands.  Held — that  at 
Mrs.  Thomson's  death,  one 
third  of  her  share  vested  abso- 
lutely in  each  of  her  surviving 
sisters ;  and  that  the  share  of 
each  of  them,  (including  the  part 
derived  from  Mrs.  Thomson,)  on 
the  death  of  her  husband,  vested 
in  her  absolutely.  Harrisan's 
Exr  V.  Stockton's  Ex'r,  235 

4.  Testator  gav^  his  estate  to 
trustees  for  the  use  of  his  eight 
children,  and  the  two  children 
of  his  deceased  daughtor,  and 
directed  the  proceeds  of  it  to  be 
invested  for  their  benefit.  He 
directed  that  the  shares  of  his 
daughters  should  be  held  in 
trust  for  their  sole  use,  not  sub- 
ject to  the  control  or  debts  of 
their  husbands,  and  the  aanual 
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income  to  be  paid  on  their  own 
receipts;  that  a  specified  part 
of  the  principal  should  be  paid 
to  each  on  her  marriage ;  that  a 
specified  part  of  the  share  of 
each  son  should  l>e  paid  to  him 
at  twenty-one,  and  the  residue 
Ht  twenty -two ;  and  that  in  case 
of  the  death  of  any  child  without 
issue,  the  share  of  such  child 
should  merge  in  the  general 
fund.  It  was  heM — 
First.  That  the  gift  to  the  daugh- 
ters was  absolute,  subject  to  be 
defeated  upon  her  dying  with- 
out issue  at  her  death  ;  that  the 
shnre  of  a  daughter  who  bad 
died  leaving  children,  wont  to 
her  pei-sonal  representative, 
and  the  share  of  a  daughter, 
who  had  died  without  issue, 
merged  in  the  estate ;  and  that 
the  share  of  a  daughter  who  is 
still  living  and  has  issue,  was  not 
freed  from  the  limitation  over 
by  the  birth  of  a  child,  but  must 
remain  in  the  handsoftlie  exec- 
utors until  her  death,  until 
which  it  is  {lossible  that  she  may 
die  without  issue.  lb. 

St't'ond.  That  with  regard  to   the 
shares  of  the  sons,  tlie  limitation 
over  must  be  construed  to  mean 
dying  without  issue,  before  the 
share  is  payable;  and,  therefoiv, 
the  share  of  a  son  who  died  afterj 
twentv-two  and  before  his  share! 
was  paid,  goe^s  to  his  n^presenta-; 
tives.  and  does  not  merge  in  tliei 
est^ite.    Wurts^  E^ rs  v.  Poge^  'M\')< 

5.  Where  a  tastator  gives  all  his 
real  and  pei-soiial  estate  to  his 
executors  m  trust  for  his  child- 
ren, and  directs  tliem  to  iiiv(»st 
the  proceeds  for  tlieir  benefit, 
either  jointly,  or  the  share  of 
each  for  his  benefit,  and  directs 
tlie  share  of  each  to  be  paid  over 
to  them  in  a  manner  specified, 
it  will  be  held  that  he  contem- 
]>lated  and  directed  an  out  and 
out  conversion  of  his  lands  into 
money  be^'ore  distribution,  al- 
though there  is  no  positive 
direction  to  sell  the  realty  at 
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any  specified  time,  but  execu- 
tors are  onlv  anthorized  and 
empowered  to  sell  any  part  of 
the  real  estate  at  anv  time  thev 
may  deem  it  advisable ;  and  the 
share  of  each  at  his  death,  will, 
for  purposes  of  succession,  be 
considered  personalty,  although 
not  actually  converted.  H. 

N.  M.,  by  his  will,  appointed  R. 
and  G.  executors,  and  devisi-^l 
and  bequeathed  to  them  all  his 
estate,    real    and    personal,  in 
trust,  to   |)ay   certain   legacies, 
and  with  the  balance  of  the  es- 
tate  to  establish,   in   the  fifth 
ward,  in  the  city  of  N.,  an  or- 
phan asylum,  **  to  be  called  St. 
James  Roman  Catholic  Orphan 
Asylum,'^  and  also  a  hospital  for 
sick   and    infirm   persons,  and 
directed  his  executors,  or  the 
survivor  of   them,   as   soon   as 
might  be  conveniently  practica- 
ble after  the  institutions  should 
be  established,  to  cause  them  to 
be  incorporated  under  one  in- 
corporation, and  to  convey  the 
proi)erty  to  such   corporation : 
and  that  until  such  incorporation 
the  executors,  or  tlie  survivor  of 
them,  shoulci  liave  the  mnnag*^ 
ment  of  the  institution.  One  of 
the  executors  was  a  Protestant, 
and  the  other  the  pa^or  of  tli«' 
St.      .James     Roman      Catholic 
Church,  where  the  test^itor  wa> 
a  stated  woi*slnpper.     (.)n  an  in- 
formation and  bill,  fih'd  at  the 
instance  of  the  Roman  Catholic 
bishop  of  the  <lio(H\«4e  of  Newark, 
asking  that  the  court  may  de- 
cLire  that  the  intent  of  the  te>- 
tator  was  to  cause  the  Siiid  asy- 
lum and  hospital  to  be  managed 
as  Roman  Catholic  institution^, 
exchisively  by  Roman  Catholie 
trustiHis,    and    subject    to    the 
spiritual  visitation  of  the  clergy 
of  that  church,  and  with  the  u»^e 
of  that   form   of  worship,  and 
teacliing  in  all  matters  of  reli- 
gious instruction  the  doctrim^s 
and  tenets  of  the  Roman  Ciitho- 
lic  church.     Jlciii — 


First.  That  die  -charity  projected 
by  thfteetator'was  anele^inoHj- 
nary  charity,  and  thut  the  reli- 
gious belief  of  the  founder  wim 
Bot  to  be  taken  into  considera- 
tion Ijy  tlm  eourt  in  puttine  a 
legal  construction  on  his  will. 

fkcond.  That  the  existence  of  other 
JDAtitiitions  of  a  4inH]:ir  charac- 
ter, managed  and  oontrolleil  hv' 
Roman  Cutholics,  of  which  the] 
teiitator  had  knowledge,  mas  not 
-competent  evidence  to  tihow  an- 
intent  lomake  these  iniilitutions 
denominational  in  their  mDii-l 
ugeinent,  there  being  nothing! 
on  the  face  of  the  will  whiclij 
Hhowed  a  design  to  assimilutej 
them  to  any  other  institUtiDnsi 
edtubliahed  for  similar  purpoBes. 

Titirii.  Tliat  by  the  beqiieat  the! 
tmtatoT  provided  for  an  tuyluTUi 
and  hospital  lor  the  general! 
charitable  purpotes  which  such' 
instil  uiions  lire  deaigned  to  pro- 
mote, and  that  the  right  to  es- 
tablwh  them  for  the  purposeH 
spueified,  und  to  determine  the 
manner  in  which  they  shall  be 
organised,  iB  vested  in  the  exe- 
cutors,with  norther  i-estrictiuti 
tlian  tliat  the  institutions  irhen 
established  Bliall  bear  the  pro- 
posed name  ;  and  that  they  are 
not  bound  to  place  them  under 
the  direction  of  the  Homaii 
Catholic  church,  or  to  auliject 
thein  to  the  vLsitiition  of  the 
bishop  or  clergy  of  that  church 
or  to  ruuse  ili"  worship  to  he 
adojited.  or  itii  tenets  to  be 
tiiiight,  exclusively  or  at  all.  ex- 
cent  as  their  own  judgment  im- 
jvels  them.  Aay  Oen.  v.  Moore's 
Hrra,  503, 

I 

T,  The  will  should  he  read  in  the 
light  of  the  circnmstances  sur- 
rounding the  testator,  putting 
ourselvo!  in  his  place ;  and  hix 
r.diginn  and  religiou*  snrround- 
iiign  are  competent,  upon  that 


principle,  m  lights  to  help  ascer- 
tain the  meaning  and  applica- 
tion of  the  language  r— '       " 


B«> 


lb. 


(J.  Where  the  charity  is  created  to 
promote  a  ndi^ious  establish- 
ment,  or  religious  education, 
and  the  intention  is  not  ex- 
pressed, or  exprewmd  m  a  very 
uncertnin  way,  the  religious  be- 
lief of  the  founder  ie  allowed  to 
control,  on  the  ground  that  it  is 
presumed  lie  intended  some 
form  of  religious  doctrine  to  be 
taught  or  Nupporled,  and  that 
he  could  not  hnve  intended  to 

Empagate  any  other  form  than 
ui  own;  but  that  it  is  not  a 
rule  ofconstniclion,  it  is  a  pre- 
sumption of  liie  htw,  and  al- 
thouji(h  in  'an  I'lceraoBynary 
chanty  the  religion  of  the 
founder  could  not  in  itself  affed 
or  control  it,  yet  his  reli^on 
and  religious  surroundinga  may 
be  taken  asliphtsupon  the  con- 
struction of  the  language  of  lli« 
Will,  whether  ^urh  language  was 
intended  to  give  a  religious  and 
and  sectarian  character  or  not. 
Per  Bedlb,  J.  .     tb. 

9.  An  orphan  naylum  and  hospital 
may  be  it  secular  charity  merelyi 
or  it  may  be  a  part  of  a  system 
to  propugiite  and  exemplify  a 
particular  religious  belief;  and 
in  this  cose  it  is  a  quealion  of 
intention  in  the  will.  By  the 
language  used,  the  testator  in- 
tended this  charity  to  be  so  ei>- 
tablished  Of  that  there  should 
be  a  religious  control  by  tlie 
Roman  Catholioa,  but  that  no 
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